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. 7000 boa To Fu « Right Honourable - 9 8 
| I 0 ee Viſcount Y DE 
ql Kenelwarth, Baron of Wooton Baſſet, 
1 Primier Commifſ: ioner of the Treaſury, 
| "Gentleman of His Majeſty's Bed-Cham- 

One of the — of His 19 


do 5” IT F? 


Aude to ah e Right. PEAR 


2 778 Lord FINCH, Primier 
Commiſſioner for Executing the Office 
of Lord High Admiral of England, and 
One of His Ma jeſty's moſt Honourable 


© Privy-Coundil, 


wy Lonbps, 
Know it is a thing Sacred to Write eiiber of 
Lauts or Ein they not being to be touebed 
or medled, hut uitb in #pright Mind and unde- 
filed Hunds ; (and for 6 — cauſe their Repo- 
e. of Old were always in the Sacred Treaſuries 
"£9 Princes, or in the Secret Rece yes of Temples, a 
the moſt undoubted Securities of thoſe that went e 
* | ALL 3% 10 a 2 - 
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aud the rmeſt Guarantees o bat ſhould Suc 
cced) _— Eternize (thou . not with that Per 7 


Hon) the humbleſt of my ice to Tour Lordſbips 
have I pre ſumed to ome and conſecrate. Ry 
85 Trad 57 the x Lows, 1 5 - Argh 25 
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and upright 7 T his Nation now reapting the 

mighty Advant ce under Du Influence, in reference 

| 5 Commerce a Navigation, which, > ſhe hath ſo. ma- 
es Laboured for. —- 

Pouch afe, beſt of Friends, to the 22 of "Kings, 
ud Good: of bis People, the | Acceptance of this wude 
Sed-Skeff, fon the. ,meaneſt of Tour. Ser vants, 0 who, 
though deficient in every thing that might. contribute 
to the Per feclion of a Piece fit for ſo ; Abb. a Favour, 
yet wants be not a Heart to let the M orld know be th, 5 
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A Wiſdom of God is highly to be ad. 


= mired who hath not endowed the other 
living Creatures with that Sovereign Per- 


fection of Wiſdom, but hath ſecured and 
provided for them by natural Muniments from Aſ. 

fault and Peril and other Neceſſities: But to Man, 

ne formed him Naked and Frail, becauſe of furniſh- 

ing him with Wiſdom, Underſtanding, Memory 

and Senſe to govern his Actions, endowing him 
withthat pious Affection of defiring Society, Where. 

by one is inclined to Defend, Love, Cheriſh and af- 

fortl mutual Aid to each other: Nor hath he in no 

leſs wonderful manner (infinitely tranſcending all Zain 
humane Wiſdom and Underſtanding ) Created the 45. 9. 
material World to be Subſervient to his Being and _ 
Well being: Yer without human Underſtanding © - 
and Reaſon did he not build a Ship, raiſe a Fort, 

make Bread or Cloth; but theſe came to paſs only 

by humane Arts and Induſtry, in which by the Re- 

volutions of the Celeſtial Bodies, Times and Seaſons, 
Materials and other Neceſſaries are brought forth, 

by the Alteration of which Men in their proper Sea- 

ſons xeap the Fruits of their Labour; ſo that there 
v no Society, Nation, Country or Kingdom but « genres 4, de 
ſtands in need of another: Hence it is that Men benefciis, cop 
knowing each others Neceſſaries, are invited to- 
FTraſſick and Commerce in the different parts and im- 

q; menſities of this vaſt World to ſupply each others 
Neceſſities, and adorn the Conveniencies of hu- 
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Port. tit. 22. ” only Lawful-but Commendable ; ſo true was that 
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To the READER, © 


pendance of his Creatures on each other, ſo hath 


he by a Law immutable provided a Rule for Men 

in all their Actions, obliging each other to the Per- 

formance of 9 2 Which is right, not only td J- 
N. 


the which Is no more but the dictate of right Reaſon 
founded in the Soul of Man, ſteming the neriſſity to 


be in ſome ai# by its convenience aud diſconvenience 


in the rational: Mature of Man, au conſequently that 


fr is either forbidden or commanded:by the Author of 


Nature, who is the Eternal Creator of all things. And 
as God hath imprinted this univerſal Law in the 


Minds of all Men, ſo hath he given Men Power 


(Society being admitted) to eſtabliſh other Laws 


which Procec from the Will, che which is drawn 


from the Civil Power, that is, from him or them 


that Rule the Common · wealth or Society of Free“ 
men united for their common Benefit, (which is 
called the Lana uf Nations) and:which by the will 
of all or many Nations, hath received force to o. 


blige, and is || proved by a continued ule and Te- 


544+ ftimony of Auchentick Memorials of Learned or 


ia Me. 3078 27 7 not) bog 
Nou by the Laws of Nature every Man is bound 
to profit another in what he can*, nor is tha ſame 


ſaying, Nothing is more Ser viceable to Man than Mau]: 


Serv. eren But if Man ſhall neglect this immurable Law in che 
Je Sffic aiding and aſſiſt ing his fellow Citizen, and inquire 
% 4 L and diſpute why God bath laid this Neceſſity upon 


ne jo. 


him; and when Opportunity gives leave totake the 
benefit of Wind or Tide, (in order to his furniſn- 
ing himſelf or Neighbour with thoſe things that 


_ adorn humane Life) to diſpute the Cauſes of their 
Flux and Reflux, and how they Vary and Change; 


he not only offends the Laws of Nature, but aſ- 
WM i 2 N — , 1 . 94 P . . ſumes 


Wile to all gtfler Moral Virmey ; 
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tie READER 1 
ſumes a power of dean ' L : 
Camas Cnc al) willed Trang: 


of the Laws ef N 
the Eternal Power hath ſo: Eſta- 


hould ſtand in need of another man, yet ſo great 
Frovidenoe is over induſtriqus men, that: ſcaree 
any man nat diſabled by Nature oC Accident, ** 
Sickneſs, Impoteacyy. and the like, but by his in- 
duſtry and pains may garn more than would ſup- 
z and ſo much as any man gets by 
aduſtriaus above what ſupplies his 
— i is ſa much beneficial. t to himfelf and 
Bamily, as alſo an enriching to that Kingdom or 
State Where hie reſides: from whence it is, That 
all Mankind ( preſent or to come) are either Tra- 
Gon by! e aim Free, 
Merce, are rength, 
Wealth and Imployment for all ſorts of People, 
{where tlie ſame doth moſt flauriſh ) the end * ten- 7 Cote 2. bt, 


ding to the Advancement, Qpukng, and- Great 12 


jo a — — State. 7 26 2s 

aentinople . ( rone onde o 3 

dom) having been ſackd by Aiobomet the Second, Vide . 

. place of deſolation as well as horror, yet — the 

2 a free Trade and Religion, ſoon 
— that great (but unhappy) Spot. 


Ne dia & Silemus ok. amiſs. in following the 


ſteps of his Victorious Predeceſſor, when having 


the like ſucceſs aa Tauris and Grand Cairo, he 


tranſlated the Perſian and Egyptian Artificers agg 
Traders to that repeopled. City, following — 


28 
1%. £88 
9 
1 Exa the Roman Virtues. Nor did o 
F mple of Vi 
45.18 . 
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Viftorious Third Edward deem it an AR un- a * 
g his great Wiſdom , when he heought 114 Jap 
ia the Walbont, whoſe Induſtry ſoon Eſtabliſhed 
a Wooden Manufacture „ be vouchſaſing to 
A 4 | give | 
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i'hy Kip READER. 
| give no leſs a ſecurity for the e 
granted Immumities and Priv. h 
own Royal Perſon. Nor dd bas. titicle Prin- 
* Vide Cn- - cofs * ſhut her Ears from embraciug the Offer of 
2 sds tdoſe diſtreſſed Burghndianr faſter.cho Bxdmple of 
her Great aud Royal Predeceffor ):whoſoughrre- 
4 E. Mereran. foe 3 in her'Dominions' from height en of 
riftos, Beg. the long - bearded Ava, who planting ſelves 
4. 3. by her a aer at Norwith, Cotche ery Cuner- 
bur, and other Towns, havevfatioe places (chen 
only habitations for Beggars) raiſed them now in 
competition with (if not excelling) Rll, or moſt of 
the Cities in Eiglund, for Riches, Plenty, and 
Trade. Nor need we run into dhe Hiffory of 
” earlier Times to give an acoouint of the man / King» 
doms and States that have riſen h Indu- and 
Commerce, tis enough” if αe caſt our Eyes dn 
| our N eighbour. the Finllander, a place by relation 
bdbf Ortelius, not much — ork«ſbive, 
A , andſucha Spot, as if God had reſerved it as a place 
only to dig Turf out of, for:the/dccomodaring 
\ thoſe * wherein he hoards up the miſeries 
of Winter, it affording naturally 1 
moddity of uſe, yet by Commerce and Trade tlie 
Daughters of Induftry) it is now become the 
Store · houſe of all thoſe Merchandizes that may 
be collected from the riſing to the Setting of the 
Sun, and gives thoſe People a Name as Erge aud 
high as the 2 Monarch this day on Earth: 
Nor need we pa ſs out of: Chriſtendom to ſind Ex» © 
amples of the like, when Venite, Genour, Labect, 
'Embden; and the reſt of the Hanſiatick Towns [once 
the Narts of the World, till Soth, Luxury, and 
Ambition got within their Walls, and drove it to 
Ports of Induſtry) that have ſince kiſt and: em. 
bracd it, the which this Iſle, by the Influence of 
his Royal Majeſty n ERIE. in. 
Nence 
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Do the READER. 1 
Un Hence it is} that Trade and Commerce are now 
checeme the only Object and Care of all Princes 
and Fotentates, its Dominion not being acquired 
by the ruſul Hate of War, whoſe Footſteps leave 
behind them the deep Impreſſion of Miſery, Deva- 
ſtation and Poverty, they knowing the return of 
Commerce is Riches, and Plenty: of all things con- 

ducing to the benefit of human Life, and fortifying 

their Countries with Reputation and Strength,” oo 
It was Trade that gave occaſion to the hringing 4 1686. 
ol thoſe mighty Fleets to dea, as if God had left x 157% 
to them to decide by force (wherein no Age or 1 
Time can witneis the like) the Empire of the 
World: Hence it was, (the advantages being founſ gd 
which ariſe by Commerce) that Navigation got ite 
birth into the World, reducing the ſeveral Nations 

oon the Harth by that means to be even asone Com- 

mon Family; and when in this Iſle we were even 

in the ſtate of Canibals, it brought in a People 
that inſtructed us in Arts, Policies and Manners, C anbden. 
and taught us Actions no leſs virtuous than thoſe 
themſelves followed; And although long and diffi- 

cult it was before that Mighty People: could be 
brought over to have thoughts of the advantages guefis omys, 
ariſing from Commerce and Navigaticn: (they only reh 
propounding to themſelves Blood, Slaughter, Con- 15. 1. . 
queſt, the Riches and Spoils of Nations; ) but +38 
when they. entred into the Cartbaginiase War, a 
quarrel with a People not worth the oppoſition of a Fhovgh they = 
Tribune (as they thought) but finding that neither 1 
Tribune nor Conſal, no nor the Flower of the No and 7; Galle: 
wan Army was able to withſtand vhem, or to pre 9 echte, 
vent the Invaſion: of their Country, and then in College, — 
the very bowels: of the ſame; put it to tie Que 7% ob. 
(tion, Rome or Carrhge Miffreſs of the World; ©": 
they began to conſider whence and from what 

= cauſes thoſe unknown Africanus ſhould: withſtand 


uy 


* ©. 


vi 


«Now the im- Neighbouring Streights to Tinges, *Gades, and tlic 


Portant Cit 
of Tangier. 


TotheREADER | 
the Canſeript Fathira: and powen of Rome, and 
ould dare to diſpute: with-tho that had led ſo 
many Captivated Kings in Triumph, and brought 
ſo many. Haughty Naxions to truckle! under their 
Victorious Eagles, at laſt they found it was Cam- 
anerce and Navigation that gave power and forbe 
to that mighty People; then it was that Rame ha- 
gan to know that Nome coal nat he Rome without 
4 Naval Force; the which and to redeem their 
bleeding Honour, they ſoon haſtned and equipt, 


great as their Competitors; afterwards A. genf 


being won, Carthage became no more impreg- 
9 which with Peace th 3 


v Hercalean Streights; nor could any thing be too 
difficult afterwards, till they arriy d on the: Brizifo 
Shore, where behold ing her ampie Bays, Harbours, 
1 ay" — 2 and Orna- 
ments of that Spot, and having e a Conqueſt 

of the ſame) they: foon cultivated into our rude 
Natures the Spirit of Commerce, teaching and inſtru- 
Qing us in thoſe [polite ways that fortific a King- 
dom by Naval Force, «s the Standard and andenia- 
ble Marks of Empire, and by aiding and teaching us 
in the driving on a continued and peaceable Tract 
of Commerce, We have fathom d the unknown Depth 
of the Iadian Shores, uniting, as it were, Extremes, 
made the Poles to kiſs each other, teaching us there- 
by, that it was not the vaſt Immenſities of Earth M* 
that created but Scituation accompanied 
with Iaduſtry, Commerce and Navigation, that would 
enable a People to give Laus to the World: In 

the purſuit of whoſe Virtues, this Nation hath not 
been wanting, and of following their great Dire- 

Cions in the enlarging our Fleets ; for they, when 
they advanced their Eagles on the Brityh- Shore 
found us not then without Ships of Fane, Jury 

| und, 


having not been ſo envious to this Tiland; as to eat 
out thoſe Records wherein mention is made * that 
the Brit uius accompanied the Cymbrianſ and Gaus · gr la, ib. 3, 
in their memorable Expedition to Greets, long de 
fore the Incarnation of the Worlds Saviour; ande 
it was from that Center that the mighty Cæſar firſft 
drew his Line, and took thoughts of plowing tze 
Ocean to find out that Warhke People to face his 
Victorious Legions, When, having Landed, and 
finding a place adorned by Nature beyond any 
thing that could be called great, taught us to maiſi - 
tain the Supetiority of Dominion, chat no neigh- 
bouring Nation ſhould frequent our peaceable 
Shores, and thoſe Merchants that came, aſſigned 
them places to drive their Commerce and Traffick, c Town 
jealous that ati Netghbouring Rival ſhould kiſs near Yarmouth 
his beloved Britannia but a Raman, and for whom — 2 
he ſetcht ſo long and tedious'a March thus in our bouring Mer- 
Infancy teaching us both Defence and Commerce, chants. 


And when that'mighty Empire began to decline, 
and thoſe remaining Romans began to moulter and 


M% n ks bd Ce ĩ˙ K | 


8 mix among the Natives, and to become as one 
% People again, then Sloth, Luxury and Idlenefs (the i 
8 fore-runners. of ruin) ĩnvaded our | Shores by A 

* fatal ſtupidity, it ſuffered our floating Caſtles (Bul- 

h warks of the Kingdom) to rot in their neglected 

25 Brine, and our Forts to be ſurveyed by Foreign 

2- People; which ſupine negligence ſoon ſubjected us 

h 2 preyto our ambitious Neighbours, who'no ſooner 

d finiſhed their Conqueſt, and ſhearh'd their devou- 

d ring Swords, but each (as if inſpired by the very bn 

n Genius of the place )equiptout Flects great as their ef ag. 
It Ko 1 Competitors, to fecure what they had 10 dear ly TUM legibus, 
e- won, of whom story makes mention of the mighty a 88 | 
n Arthur, no Teſs famous in his Warlike Archieve- Fand. 


| p 1 IV f Lamdard. P 
ments, chan ih leading his Squadrons as far as Ice. 
land bringing thoſe Northern People to pay o- 


bey⸗ 


a 8 


* 
6995 
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vil Dy tbe READER. 

hey ſanee to his Victorious Standard, and acknow-- 
ledge him as their Supream Lord, even from the 
Brxittiſb, to the Ruſſian Tracts, and by him left ta 
Aaken a in, the famous Edgar *, who no ſooner found his un- 
ad after- doubted Right, but reſolved to vindicate that Do 
wards confir- minion which his Royal Predeceſſor had with 10 
Norman Con- much Glory acquired, and with ſo great Care com- 
queror. municated and remitted down to his Succeſſor: 
Him With no leſs a number than Four hundred Sail of 
Jib, 2. cap. the Ships did that mighty Prince at once cover the 
10. to the 16. Neighbouring Ocean, making them the Portculis 
of this Iſle and the adjacent Seas, by which he vin- 
dicated his Dominions on the Waters, and gave 
Laws in the Chambers of his Empire: Nor did his 
Succeſſors Canntas, (whom Record makes mention, 
that having laid that ancient Tribute, called Daue- 
geld, for the guarding of the Seas, and Sovereignty 
of them, was Emblematically expreſt, fitting on the 
bFhbore in his Royal Chair,while the Sea was flowing, 

Matth W:fim. ſpeaking, Tu mez ditionis es, d terra in qua 
Fal. ab;: ſedeo elt, gc.) Egbert, Althrea, Ethelfred, forget 
rv. + the Aſſertion of their great Predeceſſors Dominion 
Clauſum, lib. and Sovereignty of the ſame, under no lower a ſtile, 
n than Supzeine Lozds and Governours of the 
a Ocean, ſurrounding the Bzitich Dhyoze, neyer ſo 
much as conteſted by any Nation whatſoever, un · 
leſs by thoſe that attempted the Conqueſt of the 
entire Empire, in which that became ſubject to 
Fate as well as the other of the Land: Nor did 
the ſucceeding Princes alſo of the Norman Race 
ſtart or wave that mighty advantage in their ſuc- 
ceſſive Claims, and maintaining their Right to the 
adjacent Sea; as appeared not long aſter, by that 
famous Accord, made between Edward the Firſt, 
1425 4. lift. and the French King Philip the Fair, calling * him 
=] wer accouut for Piraces committed within the 
Britiſh Seas, the Submiſſion of the Flemings in 
— c -  -open 


= — 


3 


Y open Parliament in the Second Edward's: Reign; 
and the Honour. or Duty. of the Flag, which the 
politick King John had above Four hundred Years 
as challenged by that memorable Ordinance at 
 Hoaſtingf} there decreed to take place univerſally3+ Iner Lees 
not barely. as a,Givility, but as a Right, to be — 
paid cam debita reverentia,. and Perſons refuſing, to Regis Joban. a. 
Pe alte and taken as Enemies; the ſame not 
only to be paid to whole Eleets bearing the Royal 
Standard, but to thoſe Ships of Privilege that 
wear the Princes Enſigns or Colours of Service: 
Nor was this barely a Decree written, but nobly 
aſſerted by a, Fleet of no leſs than 5300 Sail in a 
Voyage Royal of his, wherein he ſailed for Ireland, 
inhis way, commanding all Veſſels which he met in 
the Eight circumfluent Seas to pay that Duty, and 
Acknowledgment. Nor was the Third Edward 
flow in following the ſteps of his wile Predeceſſors, 
when he equipt out a Fleet of no leſs than 700, 
(though on another occaſion) with 200 of which 
he vanquiſhed a Fleet of twice the number before 
Calice, to the Loſs of 30000 French. Nor did 
our Victorious Conquerour of the Sepulcher the 
Great Richard, in his Return from the Holy Land 
want a Navy Royal to artend him home, by the 
force of which, he took, and deſtroyed near 100 
more Ships of the French. And look, we but into 


* 


| the mighty Actions of the ſucceeding Princes, wo 

X ſhall find that all that ever deſigned Empire were 

| zealous. in the Encouragement of Navigation, look- . „ li. 
a ing on that Axiom as undeniable, * Qui Mare hoy Ef. 
j net, eum neceſſe eſſe rerum potiri, and that without | 
nag the Britiſb Sovereignty is but an empty Ti- 

8 Nor ought alone the Praiſes of thoſe great Mo- 


narchs, whoſe mighty care had always heen to 
preſerve the Reputation of their Empire in their 
N | Ma- 


1 T, be READ ER. 


Maritime Preparations, to be'temembred ; but alſo 
thoſe of our Inhabitants, who always hae been as 
induſttious to follow the Encoura 4 of thoſe 
Princes under whom they flonriſh'd, and ho with 
no leſs Glory _ timely abplication 1 Traffic, 
did conſtantly follow the Examples © of thoſe of 
| Genoa, Portugal, Spaniaras, Cg jans and Vene. 
tians whoſe Fame in matters of Commerce ought 
to be inrolled in Letters of Gold, fince the A 
to come, as well as preſent, havin been dou y 
obliged to their Memory, the third of which mas 
_ but ref. King uſe of a diſcontented Native of this Ille, tlie 
dent at Genos, Famous Columbus who, prompted: J that Gena 
that naturally follows 2 Nitigs wile Man, diſco. 
vered a New. World,” in-whoſe Expedition he 5 
thomed unknown Paths, and detected the Antilles, 
Cabs and Jumaca, &e: — the Terra Firma of thi 
Aneritan Shore, who taking his Conjectures frgr 
the ſpiring of certain” Winds from the "Weſtern 
Points by ſtrong impulſe, accompanied with tha 
Philoſophy he Auer to, concluded ſome Con- 
+ Een. . tinent muſt needs be hid, in thoſe unknown Farts; 
«1 % his Service being firſt offered to his Prince, + "2d 
Eſau, =. refuſed} he was ſoon after entertained; purely on 
the Faith, of that Nöble Princeſs I Ihe Z of $4 15 
who for. 17000 Ctows (for which ſhe engag 
her Jewels) received n t long after, aß many Taz 
of Treaſure; and to Her usband's own uſe, in 
Eight-or Nine Tears lime came above Fifteen Hun- 
„ dred Theuſand of Ser, and Three Hundred 
=P ns and h Tuns of Gold. Thus Tngenuiry encou- 
Wee hough in on ſingle Perſon, hath occaſioned 
onders,” 22 from à mall Kingdom (as Spain) 
it hath ſince raiſed its Head, in a condition of bring- 
ing all thoſe many Kingdoms, and vaſt Immenſities 
of Bart, _— they poſſeſs: under their ProteQion; 
| 9 an 
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ment of incompaſſing not this New World alone, 


but New and Old e twice breed by . 


e 
he whic 


rſt mak ars jon p to Nomb re de 


55 be 5 nd don the whole 
1 1 wotthy I 9% 
Narboroug be W from having 5 after 
the wh. igng 2 he having not long ſince paſſed 
the Magellan Streig his, by whi that 
49077 Terſbn, hath perfortied” that Archievement, 
Aich was never yet T by any Mortal before. 
To reckon, up the particular Actions of John Oxex- 
ham (a ſbater aid The m mighty rx. of Drake) 
9 Zaren his Ve to Land, and covering 


of Land from Nombre de Dio ro the South Sea, 
and there, bui Fo a Pintiace, enters the Iſle o 


'Y moſt 15 credit; of the undefatigable Dili- 
= Fence of Willoughby, Barred hs, Chanceler, Button, 
.Þ 1 Fu ur 72 June Alten, Gilbert Cam- 


4 Wet Carbaian and China raſlage; of Jones and Smith, 
WT Whoſe Fortune and Courage was great in thoſe 
Fats; of Poole, who found out the Whale Fiſh- 


ing; p 


e with; Boughs, paſſed the unknown Paths 


IJ Pearls, and from the Sparicrdy takes a Treaſure 


JY land, who plowed up che North. Eaſt and North. 
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Nor was it then wanting in T 


| To tbe READER. xili 
Law in this point; and though I believe many 
have wiſnt that ſuch a thing might be, yet none 
that I can find have ever yet attempted the ſame: 
nor is it poſſible, unleſs thoſe things which are by 
Law confttiated and known, be rightly ſeparated 
from thoſe that are aatural, for natural Law is 
immutably and always the ſame, therefore may 
eaſily. be collected into Art. But things that come 
from Conſtitution, becauſe they often vary and 
change, and are divers in divers Places, are put 
without Art, as other Precepts of Laws poſitive 
or municipal; hence it was that the Conſtitutions — 
and Laws of Rhodes, for their Juſtice and Equity, 
got footing amongſt the Ramans as well as amongit 
other the bordering People on the Mediterranean, 
 Rhodioram aſq; rerum memoriam diſcipline Navalis Mail proorar: 
gloria remanſit; yet when they, as well as the © 
Romans, becauſe ſubject to Fate, they then re- 
.mained only as examples of Juſtice and Reafon for 
others to imitate and follow : Anobſe- SEE 
quious Adorer of which was the great And M. Serjeant Calls muſt 
Fele, who cauſed them to be in- 2*, 2. underſtood of the anci 


T | ent Civil and Modetn Roman 
lerted into the Civil Law; and though Law reduced into one, and 


ined. 2 D = xolk orhers they are not now two Laws 
they obta 85 4 place 4 git others one Civil, and the -other Im- 
of the Ancient Romans as well as the perial, but only one, that is, 
Modern, yet have they not all received the Imperial. Vide his Read- 
by cuſtom ſuch a force as may make 20 f . Sever, 
. ; l f I. 701. 2 1 

them Laws, but remain only as the 

have the Authority in ſhew of reaſon, which binds 

not always alike, but varies according to circum- 

ſtances of Time, Place, State, Age, and what other 
conveniences or inconveniences meets with it; nor 

have thoſe Laws, inſtituted at Oleron obtained any 

other or greater force than thoſe of Tue articles of Enquiry annex- 
I E : 5 
KRodes or Imperial, conſidered only 2 Pon ee. ng 

from the reaſon the which are not be- 3 m0 136. Statutes of agu. 
come Laws by any particular Cuſt. m ry trauſlated by Kong bien. 
N | = "TM 
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To the READER. 
or Conſtitution, but only eſteemed and valued by 
the reaſons found in them, and applied to the caſe 


Selden's Title 
of Honour. lib 
ut. cap. ult. 


Tis true, that in Rome and ſome other parts of 
Itacy andGermany, and the Kingdom of Portugal, 
in all thoſe caſes wherein the municipal Ordinances 
of thoſe Countries have faiPd in providiug, the 
Imperial Laws (if the caſe be ſuch as that it 20. 
Tragua peccado, or be not ſpiritual) is there made 
of force; but there is no other Nation, State or 
Republick can be named where any part of the 
Body of thoſe Imperial Laws hath obtained the 
juſt force of a Law, otherwiſe than as Cuſtom hath 
particularly induced it; and where no ſuch ſetled 
Cuſtom hath made it a Law, there it hath force 
only according to the ſtrength of Reaſon and Cir- 
cumſtance foyned with it, or as it Shews the Opi- 
nion and Judgment of thoſe that made it, but not 
at all as if it had any commanding Power of Obe- 
dience, that is, valet pro ratione, non pro indudto jure 
pro ratione quantum Reges, Dynaſte & Reipublice 
intra poteſtatis ſue fines valere patiuntar : And for 
Spain it is obſerved, Hiſpani duplex habent us, ſlum 
Canonicum ſcilicet & Regium; Civile enim (mean- 
ning the Imperial Laws) aon habet vim Legis, ſed ra- 
tionis. And ſince this Kingdom as well as moſt 
others, being free from all Subjection to the Empire, 


3 conſtituted or known Law of its own, 


excludes all Imperial Power and Laws, otherwiſe 
than as Cuſtom hath variouſly made ſome admiſ- 
ſion, I applyed my ſelf to the Collection of ſuch 
matters, according to my inconfiderable - Judg- 
ment, as are either conſtituted by the Supream 
Authority of the Three Eſtates, or that which 
hath in ſome meaſure obtained by continued Cu- 


ſtom the force of Law in reference to matters Ma- | 


rit ime 


To tbe READER. 


as private. : 
By the firſt part of which I thought it neceſſary, 


to conſider and examine upon what Grounds, and 
1n what manner Commerce was firſt procured and 
eſtabliſhed, which is by the Laws of Leagues, Em- 
baſſies, and the like, which is a thing fit to be 
known; fo likewiſe of what may interrupt the 
ſame, and likewiſe of thoſe that have any reference 
to Seafairing Cauſes in Matters Civil. | . 
In the proſecution of this Work, I have taken 
care to refer thoſe things, which pertain to the Laws 


of Nature, unto Notions ſo cer tain, that no Man, 
without offering of Violence to himſelf, may deny 


them; and to aſcertain the Truth of ſuch, I have 
uſed the Teſtimonies of ſuch Authority (as in my 
weak Judgment are of Credit to evince the ſame) 
and as to that Law, which we call the Law of Will, 
or Common Conſent or the Law of Nations, for 
that which cannot by ſure conſequence be deduced 
out of ſure Principles, and yet appears every where 


conſent, which is that which is called the Law of 
Nations ; both which (as much as poſſible) hath 
been endeavoured to be kept aſunder where the 
matter hath required it. And for the Civil Law, 
T have aſcertained the ſeveral. Authorities which I 
have made uſe of, that is, of the Romans, into 
= three forts, the Paudects, the Code of Theodoſius 
and Juſtinian, the Novel Conſtitutions, and theſe 
moſt excellent Juriſconſults that have by their pro- 


Paths of the ſame Law; the third thoſe moſt excel- 


3 ius, 


ritime and of Commerce as well in Caſes publick 


fince nature by Traffick hath made us all Kinſmen, 


obſer ved, muſt deeds have its riſe from free Will,and 


2X foundnefs of Judgment illuſtrated the obſcure . 


lent Perſons who joyned _ to Law, as Gro- - 
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ay 
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xvi Tathe READER. 
| tius, Raleigh, Bacon, Selden, and the like. Of o- 
ther Pieces, that of Shariias, Entituled, Leges Na. 
wales Rhodiorum & ſelectæ Rhodiorum, Petrus Pekin, 
the Tealander, Locini us, Vinius, that of Oleron col. 
lected by Garaſias alias Ferrand, and Cleriact. 
As to thoſe Matters that have paſſed the Pikes 
at the Common Law, I have as carefully as poſſible 
referred to their ſeveral Authorities. In the whole 
Work I have no where medled with the Admiralty 
or its Juriſdiction (unleſs by the by, as incidently 
falling ia with other Matters) knowing well that it 
ee Ae de. would have been impertinent and ſaw- 
cauſe it proceeds "ph the cy in me to enter into the debate of Im- 
Authority of the Judge. and perium merum, Imperium mixtum, Juriſ- 
mri tp mal right inherent ii Nr and the like, and of the 
Leg. 1. S. de Conſt. Princip. bounding out of Juriſdictions, which 
or ? 45 een 73- in le in Effect tends to queſtion the Govern- 
8 Ic. ment, and trip up the Power that 
gives Laws and Protection to us, ſince all that 
can be ſaid, as well on the one Side, as the other; 
hath been ſo fully atd Learnedly handled and treat- 


d of by ſeveral worthy Perſons, (that have indeed 
| ſiaid all that can be ſaid) but more-eſpecially in 
that Famous Diſpute not long ſince before His Sa- 
cred Majeſty in Council, where all the moſt Ela - 
borate and Ingenious Reaſons that could be drawn 
by the Skil of a Learned Civilian, were there aſ- 
ſerted in vindicating the Admiralties Juriſdiction, 
by the Judge of the ſame, Sir Leolius Jenkens, in 
anſwer of whom was produced that Gzeat Good 
Man the Lord Chief Juſtice Hales, who as well 
by Law poſitive as other his great Reaſons, ſoon 

put a Period to that Queſtion, which during his 
Days ſlept, and it may modeſtly be preſumed will 


hardly (if ever) be awaked. 


He 


Die RE ADE R. 


He that hath never ſo little to do with the com- 


paſs, though he firs ſtill in his place, does as much 
or more then all the other neceſſary noiſe in the 
Ship; the compariſon is quit of Arrogance, for it 
holdeth in the Deſiga, it is not meant of the Per- 
formance, '- „ 

And though I well know, That thoſe that ſpend 
their time in brewing of Books, are by Seneca com- 
pared to petty Painters, that buſie themſelves in 


copying out Originals, having this half Verſe of 


Horace often thrown in their Teeth, 
o invitatores, ſervum pegs! _ 


Yet I have this Hope left, That my Faults and 
Flaws, like thoſe found in the Cuts of Diamonds, 
may at this time the eaſier eſcape under the excel- 
lency of their Subject, or at leaſt under that of 
your Charity. - 


Charles Molly. 
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he beſtowed in him a Right over the things of this 


inter iour Nature; nor was his goodneſs leſſened upon the 


re para- y 
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Fuſtin, lib. 43. Reparation of the World after the Flood (al things be- 
ing then undivided and common to all, asif all badone Patri- 
A Theatre is 72997) ſince every Man might then take to his uſe what he 
common, yet Pleaſed, and make conſumption of what he thought good 
the place poſ-In his own eyes; which uſe of the univerſal Right was 
leſſed by any then inſtead of Property: for what any one had fo taken, 
Ny caledanother could not without Injury take away from him. 
bi own, © II. Nor was it impoſſible for that State to have conti · 
4 nued, if Men through great ſimplicity. or mutual charity 
Fuſt in iib. 2. ut had lived together, and this is inſtanced in thoſe Ameri- 
de Scythis lo- cans, Who through many Ages have lived in that commu- 
Ds ur Trog. nity and cuſtom, and the other of Charity, which the. Eſens 
Homine: mai Of old practiſed, and then the Chrifians who were firſt 
| neſcia, & adbuc at Hieruſalem, and at this day not a few that lead an a- 
i * aftuieinex- ſcetick Life; the ſimplicity of our firſt Parents was de- 
Peri ſimplici. monſtrated by their nakedneſs, there being in them rather 
3 8 an ig norance of Vice, than a knowledge of Vertue, their only 
Buſineſs being the Worſhip of God, tiving eaſily on thoſe 
things, which the Earth of her own accord brought forth 
without labour. EIT WAA 
HI. Yet in this ſimple and innocent way of Life, all men 
' perſiſted not, but ſome apply'd.their Minds to various 
Arts; the moſt ancient of which was Agricuſture and Pa- 
ſture, appearing in the firſt Brothers, not without ſome 
diſtribution of Eſtates, and then from the diverſity of each 
Man's Actions aroſe Emulation, and then ſlaughter ; and 


—  - - 
3 ko cg Ef \ _ 


at length, when the good were infected with the bad, a 
_ Gigantick kind of Life, that is, violent; but the World be- | 
1 Seneca Natur- Ing waſhed by the Flood, inſtead of that fierce Life, ſac- Wil | 
= ium.3.in fine, ceeded the deſire of Pleaſure, whereunto Mine was ſubſer- Wi ; 
wy vient; and thence aroſe unlawful Loves, but by that more i 
= generous vice Ambition, Concord was chiefly broken, after P 
=_ . which Men partedaſunder, and ſeverally poſſeſs d ſeveral ! 
_s Parts of the Earth; yet afterwards, there remain'd” a- ] 
U mongſt Neighbours a communion not of Cattle, but of 7 
= R - Paſtures, becauſe in the ſmall number of Men, fo great 0 
= vas the Latitude of Land, that without any incommodity Me 
1 Ne juſgnare it might ſuffice to the uſes of many, until the number of WW c 
| þ quidem aur: Men, ſo of Cattle encreaſed, Lands every where began Wc 
F parte limite to be divided, not among Nations as before, but among p 
$ þ cog Tas Famities; an inſtance of which we have hourly before 
| | 1 


our Eyes in thoſe vaſt immenſities that are daily appro- 


ma 7 


Priatinzſ 


1 


per diverſities. 


Ot Ships of Mar. 1 


priating and planting in America, from hence we learn 


what was the cauſe for which Men departed from the pri- 
mitive communion of things, firſt of moveables, and then 
of immoveables alſo; to wit, becauſè when not content to 
feed upon that which grew of it ſelf, and the Eartiſisſx 
brought forth, to dwell in Caves, to go naked, or clad: 


 rinds of Trees, or skins of Beaſts; they had choſen a more 


exquiſite kind of Life, there was need of Induſtry, and 

uſing of Art in thoſe matters, which they ſhould give 
themſelves up to; ſo likewiſe from hence we learn, that 
Men not content to live in that innocent ſtate of commu- 354i. tis, 4; 
nity, how things went into Property, not only by the cap. 7. 

act of the Mind (for they could not know the thoughts of 

one another, what every one would have to be his own, Cree ib Me 
that they might abſtain from it, and many might deſire 


i libero cap. 
the ſame thing) but by a certain Covenant; either expreſs ri libero cap 
as by diviſion, or racit as by occupation; for ſo ſoon as | 


15. 


Communion did not pleaſe them, and diviſion was nbt 

made, it ought to be ſuppoſed an agreement amongſt all, 

that every one ſhould have proper to himſelf what he ſei- 
Zed on, * for every one might prefer bimſelf before another, in* Cic, offic. 1. 
getting thoſe things uſeful for the accommodating of Human Addendum il. 
Life, Nature not being repugnant to the ſame. 15 8 


ditio eſt, ut quicquid in uſum bominis ceſſit; proprium fit babentis, trofecto quicquid jura 


poſſidetur, injuria aufertur. Macrobiu Saturn, J. 3. c. 12. 


IV. And though Property may ſeem to have ſwal- 


| low'd up all that right which aroſe from the common 


ſtate of things, yet that is not ſo; for in the Law of Do- 

minion, extream neceſſities ſeem excepted. Hence it is that 

in Navigation, if at any time Victuals fail, what every 

one hath, ought to be brought forth for the common uſe; 

and ſo in a Fire,I may pull down or blow up my Neigh- 

bour's Houſe to fave mine; deſtroy the Suburbs, to raiſe 

Lines or Forts to preſerve the City thereby; dig in any Leg. 2. S. «un 
Man's Grounds for Salt Peter, cut in pieces the Tackling “ 105 "1H 
or Nets upon which my Ship is driven, if it cannot be ga n — N 
diſintangled by other means: all which are not introdu- & guod ait. 
ced neither by the Civil Law, nor the Municipal Laws Of P. incend. Leg. 
Countries, but are expounded by them, with their pro F Þ. af 
Auilam. 


12. Ed. tit. di I 5. 7. 6. | 4 
ah x0. Cr 2 ff fx; . 7.3. Beater & fois, Plowden fel 1.9 
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Bald. lib. 3. de V. Nor is Property ſo far inſtated in Man, but the fame | 
rerum diverſa- may again be diveſted by ſuch means as ſtand with the 
aum, ſeems to I ay of Nature and Nations; andfirſt by War, the Cau- 


wan 6s Oi eu ſes of which are aſſigned to be three, Defence, Recovery, 


by the Laws and Revenge. 7 
of Nations | 7 DT” 1 
one may take Arms to abate the growing Power of his Neighbours. Sed ut vim pa · 
ti peſſ ad vim 3 Fus tribuat, ab omni equitatis ratione abborret: But that a 
ibilty of ſuffering Force, ſhould give a right of offering of force, this is far 
2 all equity, ſays the excellent Groriu lib. a. * 1 ſe 27. Sir Walter Raleigh in 
Hiſt. of the World, cap of Duels, fol. 350. Grot. de jure belli et pacis 3. c. 6. Jett. 
11, 12, 13; 14 ; | : 
But then ſuch War muſt be juſt, and he that undertakes 
it muſt be a Soveraign: the juſt cauſes to make a War are 
our Prince's, or Country's defence, and that of our Allies, 
the Satisfaction of our Injuries, or theirs ; our juſt Preten- 
ſions to an Eſtate or Right; Divines have added another, 
not only the Defence of Religion, but its Advancement 
and Propagation, by the way of Arms, and ſome the 
extirpation and rooting up a contrary. Certainly War 
is tdo rough a Hand, too bad a Means, to plant Piety ; 
Sicut non Martyrem pena, fic nec fortem pugna, ſed cauſa; As 
it is not the puniſhment that makes the Martyr, ſo it is not 
fo bting that declares a valiant Man, but fighting in a juſt 
cauſe; in which whoſo ſhall reſolvedly end his Life vali- 
antly, in reſpe& of the cauſe, that is, in the Defence of 
his Prince, Religion, or Country, ougbt to be numbred a- 
mong ft the Martyrs of God. RE # 
I. Publick War is either Solewn by the Laws of Na- 
tions, or elſe leſs Solemn. What we here call Solemn is 
commonly call'd Juſt, in the ſame ſenſe as a juſt Teſta. 
Iz inter cives ment is oppoſed to Codicils, not that it is not lawful for 
= __ him that pleaſes to make Codicils, but becauſe a Solemn 
non juſte, aon Teſtament hath by the Civil Law ſome peculiar effects; 
juſti libert, and this difference is worth Obſervation, ſeeing many 
Faul. Sent. lib. miſunderſtanding the Word Juſt conceive all Wars to be 
2. tit. 19. condemn d as unjuſt and unlawful, whereunto this Ap- 
pellation of Juſt is not agreeable. / 
VII. That War, according to the Law of Nations, may, 
be Solemn, two things are requiſite : Firſt, That it be wa- 


ged on both ſides by his Authority who hath the higheſt 6 


. Power in the Commonwealth. Secondly, That certain 


#*... 00 a 4 
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af theſe without the other (becauſe they are both requi- 

red) doth not ſuffice. Publick War leſs Solemn may want 

thoſe Rites, and be waged againſt private Perſons, ard 

have for the Author any Magiſtrate. And according to 

the opinion of moſt Civilians, if the matter be conſidered 

without Civil Laws, it ſeemeth that every Magiſtrate 

hath right to wage War, as for the defence of the People 
committed to his Charge, fo for the Exerciſe of Juriſdi- 

| BM Qion, if he be oppoſed by Force: But becauſe by War 


3 the whole Commonwealth is endangered; therefore by 

the Laws of all Nations that War be not undertaken with- 
out the Authority of him whoſe Bower in the Common- — 
- wealth is the higheſt, there is extant ſuch a Law of Plato's, Vit de Leg. 
2 and in the Roman Law it is called Treaſon in him who, P. ad leg. 
- without the Command of the Prince, hath waged War, 5% 
„ or liſted Soldiers, or raiſed an Army; in the Cornelia” 
i Law brought in by L. Cornelius Sylla it was, without the 
e Command of the People; in Fuſtinian's Code is extant a 
IC Conſtitution of Valentinian and Valens, None have leave 
3 to take any Arms without our knowledge and direction. And 
4s my Lord Coke in his Third Inſtitutes obſerves, That by the Fol.9-LeZoyde 
ot Common Law of this Realm it was High- Treaſon to levy 5 — 
oft a War without Authority from the King, for to him it Aan vers E- 
li- belongeth only. And the reaſon why it ſnould be ſo ſub- nemies, &c. 
of WW jeed is, becauſe that natural Order for preſerving of Fin. Herb. 
a peace among Men requires that an Authority and Coun- N. Bre. jo. 


cil in undertaking of War ſhould remain in Princes, 3˙ 
VIII. But as all Laws muſt be interpreted by Equity, 

ſo muſt this Law; and therefore there is no Queſtion but 

that*tis lawful for one having Juriſdiction by force of thoſe 

| which wecall a peaceable Guard or Power, viz. Conſtable, 

Serjeants, Watch men, &c. to conſtrain a few diſobedient 


ts; A Perſons as oft as there's no need of greater Power to that 
ny WS purpoſe, and no eminent danger to the Commonwealth, 
be A Again, if it be ſo preſent a danger, that time will not 
Ap- admit of Conſultation with him who hath Supreme Power, 
' | here alſo neceſſity affordeth another Exception; and 
may therefore in Garriſons, if the Townſinen ſhould endea- 
wa- vour to fall over to an Enemy, they may be dealt withal 
heſt as Enemies by the Governour of the Garriſon, and by y 
tain that Right L. Pinarius Governour of Enna, a Garriſon in 2 


Sizily,having information that the Townſmen were W 
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d off to the Carthaginians, making ſlaughter of them kept 
the Town: and the reaſon why ſuch extraordinary Force 
is called War, is, for that the ſame is commenced by the 
right of the Magiſtrate,in which caſe the War is ſuppos'd 
to be made by the higheſt Power, becauſe every one is judg- 
ed Author of that which he giveth another Commiſſion to 
do; beſides the univerſal reaſon which warrants the act, 
which requires that all Dangers,Rebellions,and InſurreQi- 
ons be withſtood and checkt in the very bud, and tho 
this is called War, yet this ſtrictly is not properly War, 
tho' the Parties who ſuppreſs or puniſh are impune. 
IX, but War properly by the Laws of this Realm or 
Solemn, is, when the CObrts of Juſtice are ſhut up, and 
the Judges and Miniſters of the ſame cannot prote& Men 
from violence, nor diſtribute Juſtice: ſo when by Iwaſion, 
Inſurrection, Rebellion, or the like, the current of Juſtice is 
14 Fd, 3. tit, Wake and ſhut up, Et ſilent leges inter arma, then it is ſaid 
Scire facias to be time of War, and the Trial of this is by Records 
1 - and Judges of the Court of Juſtice, and not by a Jury. So 
Earl of 1 likewiſe War by the Laws of England is when the King's 
caſter, Standard and Hoſt enter the Realm of another Prince or 
. State, and hath been there by the ſpace of Fourty Days, 
A5 Ed. 3. for till then the War is not properly ſaid begun. 
| fol. a9: jure R. Wars, though undertaken by publick Authority, 
oy belli et pa. lib. Muſt have the Effects of Law, that is, there muſt be a juſt 
| 2. + 1-S. 1. Cauſe for the undertaking the ſame; ſo that Alexander, if 
_— Seneca de bene. that without cauſe he warred upon the Perſians and other 
; fe. 1. 6. 13. Nations, is by the Scytbian, in Curtius aud by Seneca too 
| deſervedly called a Robber. For take away Juſtice, and 
what are Kingdoms but great Robberies ? Therefore the 
Juſt cauſe of taking Arms muſt be the Iniquity, or as we 
underſtand it, the Injury of the adverſe Party, according 
to the Words uſed in the ancient Denunciation of the | 
1 » Roman Heralds, * Icall you to witneſs, that People is unjuſt, 
tum |: and doth not perform what is Right." Now that is unjuſt * 
vegue jus per: which hath a neceſſary repugnance to the rational and 
folvere, ſocial nature. Now amongſt the firſt principles of Na- 
| ture there is nothing to War, there is much in favour of 
it; for both the end of War, the conſervation of Liſe and 
Members, and the keeping or acquiring of things uſeful 
unto Life is moſt agreeable unto thoſe Principles: and if 
need be, to uſe Force to that purpoſe is not difagreeable, 


fince 


\. 
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ſince every thing hath by the Gift of Nature ſtrength, to | 


/ 
* 


the end it may be able to defend and help it ſelf, and there- 
fore be 1s by Nature fitted for Peace and War ; though coming 
into the World unarmed, yet be hath a Hand fit to provide and 
handle Arms, the which we daily ſee Children of their own 
accord, without a Teacher, make uſe of for a Weapon. 

Moreover right Reaſon and the Nature of Society inhibits 


not all Force, but what is repugnant to Society, that is, | 
which depriveth another of his Right; for the end of Socie- A 
ty is,that by mutual Aidevery one may enjoy his own. And 
this were ſo, although the Dominion and Propriety of Poſ- 
ſeſſions had not been introduced; for life, members, liber- 
ty would yet be proper to every one, and therefore could 
not without Injury be invaded by another, and to make uſe 
of what is common, and to ſpend as much as may ſuffice 
Nature, would be the right of the occupant, which right 
none without Injury could take away: and that is made : 
evident, ſince by Law and Uſe Dominion is eſtabliſhed, | 
and that appears by the Orator, Ut fi unumquodque mem- 7419's die. 3. 
brum ſenſum ſuum haberet, ut poſſe putaret ſe valere fi proximi 
membri valetudinem ad ſe bs , debilitari & interire to- 
tam corpus neceſſe eſt: and applying that, ſays, So if every 
one of us ſnatch unto himſelf the commodities of other Men, and 
draw away from every one what he can to advantage himſelf, 
humane Society cannot ſtand, Nature gives leave to every Man, 
in the acquiſition of things uſeful, to ſupply himſelf before ano» 
ther : But by the Spoils of another to increaſe his own Store, 
that Nature doth not permit. It is not then againſt Society 
to provide for one's ſelf, ſo that another's right be not di- 
miniſhed ; nor is that violence unjuſt which doth not vi- 
olate the Right of another. Of the two kinds, Conten- 
tion by debate and by force, the one agreeing to Men, 
the other more becoming Beaſts, we muſt fly unto the 
latter when the former will not ſerve. The incomparable 
Ulpian ſays, Caſſius writes that it is by Nature lawful to repel be. LR: -F 
Force by Force, and Arms by Arms. And this is further pro- ow. >. 
ved out of Sacred Hiſtory ; for when Abraham having ma. 4. 
armed his Servants and Friends, purſued the Four Kings De 
38 that ſpoikd Sodom, and returned with Victory and Spoil - 
of the Enemy, God by his Prieſt Me/chiſedeck approved 
his Action, Bleſſed be the moſt High God, ſaid Melchiſedeck, Gen. 14. 18. 
ho bath delivered thine Enemies into tbine Hand. Abraham, 
2 A 4 | as 
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as appears by the Story, tad taken Arms without any ſpe⸗ 
cial Commiſſion from God; therefore the Law of Na- 

ture was his Warrant, whoſe Wiſdom was no leſs eminent 

than his Sanctity; nay, God himſelf hath preſcribed to 

his People general and perpetual Laws of waging War, 
thereby ſhewing that Wars may be Juſt, even withour 

his ſpecial Mandate ; for he doth plainly diſtinguiſh the 
Cauſe of the ſeven Nations (in which God gavea ſpecial 
Mandate for the deſtroying of them, which is properly 

called the Wars of God, and not of humane Counſel) from 

the cauſe of other People, and preſcribing nothing about 

the juſt Cauſes of entring into War, thereby ſnews them 

to be manifeſt enough by the Light of Nature, as the 

cauſe of the defending of the Frontiers in the Wars of 

Fepbtha againſt the Ammonites, and the cauſe of Ambaſſa- 

dors violated in the Wars of David againſt the ſame. 

XIII. By the Law of Nature in War thoſe things are 

acquired to us, which are either equal to that, which 

being due unto us, we cannot otherwiſe obtain, or elſe 

is ſuch a mark as does infer Damage to the guilty Party 

by a fit meaſure of Puniſhment ; and by the Laws of Na- 

tions, not only be that wages War on a juſt Cauſe, but 

every one in ſolemn War, and without end and meaſure, 
is Maſter of all he taketh from the Enemy in that Senſe, 

that by all Nations, both himſelf and they that have 

Title from him, are to be maintained in the Poſſeſſion of 

them ; which as to external Effet we 'may call Domi- 

 Xenoph. g. de nion; Cyrus in Xenophon;' It is an everlaſting Law among 
Inſtit. Ori. Men; that the Enemies City being taken, their Goods and 
ay 5 Money ſhould be the Conquerors; for the Law in that mat- 
ter is as a common Agreement, whereby the things taken 
in War become the Takers. From the Enemy are judged 


to be taken away thoſe things alſo which are taken away - 


from the Subjects of the Enemy, and Goods ſo taken can- 

Hujuſmodi res not by the Law of Nations be properly ſaid taken; but 
nay * 1 1 when the ſame are out of all probable hopes of recovery, that 
. is, as Pomponius obferves, brought within the bounds or 
D. per Pompo- guards of the Enemy; For, ſays he, ſuch is a Rerſon taken in 1 
ius & Leg. in War, hem the Enemies have taken out of our, aud bhroug be 
Belo 1 within their Guards, for till then he remains a Citizen, And 
290 gyro as the Law of Nations is the ſame reaſon of a Man, fo 
" likewiſe of a thing; and therefore Goods and —— 
| ize 
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dize are properly ſaid to be the Captors, when they are 
carried Infra Prefidia of that Prince or State, by whoſe 


Subjects the ſame were taken, or into ebe Fleet, or into a 


Haven, or ſome other place where the Navy of the Enemy , 
rides: For then it is that the recovery ſeems to be paſt 
all hope. And therefore the common Law of this Realm 
calls fuch a taking a Lepalis Captio in Fure Belli, and in 2 & 3· fol. I | 
7 R. 2. an Action of Treſpaſs was brought for a Ship, 7 & 3: Tier 
and certain Merchandize taken away, the Defendant þj 54. 
pleaded that he did take them in le haut Pere on les 
No2mans queux ſont Enemies le Nop: and it was ad- | 
judged that the ſamePlea was good. And;jin theYear 1610. 
a Merchant had a Ship and Merchandize taken by a Spa- 
ziard, being an Enemy; a Month after a Merchant Man, TY 
with a Ship called The little Richard, retakes her fromthe M. 8. Fc. in 
Spaniard; It was adjudged, that ſuch a poſſeſſion of the — — | 
Enemy, diveſted the Owner of his Intereſt, and the re- Weſtons C. i t. 
taking afterwards in Battel, gained the Captors a Pro- 7. Ed. 4. 14. 
5 Pert y. | SES 4.᷑. 24. Ed. 3. 
Xlll. Tis true, the Civilians do hold, That it is not“ 17: 
every Poſſeſſion that qualifies ſuch a Caption, and makes . 
it become the Captors; but a firm poſſeſſion (that is) 
when the Prize doth permeGare with the Enemy, or remain 
ia his poſſeſſion by the ſpace of 24 Hours 3 but as this is a 
new * Law, ſo it is conceived to be againſt the ancient * Conſulate 
Judgments of the Civil Law, as well as the modern Pra- Maris e. 28g, 
Qice of the common Law: for the Party in the ancient 257; Corfie | 
Precedents doth not mention by their Plea, that the ,, 13. l. 
Prize did pernoGare with the Enemy, but general, that 4. | 
the ſame was gained by Battel of the Enemy. 7 R 2+ Treſ.] 
X1V. This right ot changing of Dominion or Property paſs Statham 
by force of Arms, is ſoodious, that in the taking of Goods, ** 54 
gm the right Owners may have reſtitu- 


may in ſome caſes reſtore the Ship and Goods to their 
= Owaers, and the Perſons captive to their former liberty; 
"2 MS og . . # the 
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Ge) Rec gue in- the reaſon is, for that the ſame oughtto have been brought 
4s infra Prefidia (a) of that Prince or State by whoſe Subject 
9 ſhe Was taken. Fs 8 . 561 e b 
uam ab 1 A Dunkirker having ſeiz d a Frenchman's Veſlel, ſuper al- 
occupate, tum Mare, ſold the ſame with her lading at Weymouth ; 
Dominun non vhither it had been driven before ſhe was brought infre 
is, Profid. Dom. Reg. Hiſpania: The Frenchman coming into | 
1 jure Port, there claims the benefit of the Laws of Nations, the 
Belli ac Pach, King of England being then in amity with both their 
J. 3. c. 9. $16. Princes, and that reſtitution be made; in which caſe: 
S %. it was reſolved by all the Judges (b) That if there be a 
R. Marſhe's Caption by Letters of Marg, or by Piracy, and the Veſſel 
Reports 110. and Goods are not brought infre Præſidia of that Prince 
or State, by whoſe Subje& theſame was taken; the ſame. 
will not diveſt the Property out of the Owner ; with this 
agrees the Law Civil; and reſtitution may be made. 
For this is not an abſolute property immediately veſted 
in the Captor upon the taking; but a conditional pro- 
perty to anſwer the original Debt or Damage, which 
cC̃annot be done without a judicial Adjudication, the op- 
Per leg. 1iber- portunity of which he hath loſt by bringing the Prize 
148, & de leg. into the Country of another Prince: for as to private 
1 War, their Countries are as an Aſylum. 
XV. But if the Ships of War of Nations in enmity meet 
at Sea, and there be a caption, if there be that which is 
called 2 firm poſſeſſion, the Neuter Nation cannot re- deliver 
or make reſtitution of the thing ſo acquired: and ſo it 
Balſtrod. 3. was adjudged, where Samuel Pellagy with a Ship of War 
part. fol, 28. of the Emperor of Morocco, took a Spaniſh Ship, and 
cited in Ma-. brought the ſame into England, that he could no ways 
ou rel be queſtioned for the ſame criminaliter, or reſtitution to 
of LE 8 be made civiliter; for that the King of Spain and the 
Reptiſal a- Morocco Emperor were Enemies, and the King of England 
gainft a Nati - in Amity with both, and that ſuch a caption is not called 


Dia, does not Fo ſiatio ſed legalis captio, in which there can be no reſtitu- 


3 titution made, upon neither of the Statutes of 31 H. 6. 


States; nor cap. 4. or 27 Ed. 2. cap. 13. for he that will ſue to have 
can they be reſtitution in England for Goods taken at Sea, muſt prove, 
—. to be at That the Sovereign of the Party was in amity with the King 
l of England. Secondly, That be that took the Goods, his 
Coram Rege & Prince was at the time of the taking in amity with the Sove- 
Concilio juo in reign of him whoſe Goods were taken 7 for if he which wy 
: ö BS] | e them, 
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them, was in enmity with the Sovereign of him whoſe Camera gtella- 
Goods were taken, then the ſame will not amount un- . Michacim 
to a depredation or robbery, but a layful taking, as eve. $3:1%:2.4 
ry Enemy might take of another. © nr. 

A Spaniſh Merchant, before the King and his Council, 

in Camera Saccarii, brought a Bill againſt divers Engliſh- 7 E. 4. 14! 
men, wherein ſetting forth quod deprædatus & ſpoliatus fu 13 E* 4-9- 
it, upon the Sea, juxta partes Britannia per quendam Virum ＋ yy rag 
Bellicoſum de Britannia, de quadam Navi, a nd of divers - I 
Merchandices therein, which were brought into Egg. 
land, and came into the hands of divers Engliſhmen, na- 

ming them, and ſo prayed proceſs againſt them, who 


came in, and pleaded, that in regard this depredation 


was done by a Stranger, and not by the Subjects of the 
King of England, they ought not to anfwer. It was ; 
there reſolved, Quod quiſquis eætraneus, who brings his 2 1 c. 13. 
Bill upon this Statute to have reſtitution, deber probare hich . 
quod tempore captionis fuit de amicitia Domini Regis; and reſtitution by 
alſo, quod ipſe qui eum receperit, & ſpoliavit, fuit etiam ſub the Chancel- 
obedientia Regis, vel de amicitia Domini Regis, ſive Princi- 3 and mo 
pis quærentis, quia ſi fuerit inimicus, & ſic ceperit bona, tunc the oi 
non fuit ſpoliatie, nec dæprædatio, ſed legalis captio, prout qui · lor alone. 
libet inimicus capit ſuper unum & alterum. 

But if the King of England is in enmity with the State: 
of Holland, and one of their Ships of War takes a Mer - Hujuſnodi res 
chant-Man of the King of England's, and afterwards a- 7; "5m c4p'a, 
nother Sbip of War of England meets the Dutchman and „ e | 
his prize, and in aperto prælio, regains the prize, there P. Leg. Pompo- 
reſtitution is commonly made, the Owners paying the 2 & per Leg. 


: | ; % „ in Bello Par. fi 
Salvage : ſo where the prize is recovered by a Friend in 1 


amity, or comes into his Ports, reſtitution is likewiſe pr. de Cap. & 


made; but when ſuch Goods become a lawful and juſt pope. 
prize to the Captor, then ſhould the Admiral have a 


tenth part; following the religious example of Abraham, * 
after his Victory over the five Kings. Toſtliminio. de 


Capt. & pyſtih, 


| Boyce & Cole, ver. Claxton, Hill. 26, & 27 Car. 2. in B. R. Reſtitution made for- 


merly by a Frencb- Man, who had regained an Engliſp prize out of the Hands of a 
Dutch Man of War, FO 5 


XVI. He that is an Enemy, may every where be aſ- 


Multed, according to the Laws of Nations, Enemies 


may 


1 


n . 4 8 9 N MN | ; 
may therefore be attacked or ſlain on our Ground, on 
our Enemies, or on the Sea; but to aſſault; kill, or ſpoil 
him in a Haven or peaceable Port, is not lawful z but 
that proceeds not from their Perſons, but from his right 
that hath Empire there, for Civil Societies have provided 
that no force be uſed in their Countries againſt Men, 
but that of Law, and where that is open, the right of 
— \ 4 at . hurting ceaſeth. The Carthaginian Fleet was at Anchor 
3 7 *in Syphax Port, who at that time was at peace with the 
' Romans and Carthaginians ; Scipio unawares fell into the 
ſame Haven, the Carthaginian Fleet being the ſtronger, 
might eaſily have deſtroyed the Romans; but yet they 
durſt not fight them. The like did the Venetian, who 
hindred the Greeks from aſſaulting the Turkiſh Fleet, who 
rid at Anchor in a Haven, then under the Government 
of that Republick; ſo when the Venetian and Turkiſh Fleet 
met at Tuna, though that very Port acknowledges the 
Ottoman Emperour ; yet in regard they are in the nature 
of a Free Port to themſelves, and thoſe that come there, 
they would provide for the peace of the ſame, and 
interdicted any Hoſtile Attempt to be made there. 
The Corſaires having been in the Gulph, put into the 
Port of Vallona, which is ſubject to the Turk: whereup- 
Hiſtory ofthe on Capello, Proveditor-General for the Venetian, and 
Repnblick of Captain of the Gulph, having notice of the ſame, made 
Venice in Anno into the Port; and though the Ottoman Port had by 
1638. and fo, Treaty permitted the Venetian to purſue the Pirates in 
447+ all Places, and forbad their Commanders to protect or 
ſhew them any Favour, yet the Caſtle interdicted, and 
forbad the Venetian General with Cannon to attack 
them; for it was nevertheleſs intended by the Treaty 
that the Peace of Ports muſt be preſerved. 

And the ſame Republick having War with thoſe of 
Genoa, met at Tyre, Reinerius Zenus Duke of Venice with 
1:4 the united power of the Venetians and Piſans, counting 
Fuller's Holy NO fewer Number than 74 Veſſels well provided, and 
War J. 4. c. 23. Would have engaged in the very Haven, but were there 

interdicted by the Governour; but yet with this Pro- 
viſo, that if by conſent they would go out of the Pro- 
tection of the Port, and at open Sea decide the cauſe, 
they had then freedom: And accordingly they ſailed 
forth and ingaged. The like not long ſince Pe 


ke 


* nn 1 


— 9 
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his Enemies cuſtody : but then it muſt be apparently ma- 


between Cornelius de Nit Commander of a Ship of War 


of the States General, and Captain Harman, Commander 
of one of His Majeſty's Frigates at Cales, a Challenge be- 


ing made in that Port by the firſt, and as briskly ac- 
cepted by the latter, but both were interdicted the 
execution of the ſame in the Port, but out of the pro- 
tection of the ſame they might decide the Queſtion ; . 4. 672; 
the which they did to the no ſmall Fame of the laſt ; ; 


for in that diſpute, of 380 Men then aboard the States 


Man of War there were ſcarce 100 whole Men in her, 
and Harman having entred and taken her, brought her 
at his Stern in Triumph to the Port again. 

But they of Hamborough were not ſo kind to the Eng- 
liſh, when the Dutch Fleet fell into their Road, where rid 
at the ſame time ſome Engliſh Merchant Men, whom they o 1665. 
aſſaulted, took, burnt and ſpoil'd; for which Action, =_ Be 3 
and not preſerving the Peace of their Port, they were 13836. 
by the Law of Nations adjudged to anſwer the damage, 
and I think have paid moſt or all of it ſince. But Ene- 


mies in their own Ports may be aſſaulted, burnt or de This is Zus 


ſtroyed by the Laws of Arms. - ad — 1 


| | _ xkme conſer- 
vanda ſuns Fura Belli. Reg. fol 129. Arreſt fact ſuper bonis Mercator. dlienigs 


XVI. If the Ships of any Nation happen to arrive in 

any of the King of England's Ports, and afterwards, and 

before their departure a War breaks out, they may be | 
ſecured, priviledged without harm of Body or Goods; 2 de = 
but under this limitation, till it be known to the King, j;z Sn l 
how the Prince or Republick of thoſe, whoſe Subjects Sed. 12 


the Parties are, have uſed and treated thoſe of our Nation in Someof old 


. their Ports. But if any ſhould be ſo bold as to viſit our have heldthat 


* ® Ci ? A i- 
Ports after a War is begun, they are to be dealt with % C zie. 


JJC | tor tempore bel. 
XVIII. By the Laws of Nations generally all things 1i us col com- 


are the Captor's which he takes from his Enemy, or mutet, or ergz 
which his Enemies gained from another by Force of 0 ” * 4 
Arms; ſo likewiſe all thoſe Goods that he ſhall find in fel. 38. 
niteſt, and evidently proved, that it is really the Ene- 

my's; for if an Engliſh-Men ſhould have Goods in the 

ruody of a Dwel Faikie 8% Gale, and. « War Bun 


=. Ships of Mar. = 
break out. between that Prince and that Republick, yet 
are not the Goods of the Exgliſi- Man ſubject to the ſei - 
ſure of the Spaniard, it being apparent, that the owner 
| Conſul. Marit. is not a Subject of their Enemies; So likewiſe if the 
4. 273» Goods of Friends are found in the Ships of Enemies, this 

does not ipſo facto ſubje& the ſame to be prize by the 

Laws of Nations; though it be a violent preſumption, 
and may juſtly bear a legal examination, till which there 
may be a ſecuring of the prize, till adjudication ſhall paſs. 
Hoſtis ſit ile, So on the other hand; if the Ships of Friends ſhall be 
& quiintra freighted out to carry the Goods of Enemies, this may 
mera =—_ ſubje& them to be prize, eſpecially if the Goods ſhall be 
rad Ene. laden aboard by the conſent or privity of the Maſter or Skip- 
my, and they per; though in France they have ſubjected and involved 
that are with- the innocent with the nocent, and. made both of them 
175. „ö. 25 c Prize. In the late Flemiſh Wars with England the Ofen- 
hers pal in. ders became obſequious ſerviceable with their Ships to 
the Traffick and Commerce of both Nations. Memora- 
| ble was the Action, when the War was between the two 
Republicks, Venice and Gena, the Grecian Ships be- 
Gregor, lib. 9. ing then employed, (as thoſe of Oftend) were ſearched, 
and the Enemies pulled out, but no. other matter done? 
however it is moſt certain, let the Commiſſon or Protecti- 
on of ſuch Ships be what they will, if Men will venture 
to trade under ſuch a Cloak, it behoves them, that the 
Skipper and his Crew be entirely ignorant; for it is his 
action that will go far in the freeing, or making abſo- 
lute the prize, and Goods ſo made prize,the property is 
immediately gone and changed, be the Owner who he 
will, he never can claim the ſame; for the Laws of 
Nations made the Enemies firſt Maſters by External Domi- 
nion, and then by Conqueſt gave the property to the Captor: 
following that Judgment of the Romans, I baiſoe ver bey 
Ffomari nos bo- Kot of their Enemies by Valour, they would tranſmit to their 

ne ſiſimas eas © ofterity by right. „ . 
mas credimus poſſeſſiones quas Belli Lege captas babemus; neque vers, induei poſſimus ut 
ſtulia facilitate deleamus virtutis monumenta, i eas illis reddam u, quibus ſemel perie- 
rum: imo vero tales poſſeſſiones, non tantum cum his qui nunc vivunt civibus noſtris com- 
municandas; ſed Q poſteris relinquendas cenſemus: tantum abeſt ut parta relinquendo in 
nos ipſos ea conſtituamus, que in Hoſtes conſtitui ſolem: Titus Largus his opinion in 
the Senate of Reſtitution: We Romans believe thoſe poſſeſſions to be moſt Honou- 
table and juſt, which we have taken by the Law of War; nor can we be 3 


““.!!! T 


— 
* 


Deni e 
\ A 2 * 


whom the ſame is commenced, ere anja and will 


rs 1 ens . FL | 
Ships of Mar. 15 


: 


201 6 y 8 fooliſh Facility to part with the Monuments of our Valour, and reftore 
them to thoſe that were not able to keep them; nor do we judge ſuch poſſeſſions 


to be. communicated only to our Country. men now living, but to be left to our 
Poſterity. So far are we from relinquiſhing what we have got, and dealing with 
our ſelves, as if we were our own Enemies. De Veije idem in Romnlo narras Flu 


” 


farchus.” 


XIX. *Tis not againſt nature to ſpoil the Goods of 
him, 2yhom it is 1awful to kill; and by the Laws of Na- 
tions it is permitted that the Goods of Enemies may be 
as well ſpoiled as taken; and Polybius obſerves, That Hit. "OR 
all things of the Enemies may be ſpoil'd, their Ships, . de jure 


XX. And though it may happen ſometimes, that a 725 3.6. 12. 
War may break out, and there may be no publick de- 
nouncing or proclaiming the ſame ; that if a Friend or 


Neuter ſhould aſſiſt an Enemy with Contraband Goods, that 3 Elig. 1 C. B. 


is, Arms, & c. whether upon ſuch a caption the Goods Owen's Re- 
may be made prize; the reſolution of which will depend port, fol. 45. 
on theſe Conſiderations. dut 


\ ut quere of 
Firſt, By natural Law, where eitber force offered, is ve- ine 
pelled, or puniſhment exalted of one that bath offended, and u Grotius lib. 3. 


denied, there needs no denunciation ; for Princes are not?. 3· 52, 3. 
to ſtand debating with Words and Arguments, being | 


injured beyond Words: For War undertaken to reſiſt vio- 
lence, is proclaimed not by an Herald, but by Nature: for it 


is no more than the invading of one for another, or ta- 
king of the Goods of the Debtor, to anſwer the Credi- 
tor s damage. i | 


Secondly, Interpellation is introduced by the Laws of 


Nations, whereby Princes or Republicks, having recei- 
ved injuries, may apparently ſhew that they had no o- 


ther way to recover their own, or that which is due to 


them: for ſuch Interpellation following after injuries com- 


mitted, conſtitutes that Prince or State in a fault that Vid. Maia 
ſhall not render ſati faction. „ 259.13. 
Thirdly, Admitting that Interpellation hath gone, and 
ſatisfaction hath been required for the damage, and no 11 
ſatisfactory return hath been made, whether then the ditionate or 


Ships or Territories of the Enemy may be aſlaulted : and pure: Condi- 


fror that it has been conceived they may, for denuncia- tionate where 


SOON a | : - it is joyned 

tion is no more but to ſignifie that the parties, ”m_ — and- 

not do ing of things, 
rigbt and in the 


* Galled Jus feri- 


dra pe ion is no other. 

but alſo de fan apparent defiance z and Proclamation 1s no oth 
ſocutio C | 

| That which is 


Ax. explains rupted in their Diſcipline,” they were religiouſly 


| 1 »— for they never ſent forth 
it rightly, pulous in beginning a W nz _ for Juſtice in the tracts 
ks the their 8 1 promulgation of 1 — | 
that in nd after 4 5 Acheans . 
Forms to be | of P cace, a 1 f. was the integrity of the C 5 
 rendred, tobe. intent. Such alſo nemy to a defence. B- 
ae n licity of the Ancient Floren- 
e chiavel commends 4 — Hettility on their Neigh- 
K Tragt. 
an ſommoned them to a peaceable ſatisfa * 
ls tobe under- hole Month, ſomm : but theſe Cuſtoms and luſti- 
| Hood, nen on or a brave reſiſtance : ies, not from the Law 
— * 2 tutions are only — —_ pos wn Fr Greeks, the Turffs 
calle ations: the white 8 clati- 
il rather of Nations; t he Equizolz, renun 
FFT cning he pas, mis 
uilty them- on of Friendſhip an ſatisfaction demanded, * are 
1 8 thirty ſolemn Cay ae _ we call the Cuſtom or 
quiring or. introduced that w | for there 
ings Pliny rather introd: f nd States; for 
ane e eee wares uy without any ſo- 
named Clari- may be War no Qu Cd Ea lation of Ambaſſadors by 
gation. lib. 8. lemn Proclamation, as the vio 1 
Oo 1 - oe approbation of publick AND Reaſon 3 A- 
ing of the ©] F upon og . er de- 
r nithout everde- 
ach Gat of deiphar in revenge the contumelious uſag 
Cuftoms A Claring War, to Ex. The form of denuneiat ion 
which did not is Ambaſſadors, at Lubeck. The 1, or abſolute, Con- 
Sadat of War, wich i either 2 — a 
= wich ® — wy of — War is Sn. — ban = 
| is O the 1ame CCC ; Clally 15S 
time became abſolute denunciation, is _ * An 
; | | | 


" Cham Tank > 
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dk Shipsof Ugar, ty 
an Indiction or Proclamation, which is either when the the third Pu- 
bother Party hath already begun the War, or when he 0 War was 
himſelf hath committed that which deſerves to be pu- jadigdeg and 
niſhed. See Examples Grot. lib. 3. c. 3. 8. 7. gun. Varro . 
5 3 VVWo'»iin» * > at 4. de J. | Phil, 
1 Arma Suscica fol 13. 37. Zouch de Fure Feriali part. 24 fect. 10. Ju. An 
lum aliquando omiſſa indiqtione movere liceat ? p 
XXII. But if War be indicted, or is begun againſt 
him who hath the higheſt Power over the People, it is 
ſuppoſed to be proclaimed againſt all his, not only Sub- 
jects, but thoſe who will joyn themſelves unto him, as 
being an acceſſion to his party: And this is that which 
the Law interprets, the Prince being defied; his adberents .. TEEN 
alſo are defied ;, for to proclaim a War is to defie, which 4 455 ag 
is to be underſtood bf that ſame War which is waged a- 7 4404 
gainſt him to whom it is indicted, as when War was de- 7eyres. Baldus 
nounced againſt Anticobus, they were not pleaſed to de- ad Leg. 2. C. ic 
nounce it againſt the Æiolians apart becauſe they had o- 57% *. 70» 
penly joined themſelves with Antiochus: the Heralds an- ru, lib. 
ſwered, Ætolians have declared War of their own accord a- 
gainſt themſelves; but that War being ended, if another 
Peeple or King, for ſupply of Aids, is to be warred a= - 
gainſt, that the effects of the Laws of Nations may fol- 
low, there will be need of a new Indiction, for now he 
is not lookt upon as acceſſary, but Principal: wherefore im diet poteſl 
it is rightly ſaid, That by the Law of Nations, neither ge bello ſocio- 
the War of Manlius upon the Gallo-Greeks, nor of Ceſar um VUhſſis in 
upon Arioviſtus was lawful. For they were not aſſault- 95974 Ir 
ed now as an acceſſion of a Neighbour's War, but prin- po: Aan 
cipally: to which purpoſe, as by the Law of Nations quibui Hom: 
Indiction, ſo by the Roman Law a new Command of the 0dyſ. r. G ibi 
Roman people was neceſſary. For what was ſaid in Pidymii. 
the propoſal againſt Antiocbus: Mas it their will that War givius 1h, 36 
ſhould be entred with King Antiochus and thoſe that followed 2 
bis Party (which was obſerved alſo in the Decree a- 
gainſt King Perſeus) ſeems truly underſtood ſo long as 
the War continued with King Ant iochus or Perſeus, and 
thoſe that really immixed themſelves in that War. 
XXIII. Now the true Reaſon wherefore Nations re- 
quired Denunciation to that War which was ſaid to be 
juſt by the Law of Nations, was not that Force ſhould 
be offered privily, or carried on by deceit, fot that pers 
: . tains 


36s 
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tains more to the excellency of their Valour than to ſtri& 
Right; (for ſome Nations (as we have read) have ap- 
pointed their Enemy the time and place of Battel) but 
that it might certainly appear the War was not waged 
by a private undertaking, but by the will of either peo- 
ple or their Heads. Serwins Honoratu when he had de- 
duced the Original of the Heralds Law from Ancus Man- 
lius, and further from the Æquicolæ, faith, Tha if at any 
time Men or Beaſts were by any Nation taken from the Peo- 
ple of Rome, the Pater Patratus went with the Herald. 
(that is, Prieſts) who have Authority in making Leagues, 
Tum certare o- and ſtanding before the Bounds, with à loud voice pronounced 
e 261 n 57 the cauſe of the War; and if they would not reſtore the things 
7 taken, or deliver up the Authors of the Injury, be threw a 
Spear, which was the beginning of the fight, and thence- 
forth it was lawful, after the manner of War, to 
take the Spoil. 5 5 
XXIV. War is not only lawful againſt thoſe that 
are our Enemies, but likewiſe againſt thoſe that ſupply 
them; but yet we muſt diſtinguiſh of the things them- 
ſelves. For ſome things there, are that have uſe only 
in War, as Arms: ſome that have no uſe in War, as 
. thoſe that ſerve for pleaſure : ſome that have uſe both 
in War and out of War, as Money, Corn, Victuals, 
Ships and things belonging thereto. 
1. It is plain, that by the firſt he is my Enemy that 
ſupplies my Enemies with things neceffary for the 
War. 
NEEDY Be) 2. But by the ſecond he is not, according to that of Se- 
Dutch in en- neca: I will not help him to Monies to pay his Guards; but if 
rity, and the be ſhall deſire Marbles and Robes, ſuch things hurt not others, 
Engliſh neuter oniy they miniſter to bis Luxury: Souldiers and Arms I will 
_— oth, the oof ſ; upply him with; if he ſhall ſeek for Players and Recreations 
permit- b ; n s 
ted the to ſoften his fierceneſs, I will gladly offer to him: Ships of War 
French King 1 will not ſend him, but ſi 2 as are for Pleaſure and Oſtenta- 
to build aVel- tion of Princes ſporting in the Sea. I will deny to give to 
ſel near one that purpoſes the deſtruction of another's Country 
wick vas thoſe things that are eſſential, for it is a bounty not to 
ſent into be allowed of. | 5 
France, and 3. But in the third, which is a doubtful uſe, there the 
e ſtate of the War is to be conſidered: For if I cannot 
ceality, amo defend my ſelf unleſs J intercept the things ſent, ne. 
1676. | ceſlity 
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ceſſity will then give right, but with the Burden off | 
| N * except ſome other cauſe accede; but if 0 _— = 
the apportation of thoſe things hinders the execution of , th, 3 oe 
my right, and he could know ſo much who brought 3 . 
them, as if I had driven the Enemies Fleet into a Port 
or Haven, or had ſtraitned a Town with a * Or The Enzliſh 
| Blocade, and were now in expectation of their yielding drive the 
or compounding, there is no queſtion but he that ſhall 2 Eali- 
in ſuch caſe ſuccour my Enemy, ought in Juſticg be made = 5 : _— 
liable for the Damage I have ſuſtained through his and the Baus 
means: like a Gaoler that ſhall wilfully ſuffer my Pri- there protect- 
ſoner to eſcape ; or one that hath reſcued my Debtor ed them a- 
juſtly detained by me for my damage, whereby I am in- pang _ 1 
jured and according to the meaſure of my loſs his the Pas of 
Goods alſo may be ſeiz d and brought into ſuch a ſtate, Nations, for 
to the end I may obtain a juſt ſatisfaction. But if he which the en- 
hath not yet done any damage, but hath been willing ſuing War _ 
todo it, there will be a right by retention or ſtaying —_— Fol 
of the Ship and Goods to compel him to give caution Britains part. 
for the future; but if my Enemies injuſtice towards me Sl. in. verb. 
be moſt evident, and a Nation that ought to be Neuter Neſtiuu pg. 
confirm him in that moſt unjuſt War, in that caſe it“ 12. 
will not only Civilly be liable, but Criminally as one 
that reſcues a Pirate manifeſtly guilty from the Judge at 
the very Bar, and therefore it will be lawful to deter- 
mine againſt him by ſuch meaſures as are neceſſary and 
meet for his Offence, wherefore within thoſe rules, he 
may be ſpoiled of Ship and Lading ; and that is the true 
reaſon wherefore Indiction or publick Proclamation by 
Internal right ought to be denounced, that ſo other Na- 
tions may ſee they have a juſt cauſe who commenc'd rhe 
War, and that they ought not to be impeded in the ac- 
quiring due ſatisfaction. | | 1 

And though Neuters are not compellable, by the ri- 
| gor of War, to afford aſſiſtance to either Party without 
the Will of the other, yet ſuch may the emergency of the 
caſe be, that if enforc'd, they may lawfully declare, 


| W though to the damage of the weaker. Such was the 
3 cafe, when the Venetian: had ſo far prevail d againſt the 


Liub, in Candia, that Canea which they then beſieged by 
Sea and Land, was brought to that extremity that in all 
5 | B 2 | human 


n 
— —— ce. O00 
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ds 


diſput. 112. 
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human probability it muſt then have been ſpeedily we: i 


rendred, the Enghſh Ships being then at Smyrna, and 

preſt by the Turk to aſſiſt the Grand Signior in the relief 

of that City. If the Perſons whom the Erglih had thus 

aſſiſted, had been Chriſtians, there is no queſtion this 

Auxiliary aid had been well; but to aſſiſt an Enemy of 
Chriſtianity againſt Chriſtians themſelves hath ſeemed 

doubtful: hut ſurely there ſeems little reaſon for ſuch 

an Ambiguity ; for if it be lawful to make League with 

thoſe that are Aliens from the true Religion by the Law 

of Nature, then there can be no doubt but they may be 

aided. Now by the Law of Nature they may be entred 

into byChriſtians with ſuch,for thatLaw is ſo common to 

all Men, that it admitteth not any Difference of Religion: 

nor was the ſame univerſally forbidden by the Hebrew 

Lam eorum in Law, as appears by Abraham's aiding the wicked Sodo- 
Thargum. mites with his Arms; and that which was very remar- 
kable, that the Aſmonean being exceeding skilful in the 

Vid Carolum Law, and great Obſervers of the Hebrew Rites, yet 
Molin. rat. 2. made they Leagues with the Lacedæmonians and Ro- 
mans by the conſent of the Prieſts and People, yea and 
publickly offered Sacrifice for their ſafety: nor were 


Lib. 7. Ch. 3. they forbidden by the Evangelical Law, according to 


that of Tertullian who obſerves, That ſo long as Iſrael 
was only his people, God did juſtly command mercy to- 
wards their Brethren alone 3 bur after that, he gave 
unto Chriſt the Nations for bu inheritance, and the ends of 
the Earth for his poſſeſſion, and that began to be paid 
Which was promiſed in Hoſea, They that were not my Peo- 
ple (ball be my People, and the Nations that had not obtained 
mercy (hall obtain mercy; From that time Chriſt hath ex- 
tended unto all the Law of fraternal benignity, exclu- 
vnle the Caſe ding none from our Compaſſion, no more than from his 
end of this thoſe Captains being then in the power of the Turk, was 
Chapter. Jawful in the aſliſting them againſt the Venetiann. 
Jus feciale. XXV. And although the Goods of Friends, according 
to the circumſtance of the caſe, may be preſerved by 
adjudication, and reſtored to their owner ; yet all man- 

ner of Goods have not that priviledge : For though the 

Freedom of Trade preſerves the Goods of Friends, againſt 


* 


at large in the Vocation: from whence it follows, that the action of " 


* 3 

1 , * 
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the rigor of War, yet it does not rhoſe Goods that ſupply the Vide Treaty 
Enemy for War, as Money, Victualt, Ships, Arms, and otber 2 Bec. at Lon. 

things belonging tbereto; for to ſupply an Enemy that in- rh cg. rt 
vades our right, or ſeeks the deſtruction of our Coun- whar is meant 
tries, is a liberality not to be allowed of, and it cer- by Goods 
tainly ſtands with neceſſity, that F I cannot ſafely defend Contraband 
my ſelf or endamage my Enemy without intercepting the things ce, 1 
| - ſent, it may juſtly be done: but when ſuch goods are ſei- dige. 
zed, whether they give the Captor a right of Proper- 

ty, or right by retention, to compel that neuter Nati» 

on to give Cation for the future, by Hoſtages or Pledges, 

not to ſupply the Enemy, may be a queſtion. The Romans, 

who had brought Victuals to the Enemies of Carthage, 

were taken by the Carthaginians, and again rendred up- Cambden. vide 

on requeſt ; the Hollanders in the heat of the War be- = 1589. 

tween Sweden and Poland, never ſuffered themſelves to“ 

be interdicted with either Nation; the ſame State when 

they had War with Spain, intercepted the French Ships, 

paſſing to or for Spain but reſtored them. 

And Pompey, in the Hiſtory of the Mithridatick War, Plutarch, 
ſet a Guard on the Boſphorus, to obſerve if any Merchant ; 
fail'd in thither ; whoſoever did, and was taken, was 

furely put to Death; ſo Demetrius when he poſſeſs d At- 

tica with his Army, having blockt up Athens, hang d up 

both the Maſter and Commander of a Ship, who at- y,,,gumn bis 

tempted to bring in Corn: the Hllanders having blockt Hab Hiſt. 

up Dunkirk, ſome Engiſh Merchants Ships did attempt 1. part. 2. 

to enter, but were denied by the Hollanders. | 

Moſt certain, if a Neuter Nation hath had notice of 
| the War, and Caution given them (as is uſual) not to 
ſapply the Enemy with the Counterband Goods, as 
they call them; if ſuch be the caſe, the prize is be- 
| come abſolutely the Captor's. So Queen Elizabeth did, vide Tit. Cu- 
= when ſhe ſeiz d on the 60 Sail of the Hanſeatick Towns, toms, 
8 who were carrying of Goods, ropas contrabanda, to the 
 572niard her Enemy; ſhe condemned them, and made 
them abſolute prize; For as neuters are not compellable by 
be rigour of War, to give any thing againſt their Will, ſo 
wut they not againſt the Will of each Party afford ſuch things 
4. may damage one another. For Perſons or Nations hav- 21 Kœ. C. 3 

ing had notice of the War, which is done, and Caution den 45. 
given ſometimes by Proclamation, or ſome other publick 

> : Edict, 


_ 


ming an Ene- 
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Edict, ſignifying the right of their Cauſe, and ſhall af- 
terwards gather to, and aſſiſt the Enemy, whether Af. 

B 1d. adl. 2. e, ſociates, Neuters, or Subjects, the ſame yields 4 rigbt, 
de Seven 70, ſo far as to them, not only to the charge and damage 
Under the that may fall thereby, by making them prize; but may 
hs e make them obnoxious to puniſhment: For it is the Duty 
— 61 90g of thoſe that abſtain from Mar to do nothing for the ftrength= 
hended Arms ning of bim who maintains a bad cauſe, whereby the motions 
only, as pie - of him that wageth a juſt War may be retarded ; and where 
ces of _ the cauſe is doubtful. they ought to ſhew themſelves 
2 equal to both, permitting pallage, baking, dreſſing, 
mentsbelong- and affording Proviſion for each Army or Navy, 

ing to them | | : 
Fire-Balls, Powder, Matches, Bullets, Pikes, Swords, Lances, Spears, Halberts, 
Guns, Mortar-Pieces, Petards, Granadoes, Musket-refts, Bandaliers, Salt peter 
Muskets, Musket-ſhot, Helmets, Corſlets, Breaft-plates, Coats of Mail, and the 
like kinds of Armaturez ſo for Horſes and other Warlike Inftruments. Vide 
Marine Treaty between England and Holland, Decemb. 1. 1674. Art, 3. Vide the 
Attempt made by John Burrough to Trade with the Swede exprefly againft the 
Interdiction of the Daniſh King: Sir Walter Raleigh, J. 5+ c. 1. 5 10. 


So likewiſe it L. Æmilius Prætor accuſed the Tejaus for victualling 
Es, the Enemy's Navy, promiſing them Wine, adding, That 
ever ſhall be unleſs they would do the like for the Navy of the Romany, 
thought or af he would account them as Enemies: but common expe- 
Certained ca - rience hath taught Nations and Kingdoms, when they 
pable of Ar, declare Neutrality, to make Proviſion by way of League 
my. with both the Nations at War, that when it ſhould 
Bartol. 1, nullm happen the Armies of both, or any draw towards their 
nunc. lib, 2. de Territories, it might be lawful for them to exhibit the 
Fudeis Cxlico Common Offices of humanity to both. | . 
* It happened that about ſeven ſtout Merchant Men 

rode in the Port at Smyrna; the General of the Vene- 

tians being jealous of their joining with the Turkiſh Ar- 

mado, deſired to know their Minds, who anſwered, 

they would prove Neuter in the diſpute ; but after- 

wards (though at firſt the Captains all refuſed) upon 
the threatning of the Grand Signior, to lay an Embargo 
on all the Goods of the Engliſh Nation in his Dominion, 
166 x.vide F. and to make ſlaves of their Perſons; thoſe Captains 
Cooke af the* were forced to join with the Turkiſh Forces, who beat 
Church's fate the Venetian from before Canes, and fo reliev'd it; the 


R Vene- 
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Venetian's Ambaſſador complained to the then Powers in ger with the 
England, but could have no Relief, being anſwered, That Trade, 
thoſe Ships being in the Turks Power, were ſubject to it, the 
accident being ſuch as made the Action lawful, as we 
have afore remembred. | | | 
Leagues may be made with Infidels, by the Law of 
Nature, and likewiſe by that of Religion, which is ſo 
equally indulgent to all Men, that it will not admit of 
any difference upon the Score of Religion. Vid. Ex- 
amples and Cautions. Grot. de jure belli & pacis lib. 2. Cap, 

15. H. 8. 9. 10. 11. 12. 
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I. Of Reprizals generally conſidered, 


and for what Cauſes awarded. 
II. Whether unlawful by the Law 


of Nature and of the Roman 


w. 

III. Where lamful by the Laws of 
Nations at this day, and the rea- 
nw) wherefore they are ſo recei- 
ved. 

IV. Of the Advantages that accrue 
univerfally by ſuch Reprizals, 

V. Of the eſſential cauſes or grounds 
generall for tbe awarding Let- 
ters of Reprigals. 

VI. Of the eſſential cauſes or 
grounds particularly that are re- 
gquiſite before they can be awarded 
by the Laws of Nations and of 
this Realm. 

VII. Of the ordinary and extraor 
dinary by the Laws of England. 

VIII. Whether the ſame creates 4a 


debt in the Grantee, and whether : 


the Execution may be ſuſpended. 
IX. Whether the awarding the ſame 
amounts to 4 Breach of Peace. 


X. Of Letters of Reprizal extraor- 


dinary where gramed, and of 


what force. 

XI. That it conſiſts with the Intereſt 
of Princes not only to prevent thoſe 
things that may occaſion Reprize, 
but likewiſe not to deny the ſame, 
if there be ground ſufjicient. 


XII. The difference of Injuſtice offe. 


red to Subjeits and to Foreigners. 
and where the one is concluded by 
_ the ſame and not the other. 
XIII. What 7s meant by denying 
of Right and doing of Injuſtice, 
and where Reprizal takes rooting, 
and where not. 5 
XIV. Of Reprizals where awarded. 
for denying of common Juſtice, or 
thoſe which are called Leners of 
Marque in caſes ordinary, 


XV. Not repairing the damage after 
Letters of Requeſt creates a Na- 
tional debt, and is the foundation 

of Reprizgal. | 

XVI. Domicil not Origination ſub- 

jets lo repriges. 

XVII. Reprizal not grantable, if 

the ſpoil was occaſioned by War. 

XVIII. Of perſons exempted from 
Reprizal by the Laws of Nations, 
Canon and Civil Law. 

XIX. Where Ships and Goods are 

ſubjed to Reprize, and where not. 

XX. When Right is denied, whether 
life is engaged, and whether per- 
ſons refuſing to yield may be ſlain. 

XXI. Goods taken by Reprize where 
the property is altered, and where 
not, tryable in the Admiralty. 

XXII. Where many Ships are pre- 

ſent, and one becomes Captor, 
whether the ſpoil muſt be diviged, 
or remain his that became Maſter 
of the Prize. | 

XXIII. Where the Grantee of Let- 

ters of Reprizal may become 4 
Pirate notwithſtanding ſuch Com- 
miſſion. | 

XXIV. Where 4 miſcaption ere. 
ares not an Injury in the Gran- 
tee, nor ſubjects bim not to an- 

ſſmer damage to the ſufferers, 

XXV. Of the Duties incumbent upon 
the Captor, and whether the Goods 

talen are ſubject to pay Cuſtoms, 

XXVI. After the debt and damage 

\ ſatisfied, reſtitution of the reſidue 
o4ght to be made. N 

XXVII. Contribution, whether it 

can be by the Laws of Englang 
to him whoſe Goods are taken b 
Repr e. 5 5 

XXVIII. Where Commiſſuns have 
been awarded for the inquiring of 
Depredations, under which the 


Parties bave ſometimes obrained 
Sarisfatian. L 
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I TD Zpriſels known to us by the word Repriſalia, OF Grot. de ure 
: R Letters of Marque, in Law have other appellations, Belli er Pacis 
as Pignoratio, Clarigatio and Androlepſia, &c. in imitation 4.3. c. 2.5. 
of that Androlepſia, among the Greeks, to ſeize the three ® 5* | 

next Citizens of that Place, whither the Murderer had 
fled, and was always given to him who required revenge 

of the Offender ; the word (Reprizals) is from the French 
reprendre and Repriſe, 1. e. reſumptio, that is, to re-take or 
take again one thing for another, like our Saxon Wis | 
thernam. Though the Act is now become lawful by the Repriſals are 
Law (indeed conſent) of Nations, yet muſt it have its 2lone, both 
Standard-mark, for the ſame cannot be done by any pri- OD” 
. | . 47 
vate authority, but only by the power of that Prince or vil Law; Ne- 
Republick, whoſe Subject the injured perſon is; nor is priſalia eſt po- 
the ſame grantable by Authority, but where the party '/as pigne- 


1 has Juice devied bim, or the ſame illegally de- 3 =o 


terra debitoris 

5 „ ; FE data creditori 
pro injuriis & damnis acceptis, vocabular, utriuſque Furis, 27 E. 3. Stat. 2, cap- - 
I7e | 5 N | | 


Il. By the Law. f Nature no Man is bound for ano- 

ther's Act, but only the Succeſſor of his Eſtate, for that 
Goods and Eſtate ſhould paſs with their Burthens, was 
introduced together with the Dominion of things; hence 
it is that the Son cannot be moleſted for the debt of his 
Father, * neither the Wife for the debt of the Husband, « Leg. unica,ci 
nor the Husband for the debt of the Wife; the ſame ut null. ex vica- 
being againſt natural equity, that one ſhould be trou- 276. c. ne uxor 
bled for the debt of another. | | 25 mar. © ve 
So it is, that no particular Men owe, or are obliged 375 SIG * 
for the debt which the Community owes, that is, if the Vipian. Leg. f- 
Community have any Goods; but if Money be lent to a cut /e8. quod 


; \ f | cuique univerſ. 
Community, each particular is naturally bound, as they „ ge — 


ere a part of the whole, if the Stock publick be wanting. 4 bun 75 


If one lends my Country Money (ſays Seneca) Iwill not tanquam propri. 


9 | Call my ſelf bis Debtor, yet will I pay my ſuare. And again, um, ſed tan- 


Being one of the People, I will not pay as for my ſelf, but con- An? ublicexe 

tribute as for my Country, Naturally, nay, by the very woof 1 6 4% 

1 . of 4 2 . } O. de 

. Roman Lew, & one Village was not bound for the other, Benefic. c. 20. 

dor one Many Foſſeſſions charged for another; ao not ſo& cap, 1% 
| | | 8 | much Leg. nul lam, 


9 23 a So 


* 

, 
17 

1 

; 

j 

17 

. 4 
q! : 

18 


| 
| 
| 


52. 134. C. u- 


Nat. 


a repreſſ. ꝗ. 5. ad 


Liv. th. i. lis priſcorum Latinorum, bominibuſque, priſeis Latinis bel 
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e. de Exerut. & much as with the debts publick : the reaſon being added? 


Exaitioubuze That it was againf reaſon for one 10 be charged with the dels 
another. _ | . „ 

III. And though by the Law of Nature one Man's 

Goods are not tyed for the debts of another, no nor for 

thoſe of the Publick; yet by the voluntary Law of Na- 

tions, the ſame might be introduced and brought in, 

and the ſame may ſtand well with the Laws of Nature; 

for that might be introduced by Cuſtom and tacit Con- 

ent, when even Sureties without any Cauſe, may ſub. 

je& and make liable their Goods and Eſtates for the 

Debts of a Stranger. So likewiſe that for any Debt, 

which any Civil Society, or the Head thereof ought to 

make good, or becauſe the Sovereign or a Head hath not 

done right in another's Debt, but hath made himſelf 

liable to render ſatisfaction; ſuch a Society may oblige 

and make liable all their Goods corporeal or incorpore- 

al, for the reddition of Satisfaction. Hence it was, as 

In Nov. Fuſt. ſtituted by the Nations, grounded on the urgency of hu- 
nico de injurixs Mane needs, aſſerted with the greateſt of Neceſſities: 
in ſexto. Juſt. ſince without this, great licence would be given and to- 
Sift. de Jure lerated for the committing of depredations and inju- 
ries; eſpecially if only the Goods of Rulers were made 


liable, who ſeldom poſſeſs any thing, that for ſatisfacti- 


on, the injured may eaſily come by, whereas thoſe pri- 

vate Men, whoſe Commerces are various, may be catcht 

| for recompence, ſometimes with the greateſt of eaſe, 
Baldus 3. conſ. and freeſt from danger. Beſides, the Owners of ſuch 
58, Bartol. de prize being Members of the ſame Society, might more 
eaſily obtain mutual right for ſatisfaction of the injur'd, 
and their own future indempnity than Foreigners could, 
who without ſuch a Tye would be very little regar- 
IV. Beſides, the Benefit of this Obligation was com- 
mon to all Nations, ſo that they which were one time 
grieved with it, another time might be- eaſed by the 
fame. Moreover that this Cuſtom was received, ap- 
pears not only out of full Wars which Nations wage a- 
gainſt Nations (for in theſe what is obſerved may be 
ſeen in the Forms of the ancient Denunciations. o7 - 
um 

indico 


the Great Juſtinian obſerves, That this Cuſtom was con- ] 


4 * 
5 
bs Fir! 


by 
* 1 
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za dico facioque. © So likewiſe in the Propoſal: Vellem, jube- 


rent Philippo Regi Macedonibuſque, qui ſub regno ejus eſſent, Lib. 31. 
bellum 0 And in the very Decree or Proclamation eilig lib. 16. 
it ſelf: Populus Romanus cum populo Her manduio hominibuſ: cap. 4. 16. 
que, Hermundulis bellum juſſit) but alſo where Wars are 

not come to that fulneſs of War, yet there is need of a 


certain violent Execution of Right, that is imperfect 
War. Ageſilaus of old ſaid to Pbarnabaxus, a Subject to 


the King of Perſia: Ne, O Pharnabazus, when we wif * 
the King's Friends, carried our ſelves like Friends towards all 
bu, and being now become his Enemies, we carry our ſel ves 
lile Enemies; wherefore ſeeing you will be one of the things 
that are bis, we do juſtly oppoſe him in you. A ſpecies of 
this ſort of Execution by Reprizal was that which the 


' Athenians called apprehenſion of Men, of which the At- 


tick Law (as Mr. Rous obſerves) If one have force offer d ,, * 


him and die, bis Kinſmen and Friends may apprebend Men, nice. 


till either the Manſlayer be duly puniſht or yielded; but it is 
lawful to apprebend three Men and no more. By which it 
plainly appears, that for the debt of the City which is 
bound to puniſh her Subjects that have hurt others, is 


tied a certain incorporeal right of the Subjects, that is, Berod to 


the liberty of Staying where they pleaſe, and doing whom it was 


what they will: So that ſuch Perſons ſo taken, by that not law ful to 


Law might be made Slaves untill the City did do that — 4 * 


which by Law ſhe was obliged to perform. In like rabians, might 
manner to recover a Citizen taken Captive by mani- lawfully uſe 

feſt Injury, are the Citizens of that City, where the In- Pignoration. 
jury was done, retained by Reprize. Wherefore at! eb. ub. 6. 


* bage they would not ſuffer Ariſton the Tyrian to be iv. lib. 


taken; for, ſaid they, the ſame will befal the Carthaginians = 
- Tyre, and in other Towns of Trade, whereto they often | 
reſort. 3 5 

V. A due Adminiſtration of Juſtice is not the leaſt 

ſenſe, wherein Princes are ſtiled Gods: To deny or de- 


7 lay Juſtice is Injuſtice; Juſtice is every Man's ehe 


who hath not forfeited what he might claim by the Jus 


Gentium. | 
If therefore the Party cannot obtain his Definitive c. Si ſemtenti 


9 Sentence or Judgment, within a fit time againſt the Per- 0. 16. de Se nt. 
ſeon of whom he complains, or if there be a judgment . in 5 
2 * R OR : . cconſtit, Leg. 
eben againſt apparent Rigbt and Law; yet if no Relief 


qui reſtituere, 
can de ret vindic. 
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can be had, the Bodies and Moveables of his Subjects: 
who renders not right, may be taken. 8 5 

VI. In the Proſecution of which there muſt be, 

1. The Oath of the Party injured, or other ſufficient 
Proof, touching the pretended Injury, and of the 
certain Loſs and Damage thereby er 5 2 

2. A Proof of the due Proſecution for the obtaining of 
Satisfaction in a legal way. > 3 | 

3. Protelation or denial of Juſtice. 

4. A Complaint to his own Prince or State: 

5. Requiſition of Juſtice by him or them, made to the 
Supream Head or State, where Juſtice in the ordina- 
ry courſe was denied. i ä 

6. Perſiſtency ſtill, in the denial of Juſtice. 

All which being done, Letters of Reprizal under ſuch 
cautions, reſtrictions, and limitations as are conſonant to 
Law, and as 7 ſpecial Ne require, may iſſue not 

only by the Fus Gentium and Civile, but by the ancient 

My e and municipal Laws of the Kingdom *. i 

latter Clauſe. | | 

Clauſe 7. Zohan, Reg. m. 22. Pat. 15. E. 3. part. 2. dorſ. 48. Pat. 23 H. 6. part, 2. 

dor ſ. 14, 15. 8 0 : 


VII. The Reprizals grantable by the Laws of England, 
are of two ſorts, Ordinary and extraordinary. The Ordi- 
nary are either within the Realm or without, and are al- 
f ways granted where any Engliſh Merchants or their Goods 
Fitz. F. N. 2 | SPE IN 
Bre. 4 are ſpoiled, or taken from them, in parts beyond the Sea 
Fol. 114. reg. by Merchants Strangers, and cannot upon Suit or the | 
129. Par. Rolls King's demanding of Juſtice for him, obtain the ſame, i 
14 14.2: 6. he ſhall have upon Teſtimony of ſuch proſecution, a Writ 
SL 8 4 out of the Chancery, to arreſt the Merchants Strangers 
6, J. patr. 2. Of that Nation their Goods here in England; the which 
dorſ. 8, 22 E. is grantable to the Subject oppreſt of Common Right, by 
4 pare 2+ 24-25: the Chancellor or Keeper of England, who always in ſuch 
6 » rug & caſe hath the approbation of the King or Council, or 
137. Lex. Mer. both, for his ſo doing; the other, which is for ſatis- 
tac. 120. 1 out of the Realm, is always under the Great 
Sea | | 
VIII. But Letters of Reprizal granted in the Ordinary 
way for reparation out of the Realm, which are always 
under the Great Seal of England, cannot be 12 — 
| though 
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(though perhaps in point of State there may be a ſuſ- 
pending the Execution of them for reaſon grounded on 
the publick good) and the reaſon wherefore they can- 
not be annulled or revoked is, becauſe after the Per- 
| ſon injured hath petitioned; and hath according to Law reg. qui reſti- 
made out by proof his loſs, and Letters of Requeſt tzere & rei 
have gone, and no reparation made, then the Letters ind. 
Patents of Reprizal being ſealed, the ſame does imme- 
diately create and veſt a National Debt in the Grantee 
to be ſatisfied in ſuch manner and by ſuch means as the 
ſame Letters Patents do dire& out of the Goods and 
Eſtates of his Subjects, who refuſes or protelates to | 
do right (however as the King hath the Legiſlative Vide Treaty 
power of Peace and War in a publick Treaty for the —_ 2 
Nation's good, they may be mortified, and then revo- 5 
ked by the great Seal in purſuance of that Treaty.) 

Nor do ! ſee it an act unjuſt internal to deny the Exe- 
cution of ſuch Letters Patents, according to that of St. 
Paul, All things are lawful for me, but all things are not ex- 
pedient» Now to the true Interpretation of the word 
lawful ſtrictly, it is to do a thing without violating the 
Rules of Piety and Charity. Now there are many things 
amongſt men which are not internally juſt, and cannot be 
done without violating the Laws of Charity, yet are 
lawful to be done, as in the Law of the XII. Tables, the Quintilian; 
Creditors might divide the Debtors Body amongſt them. So 
in acquiring ſatisfaction for Damages, the Lives and 
Goods of Innocents may be involved in Death and De- 


— pecu pro Milone. 


* 
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peculiar: Nor do I ſee the ſame to appear repugnant 
to the Laws poſitive that have been made for the awar- 
ding thoſe Commiſſions. Tis very true the Statute + 


44 Ben. 5. e. 3. reciting, © That at the grievous Complaints of the 


t14 Ed. 


Commons of England, who had ſuffered many Wrongs 
© and Injuries in the Loſs of their Ships and Goods upon 
© the main Sea againſt Leagues, ſafe-Conducts, and Tru- 


ces which were broken by the Subjects of other Na- 


< tions, the ſame Parliament reciting their willingneſs 
to provide Remedy and Relief for the grieved by 
© ſpoil and injuries done unto them beyond the Seas, up- 
on Complaint to the Keeper of the Privy Seal (on full 
© evidence ſhewn) he ſhall ſign Letters of Requeſt to 
demand reſtitution and reparation to the Parties 


© grieved: Which if not made in convenient time, then 


< the Lord Chancellor of England ſhall grant Letters of 
© Reprizal in due Form of Law for the Indempnity of 
© the Perſons intereſſed and injured. Yet this does in 
no reſpec reſtrain the King's Prerogative and Authori- 
ty, which he had at the Common Law in the judging 


the conveniency and time, when to be executed. Nor 


does the Subſequent Statute , reciting: © Whereas di- 


4+4*« vers great offences were often committed againſt 
Leagues, Truees, and Amities between the Ring and 


* other Pzinces 02 States, againſt ſafe-Conducs and Li- 
© cences, and againſt the Laws and Statutes of the Kealm 
< (in that caſe made and p2ovided) to the great ſlander of 
gur Sovereign Lo2d the Ring, and the Damages of the 
© cod Subjects the Commons of England. It was there⸗ 
© fo2e Oꝛdained, Eſtabliſhed, Enacted, and Confirmed by 
< the Conſent of the Lozds Spiritual and Tempozal, and 
© Commons-alſembled in Parliament, That all Statutes 
and D2dinances againſt the Dffenders ol Leagues,ru- 
© ces, ſafe-Conducts, and Amities ſhall be in full fozce, 
< excepting the Clauſe in the Ad which made it Migh 
© Treaſon in the Second Pear of Hen, 5. Therefore it 
is plain there were Statutes made for the more effeQual 

roviding for the Subject, and Letters of Reprizals, they 


+ Fobay. Reg. being granted long + before the Statutes, and the 


memb. 22. 
Pat. 15. Ed. 3. 


© poradoſgs, maining at the Common Law to judge when expedi- 


King's Prerogative not the leaſt diminiſhed, but re- 


ent. 


- 


IX. 


, * 
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ä 
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private band, in a Foreign Nation, and cannot obtain repar 


ter ſuch requeſt, to arm him with power to take ſatis- 


ot Letters of Parque and Repzizal. 31 
N. And ſince the granting of Letters of Reprizal 2 


does not, in the ordinary way for particular ſatisfaction 


amount to a breach of the Peace, I have thought fit for 
the excellency and care that is had in the compoſing 


and framing of them, to recommend one that was gran- p;z. 3 
ted upon Solemn Advice, and for the Reaſons therein ffea. 8. 15+ Po- 
mentioned. | 


X. The Extraordinary are by Letters of Marque, for 


8 reparation at Sea, or any place out of the Realm, grant- 


able by the Secretaries of State, with the like approba- 
tion, of the King or Council, or both; but they are on- 
ly during the King's Pleaſure, and to weaken the Ene- 
my during the time of War, and may at any time be 
revoked. 3 5 
XI. As Princes by the Laws of Nations are reſponſible Machiavel ona 


| for injuries publick, ſo ſhould they by the moſt prudent Bis. Li. Hi. C. 
ways imaginable prevent thoſe that are private, 


A Prince in 


e : 3 not this latter Age 
ſuffering Foreigners, if poſſible, to receive wrongs in loſt his — 


their Countries: For, as the Horentine obſerves, If a Man try but for a 

be exceedingly offended, either by the publick, or by any other Toad of Sheep 
Skins. 

ati- Philip Comines 


on according to Fuſt ice, he will never lea ve blowing the Coals, in vita Caroli 


or ceaſe promoting the injury, till the flame break out into Ducis Burgund. 


Mar; in which he cares not if be ſee the ruin of that Ring- 
dom or State, where he receiy'd bis wrongs. 


Nor ſhould the Prince or State of the Perſon inju- 
red, value his Misfortune at ſo low a Rate, as to de- 


ny him Letters of Requeſt, for that were to heap up in- 


jury upon injury; but likewiſe, if Juſtice be denied af- , „ 
* 
faction by repriſe, vi, manu & militari. — 


Generally there always proceed Letters of Requeſt, 


two or three, more or leſs; and according to the ſatis- 


faction ſufficient or, inſufficient, returned in anſwer to 
the ſame, Commiſſions are awarded. | | 
XII. Subjects cannot by force hinder the Execution, e- Res judic. pro 


ven of an unjuſt Judgment, or lawfully purſue their right vitae habe. 


by force, by reaſon of the efficacy of the power over them: ! Yet it is 


But Foreigners have a right to compel, which yet they na Te 


YN | cannot uſe lawfully, ſo long as they may obtain fatisfa-pro injuris ze- 
E | g by Judgment. But if that ceaſes, then Reprizal is ner. 
let in. VV 


xill. 
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lituendam pro- 
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feremus juſti- 
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3 Df Letters ok Marque and Repzizal, 
Et cum per in- XIII. Now Judgment is obtained either in the Ordinary 
juriam Fudies Courſe, by way of Proſecution, or Suit, or Appeal from the 


dominoremque «© 5 . 
Lite u ſame, after Sentence, or Judgment given, to a higher 


fuiſſet, abſtuziſ- Court; or elſe in the Extraordinary way, which is by way 


ſet creditor, of Supplication, or Petition to the Swpream Power 3 but 


B obligatum ye muſt underſtand that to be, when the matter in con- 
iz & quæritur 


: lehj. tro verſie is, tam quoad merita quam quoad modum procedendi; 
: 22 en not doubtful, for in doubtful matters the preſumption is 


oporteretz debi- ever for the Judge or Court. . 
zoriScevolare-. But the Reprizal muſt be grounded on wrong Judg- 
ment given in matters not doubtful, which might have 
ſeripuran,. been redreſſed one way or other; either by the ordinary 
de diftr. pign. or extraordinary power of the Country of Place; and 
the which was apparently perverted or deniel. 
. But if the matter be doubtful, then atherwiſe; for in 
\ .._ Cauſes dubious or difficult, there is a preſumption always i 
that Juftice was truly Adminiſtred by them who were 
--_ duly Elected to publick Judgments. 
| of er mo, XIV. And yet in this latter Caſe, ſome *are of Opinion, 
7 — if the Caſe were dubious, and if the Judgment were 
men debitor againſt apparent Right, the Stranger oppreſſed is let into 
permanet, Pau- his ſatisfaction; and the reaſon is, becauſe the Judge's 


. Teg, Julia Authority is not the ſame over Foreigners, as over Subjedts, 


D. de cond. in- . 5 
e for the reaſon above-mentioned. | 


If an Engliſh Merchant ſhall proſecute a Suit in the Or- 

dinary Courts of the Law beyond Seas, and Sentence or 
Judgment ſhall paſs againſt him, from which he appeals 

to the Supream Judgment, and there the firſt Judgment or 
Sentence is affirmed, though the Complainant hath recei- 


ved a Judgment againſt the real Right of the Cauſe, yet | 2 


this will be no cauſe for Letters of-Reprizal, though per- 
haps it may occaſion Letters of Requeſt (if there be ſtrong al 
pr EM for the ſame) to have a rehearing of the 
Cauſe. - « | — 
But if an Engliſh Man ſhall recover a Debt there, and 
then the Officer having the Debtor in Cuſtody, will wil- 
fully let the Priſoner eſcape, and then become inſolvent, 


Nulli vende- the ſame may perhaps occaſion Reprizaall. 3 
mus nulli nega» In England, If a Foreigner bring an AQtion Perſonal . 
bimus, aus de- againſt I. S. and the matter is found ſpecial or general, and 
fe the Party prays Judgment, and the Court refuſes it; and 


iam, Grand | UH : a | 
Charter Coke then the Defendant dies, and with him che Action, (the 
2s Inſt. 50s I A 8 ä | 5 


For. . 
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nature of it being ſuch) the Party is here without Re- HS 
medy, the ſame may occaſion Letters of Reprizal, if it 

be accompanied with thoſe Circumſtances that evince 

an apparent denial of Juſtice; i. e. as putting it off fromm 
Term to Term without cauſe. e 185 

1 An Engliſn Man purſues his Right in the legal Courts 
beyond Seas, and the Military Governour oppoſes the 
proſecution, and by force conveys away the Debtor and 

his Goods, the Sentence or judgment is obtained: its 


F . — 


; ultimate end being Execution, being thus ituſtrated, may , „ 
? W occaſion Letters of Reprizal. N | , : Sab oftlang 
- XV. Perſons murdered, ſpoild, or otherwiſe dampni- 6 
| fied in hoſtile manner, in the Territories or places be-vernour of 
{ - longing to that King, to whom Letters of Requeſt are techn upon | 
iſſued forth, if no ſatisfaction be returned, Letters of 2<F<tition of 
N | Reprizal may iſſue forth; and the Parties Petitioners . 
'S A not in ſuch caſes compelled to reſort to the Ordinary pro- in Nov. 1876: 
'E ſecution : But the Prince of that Country, againſt whom on which tuo 
the ſame are awarded, muſt repair the damage out of his Letters of Re- 
n, or their Eſtates, who committed the injuries; and if that _ mg — 
re proves deficient, it muſt then fall as a common Debt on great Duke of 
to his Country. | | Tuſcany, for 
's Such Letters of Requeſt generally allot a time , cer- tedteſs. 
ts, tain for Damages to be repair'd, if not, Reprizals to iſſue f After the 
: forth: A ſingular Example of which you will find here- — 
2 under. | the othet de- 
or | 5 3 = | predations 
als committed by the Flemings on the Engliſp, his Ma jeſty ih 1624. ified forth his Let: 
or ters of Requeſt to the States of Holland, for Satisfaction within 18 Motfiths, otherwiſe 
ei- Letters of Reprizal. Vide Journals of that Year, and Leo Aitzgme p. 48. 13. 41; $24 
- Jo likewiſe Letters of Requeſt went to the King of Spain; requiring Satisfaction for 
yet tinte depredation committed on the Ship and Goods of Mr. Stampe, who was ſpoile 
der- and mardered at the Havana, Anno 1674. ide the Proclamation t675. of Rewar 
ong il promiſed by his Majeſty for the a pprehending the Offenders dead of alive. 
” 4 C 1 oe 22 , by thy Gros: of God, of a0” of. 
ind ngland, Scotland, France, and Ireland, King, De- ter. 
3:1. erer of the Faith, &c. To all Chaiſtian People, ry pars c# 
ent, Y whom theſe Pꝛeſents thall come, GR EE TIN G: from theking 
1 * os oe loving Subject William Courten, Eſq;of _ 425 
nal etkaled, and his Partners Arno 1643. by the depzeda- , (unde 
bnd en and hoftile ac of one Galland, Commander in chief*t* Great Seal 
and WE Two Ships belonging to the Eaſt-India Company pf 164: Þ «1 ) 
SE :7 Netherland ; 1 uk againſt the 
4 rlands, was Goa and Maccao in the States Gene- 


Straighfg ra! and theft 


\ "Y 


's tarmoyeenrememnmoenncamn—menende pF —— IG 2 
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E gubjecte, in- 
rolled in the 
High Court 
of Chancery. 
19 Maii. 15. 
Car. 2. 


there all de facto without due Pzoceſs of Law confiſcated, 


both Ship and Goods ſeized upon by ſome of the Dfficers 


have of their unjuſt SUFFERINGS in that buſineſs; both Wl 


| George Downing Knight and Baronet, Dur Envoy Ex⸗ 


made co the ſaid States-General by our ſaid Envoy, and 1 
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Straights of Malacca, depzived and moſt injuriouſly 
ſpoiled of a certain Ship named the Bona Eſperanza, and 
of her Tackling, Apparrel, and Furniture, and all the 
Goods and Lading in her, upon a very hof eful trading 
Uoyage to China, which were carried fo Batavia, and 


And that alſo in the ſame Year another laden Ship of 
Dur ſaid Subjec, called the Henry Bonadventure, being 
come on Gꝛound near the Jfland Mauritius, was there 


and Piniſters, and others under the Command of the ſaid 
Eaſt⸗India Companp, and utterly detained from the right 
Owners. AND WHERE As the ſaid William Courten, 
and his Aſſigns in his Life time, uſed all poſſible endea- X 
vours to recover the ſaid Ships and Goode, and to pro- 
cure further Juſtice againſt the Palefactours, and pet 
could obtain no Reſtitution o2 Satisfaction, whereby they 
became fo be much diſtreſſed and utterly. undone in their 
Eſtate and Credit: And that thereupon, and upon the 
moſt humble Supplication and Addꝛeſles of Francis Earl ok 
Shrewsbury, and William Courten, Eſq; Gꝛand- Child iſ 
and Heir of the ſaid Sir William deceaſed, Sir John 
Ayton and Sir Edmond Turner Knights, George Carew c 
Charles Whitaker Eſquires, on the behalf of thcmſclves 
and divers others intereſled in the ſaid two Ships Bona 
Eſperanza,and Henry Bonadventure,and in the Eſtates of Wl 
the ſaid Sir William Courten deceaſed, Sir Edward Little- 1 
ton Baronet, # Sir Paul Pindar Knight deceaſed, that Me A ; 
would fake their Caſe into Dur Pꝛincelp conſideration. 
WE OUT OF A JUST SENSE Ile then had and ſtill 3 


by Our own Letters under OUR SIGN _ to the | 4 Y 
States General of the United Provinces, and. by Sir | 


traozdinary, to whom We gave Eſpecial Command ſo to 
do, required ſatisfaction to be made acco2ding to the 'Y 3 
Rules of Juſtice, and the Amity and good cozreſpondence, q 3 
which We then deſired to conſcrve wich them firm and 
invidiable. AND WHEREAS after ſeveral Addzelles 1 


nothing granted effeckual fo2 Relief of Dur ſaid Subjcas, 
(whom we take Dur ſelves in Yonour and Ince. 3 
| con 
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roncerned to be ſatisfied and repaid) We lately com⸗ 
manded the ſaid Sir George Downing. fo intimate and 


7 | fignifie to the ſaid States, that we expeded their final 
K+ Anfwer, concerning ſatisfaction to be made foz the ſaid 
Ships and Goods by a time then p2efixed and ſince elapſed, 
„that We might ſo govern Our ſelves thereupon, that Dur 
f FX afo:eſaid Subjects might be relieved acco2ding to Right 
3 and Juſtice; And yet no ſatisfadoꝛp Anſwer hath been gi⸗ 
e ven, fo that Me cannot but appꝛehend it fo be, not only a 
S lĩruitleſs Endeavour, but a pꝛoſtituting of Our Hondur and 
d Dignitp, to make further Application, after ſo many de- 
t mals and flightings. AND WHEREAS John Exton, 


3 Doctor of Laws, Judge of our Migh Admiralty Court 
ok England, upon Dur Command, to certifie to Us the 
Ualue of the Lofſes and Damages ſuſtained by the ſaid 


William Courten and Partners, whoſe Intereſt is now 
cy MF veſted in our loving Subjects, Sir Edmond Turner, Kt: 
ir and George Carew, Eſq, and Partners, hath upon full 
he Examination and P2oofs thereof made by UWitneNes in 
of Our High Court of Admiralty, repoꝛted and tertiſted under 
ud his Hand, that the ſame do amount fo the Sum of Dne 


Pundred fifty one Thouſand ſix Hundred and twelve 


NE Pounds. | | 
ves NOW KNOW VE, That foz a full reſtitution to be 
dna made to them fo2 their Ships, Goods and Merchandizes, 
s of ot which the ſaid William Courten, and the Aſſigns of 
tle- the ſaid William Courten and Partners, were fo deſpoil- 
We ed as afozeſaid, with all ſuch Coffs and Charges, as they 
ion. ſhall be at fo2 the recovery of theſame, Me by che Advice 
ſtill ot Dur P2ivy Council have thought fit, and by theſe Pꝛe⸗ 
both ſents do grant Licence and Authority under Dur Gzeaf 
the Seal of England, unto Dur ſaid Subjects Sir. Edmond 
Sir FT urner and George Carew, their Erecufors, Adminiſtra⸗ 
Ex- toꝛs and Aſſigns, foz and on the behalf of 133 
ſo to nd other Perſons inferefſed as afozeſaid, to equipp, 


the 9 dictual, furniſh, and to ſet to Sea from time to 2 


bjeas, 
1itice, 7 


o of the Name of the Commander thezeof, befoze. the 


m__” ſamt 
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ſhall be lawful P213e to the ſaid Sir Edmond Turner and 
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fame 02 any of them be ſet fozth to Sta; And with the 
ſatd Ships and Pinaces by fozce of Arms to let upon, 
take and appꝛehend any of the Shixzs, Goods, Ponies and 
Perchandizes of the States General, oz any 'of the Sub- 
zects inhabiting within any their Dominions v2 Terri⸗ 
to2ics, wherefoever the ſame ſhall be found, and not in 
any Po2t o2 Barbour in England, 92 Ireland, unleſs it be 
the hips and Goods of the Parties that did the Wrong, 
And the ſaid Ships and Goods, Ponies and Perchandizes, 
being ſo taken and bꝛought into ſome Pozt of Dur Realms 
and Dominions, an Jnvento2y thereof ſhall be taken bs 
Anthozity of Dur Court of Admiralty by the Judge 
92 Judges thereof, fo2 the time being, upon P2cofs made 
befoꝛe him o2-them, that tbe ſaid Ships, Goods, TUarcs, 
Merchandizes oz Money, did belong to the States Ge- 4 
neral, oz any of the Subjects as afoꝛeſaid. That they 


George Carew, their Erecutozs, Adminiſtratozs and 
Aſſigns as afo2eſaid, to retain and keep in their oz any 
of their Poſſeſſions, and to make Sale, and diſpoſe therc: i 
of in open Parket 02 howſoever elſe, to their and every 
of their beſt Advantage and Benefit, in as ample manner 
as at any time heretofo2e hath been accuſtomed by way of 
Rep2tzal, and to have and enjoy the ſame as lawful 
P2tze, and as their own pꝛoper Goods: SO THAT 
% NEITHER Captain, Maſter noz any of th? Con: 
44 pany, that ſhall ſerve in his own Perſon, oz ſhall p:o- Wi 
«© mote and advance the ſaid enterpꝛiſe in manner and Wa 
foꝛm afozcſaid, ſhall in any manner of wiſe be — "= 
« 92 challenged fo2 any Dffender againſt any of "i 
« Laws. And that allo it ſhall be lawful fo2 all — = 
ok Perſons as well our Subjects, as any other, to wy 1 
„the ſaid Ships, Goods, and Merchandizes ſo taken and 
<* appꝛehended by the ſaid Captains, Maſters and others, 
and adjudged as afozeſaid, without any damage, lots, if 3 
„ hinderance, trouble, oz moleſtation, 02 incumbzance, 
<« to befal the ſaid Bupers, oꝛ any of them, in as ample 1 ; 
« and lawful manner, as if the Ships, Goods, Mares, A / 
Hand Perchandize, had been come and gotten by tbe I 
<« lawfal Traffick of Merchants, 92 of juſt Paizes in the 
tine ok open Max. PROVIDED always,that all 4 
Ships, Gods, and wn taken hy virtue "cul 

wi F 4 
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n, Our Commiſſion ſhall be kept in ſafetp, and no part of 
nd them walfcd, ſpoiled, oz diminiſhed, oz the Bulk thereof 
bv b2oken, until Judgment have ürſt palt as afozcſaid, that 
ri⸗ ther are the Ships and Perchandizes of the States Ge- 
in i neral, oz ſome of their Subjects as afozeſatd, And if 
be vy colour of this our Commiſſion, there ſhall be taken 
1. any Ships, Goods, oz Perchandizes of any of cur los 
es, ving Dubjects, oꝛ the Subjects of any Prince, oꝛ Stato 
ms in good League, o2 Amity with Us (except the States- 
by General) oz their Subjects as afozeſaid, and the Goods 


dge therein laden, fold and imbezelled o diminiſhed, 02 the 


ade Bulk thercof b2oken in any Place befoꝛe they ſhall ve ad- 
res, judged to belong to the States General, oz ſome of their 
Ge. Wl Dubjects as alozeſaid that then this Commilſi on ſhall 
hey be of no ſufficient Authozity to fake the ſaid Ships, 


Goods, and Perchandizes, oz fo warrant, oz ſave harm⸗ 
leis ſuch as ſhall receive, buy oz intermeddle therein; 

but that both the Pꝛizes fo taken, and the ſaid Ship of 
Aar, ſhall be confiſcated fo our uſe. . © AND FU R- 
= THER, Me do hereby declare that it is our will and 


nner pleaſure, that this Dur Commiſſion ſhall remain in 
wy of © full fozce and power, to all intents and purpoſcs, untill 
wful the ſaid Sir Edmond Turner, and George Carew, their 
AT 5 © Executoꝛs, Adminiſtratoꝛzs, and Aſſigns, as afozeſaid, 
on ſhall by virtue thereof have by fozce of Arms app2e- 
p20 “ headed, taken, ſeiz'd, recovered, and received from the 
and “ ſaid States General, oz their Subjects, One hundzed 


ted E fifty one thouſand ſix hund2cd and twelve Pounds, ac⸗ 
coꝛding to the Appzaiſement to be made by fufficient 
— upon Dath nominated and authozized in 
* Dur ſaid Court of Admiraltp, of all ſuch Ships, Goods, 
Mares, and Perchandizes, as ſhall be taken from the 
„ ſaid States General, oz any of their Subjects, by virtue 
ot this Commiſſion, oz ſhall ocherways receive ſatis- 
ance, faction of the Debt afo2cſaid, by Compoſition to be made 
between thoſe of the Eaſt India Company of the Ne- 
b therlands, and the ſaid Sir Edmond Turner, and George 
zy tbe Carew, their Executozs, Adminiſtratozs and Aſligns, 

in the Tas afozeſaiv, NOTWITHSTANDING it fo happen, 
jat all the p2eſent Difference between Us, and the States» 
of this 1 General depending upon general Kepzizals, may be 
Os * Agreed and . and that in the interim a Peace 
5 =, and 


* to2s, Adminiſtratoꝛs and Aſſigns, as afozeſaid, by vir- 


the due Execution of this Dur Royal Commiſſion and to 
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t and good Co2reſpondence map be renewed between Us 
and the faid States- General: In which caſe neverthleſs, 
It is Our Mill and Pleaſure that in the Execution of 
this Dur Commiſſion no violence ſhall be done to the 
4 Perſons of the ſatd Subjects of the ſaid States General, 
* buf only in caſe of reſiſtance, and that after in cold 
* Blood, the Subjects of the ſaid States-General, if hurt 
* 02 wounded, ſhall be uſed with all convenient office t 
* humanify and kindneſs. AND FURTHER Our Will 
ce and Pleaſure is, That although ic ſhall happen that all 
hoſtility between Us, and the States General and Our 
* reſpective Subjects ſhall ceafe,yet this Dur Commiſſion 7 
* ſhall remain, and be in full fozce and power, to the ſaid = 
© Sir Edmond Turner, and George Carew, their Erecu- 


46 fue thereof to app2ehend, take and ſeize by fozce and 
“Arms, ſo many mo2e of the ſaid Ships and Goods of 
ce the States General, o2 any of their faid Subjects, as 
< beſides the ſaid Sum befo2e mentioned ſhall counter- 
* vail, ſatisſie, and pay all ſuch Coſts and Charges as 
© the ſaid Sir Edmond Turner and George Carew, their 
*“ Exccutozs, Adminiſtratozs, oz Aſſigns as afo2eſaid, 
© ſhall from time to time make P2oof to have disburſed 
<< and paid towards the equipping, manning, paying, fur- 
4e niſhing, and victualling of the ſaid Ships, ſo licenſed 
* and Authozized as afozefaid, by this our faid Commiſſi⸗ 
on to be equipped, manned, furniſhed, and victualled by Wi 
* the ſaid Sir Edmond Turner and George Carew, their 


” 


* Executozs, Adminittratozs, and Aſſigns as afozeſaiv fo: 


ce the purpofe afo2eſaiv. AND OUR WILL andpleafure 
is, and Me do hereby require Our Judge 02 Judges “l 


Dur High Court of Admiralty, foz the time being, and 


all other Officers of the Admiralty, and all other our 
Judge oz Judges, Dfficers, Piniſters, and Dubjeds 
whatfoever to be aiding and aſſiſting fo the ſaid Sir Ed- 


mond Turner, and George Carew, their Executozs, Ad- 1 
miniſtratoꝛs, and affigns as afozeſaid, in all points in 4 
pꝛoceed fo adjudications, and adjudge all Ships, Perchan⸗ 1 


9 
77 


dizes, Ponies, and Goods by virtue thereof to be taken 2 
acco2ding to Dur Paincely intention, hereby ſignified and 
exp2elſed, and to take care that this Dur Royal 1 4 


2 


BY 
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ſion to beduly executed, and favourably interpꝛeted and con- 
© Ffrued in all reſpects, to the Benefit and beſt Advantage of 
the ſaid Sir Edmond Turner and George Carew, their 


Erecutozs, Adminiſtrato2s, and Aſſigns, as afozeſaid. 


3 IN WITNESS whereof, Me have cauſed theſe Dur 
®X Letters to be made Patents. Witneſs Dur ſelf at Weſt- * 


q minſter, the 19th. Day of May, in the Seventeenth Pear 
ok Dur Reign, ; 
8 | BY THE KIN G, 


XVL It is not the place of any Man's Nativity, but his 


Domicil; not of his Origination but of his Habita'tm, that 


ſubjects him to Reprize: The Law doth not conſider fo 
much where he was born, as where he lives; not ſo much 
where he came into the World, as where he improves 
= the World. | 

1 If therefore Letters of Reprizal ſhould be awarded 
againſt the Subjects of the Duke of Florence, and a Native 
of Florence, (but Denizened or Naturalized in England) 


== ſhould have a Ship on a Voyage for Legborn, if a Caption 
= ſhould be made, the ſame is not lawful, nor can the ſame 


be made Prize. | 
XVII. Nor doth it any where appear, that Reprizals 
can be granted on Misfortunes happening to Perſons or 
their Goods, reſiding or being in Foreign parts in time of 
War there; for if any Misfortune happens, or is occaſi- 
oned to their Effects, or to their Perſons, then they muſt 
be contented to fit down under the Loſs; it being their 
own fault, they would not fly or relinquiſh the place, 
when they foreſaw the Country was ſubje& to the ſpoil of 
the Soldiers, and devaſtation of the Conqueror, 8 
The Factions of the Guelfs and Gibellins in Florence, war- 


nig againſt each other. The Guei obtaining the Vito» 
ry. and thruſting the Gibellins out of it, after they had 


39 


taken the City, Dom. cujuſdam Hugonis de Pati in hoc Reg- Mich. 5 E. 1. 


no Angliæ demorantis diruerunt, and plundered his Goods 2 o 


| W therein, qui Hugo ſupplicavit Domino Regi, ut Inde Itali cept. Regis in 
8 Mereatores (of that Faction and City then in England) Scac.)coram 
= emendas hic ſibi facerent, upon which adjudicatum fuit, X8* Floremiæ. 
Jod dict: Mercatores difio Hugoni ſatisfaciant pro damnis 


ſaſceptis, & deſtructione domus ſus : upon which a Writ of vie Rot. aſo- 


A | Error was brought, and the Judgment was reverſed in nie 28 E. 3. 


C 4 | theſe Kot. 7. pro Kob. 


— 


„ Of Letters of Marque and Repzizal, 
7: „ ee, theſe words; ©»9d non eſt conſuetudo Angliæ de aliqua tranſ 
in Hibernis. 


Rex faciſne tu XVIII. By right (for ſo it is now called of rendring 


um Popult whoſe Perſons are ſo privileged, have alſo protection for 


* 


Romans being Goods are exempt, coming from him who awarded the 
. —. Reprize, the Laws of Nations not only providing for 
ja 0 8108 the Dignity of him that ſends, but likewiſe the ſecure go- 
Army having ing and coming of him that is ſent. 8 
ſurprized the Nor againſt thoſe that travel for Religion, nor on Stu- 
* e dents, Scholars, or their Books; nor on Women or Chil- 
ginians, was dren by the Civil Law: nor thoſe that travel through a 
demanded Country, ſtaying but a little while there; for they are 
what ſhould only ſubject to the Law of the place. | 
E= £0 By the Canon Law Eccleſiaſtical Perſons are expreſly 
red not as che £Xempt from Reprizals. : : 
Carthaginims A Merchant of another place than that againſt which 
bave done to Reprizals are granted, albeit the Factor of ſuch; Goods 
the Komars, were of that place, are not ſubje& to Reprizals. 
XIX. Ships driven into Port by ſtorm or ſtreſs of wea- 
ther, have an exemption from the Law of Reprizals, ac- 
cording to the Jus Commune, but by the Law of England 
otherwiſe, unleſs expreſly provided for in the Writ, or 
Commiſſion. | 
But if ſuch Ship flies from his own Country to a- 
void Confiſcation, or ſome other Fault, and is driven in 
by ſtreſs of Weather, ſhe may then become ſubje& to be 
rize. | 
N But it is not lawful to make ſeiſure in any Ports, but 
in his who awarded the Reprizal, or his againſt whom the 
Tame iſſued; for the Ports of other Princes or States the 
Peace of them are to be maintained. | 5 
Fire qurem . K. Ships attacqued by thoſe that have Letters of Re- 
lo um Ind - . . | DY 1 g « 
entium, ur ex Prize, and refuſed to be yielded up, may be aſſaulted and 
dall caiſa obl7- entred; and though it may fall out, not by intention, but 
7 porn cre- by accident, that ſome of thoſe that ſo reſiſt, may hap- 
Hen für pen to be flain, yet the Fault will lie at their own Doory 
1 1 43 7 „%%% bs, JJ 4 or 


1. 
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for hindring the Execution of right, and that which the apud aliquos 
0 Law moſt juſtly approves of. 2 populos, eo ni- 
'$ BEN, | EI | mirum quod 
= ;rederent unicuiq; hominum jus vite plenum eſſe in ſe, & ad rem publicam poruiſſe trans- 
g 7 ferri, quod minime eſſet probabile, nec ſanctiori Theologiæ conſentaneum, Grotius de Fu- 
e T7 belli lib. 3. C. 2.8. 4+ And ſeems to be of opinion by the Law of Charity, that 
the Proſecution of right for a Man's Goods, which inevitably muſt be by the Life of 
. nan, ought to be omitted. Lib, 2. cap. 10. Liv. lib. 2. | 
FF XXI. This right of changing of Dominion is ſo odious, 
d that in the taking of Goods, if by any poſlibility the right 
1 Owners may have Reſtitution, the ſame hath been done; 
r | and though a larger time than 24 Hours may happen be- 
O- tween the capture and recapture, and ſo may pernoctare 
with the Captor; yet Reſtitution may be made. | 
u- lf a Ship be Prize or not, this ſhall be tryed in the Ad- pie or not 
1- WE miralty, and no Prohibition ſhall be granted. The Caſe prize is f 
a was, there being War between us and Denmark, a Priva- Admiral Ju- 
re teer of Scotland took a Ship as Prize being a Daniſh Ship, riſdiction. 


and ſhe was condemned as Prize by the Admiralty in 
Scotland. and brought her upon the Land, and S. libell'd 
in the Admiralty of England ; and ſuggeſted that ſhe was 
not a Daniſh but a Ship of London. p. Curiam, In as much 
that the matter is Prize or not Prize no Prohibition. 
Tompſon and Smith 1 Sid. 320. 2. Keeble 158, & 176. | 
One who had Letters of Marque in the late Wars 4 Ship taken 
with the Dutch, took an Offender for a Dutch Ship, and at Seaas Prize 


1 brought her into an Haven, and libelled againſt her as ſhall be tryed 
or Prize, and the Ofender libelled in the Admiralty a- in the Admi- 


gaiaſt the Captor for damage ſuſtained, for the hurt the es. 


bip ſuſtained in the Port, and a Prohibition was prai- 
ed for this that the Suite is for damage done in the Port, 
or which an Action lyes at the Common Law, but the 
rohibition was denied, becauſe the Original being a Raymond 473. 


but YN Caption at Sea, and the bringing her into Port in or- Hughs againſt 
the Ver to have her condemned as Prize, is but a conſequent Correlius & 
the Pt it, not only the Original, but alſo the conſequences % 


all be tryed there. Turner and Cary covet Neele, 1. 

(eim 243. 1 Sid. 367. 2. Keeble 360. 364. 1. Vent. 173. 

4 Radly and Delbow con Egle, field and Whital it 2. Keeble 828. 

© ö nd 2. Leimz. 25. 2. Baud. 259. | : 

ap- And therefore if he, who hath Letters of Marque Or Barrbol. inl eg. 
ors, #27754), takes the Ships and Goods of that Nation, a-/ quid Belo B. 


gainſt 4 ech · Ang · 
— Pf”; 0p 


5 ö 
ac.” Hh i 
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Salic. inLeg.ab gainſt whom the ſame are awarded, and brings the ſame 
hoſtibus, C. de into a Neuter-Nation, the Owners may there ſeize her, 
. there the Admiral may make Reſtitution by Law, as 
47. 24. Conſul well of the Ship's Goods to the Owners, as the Perſons 
Maris 287. captives to their former Liberty ; for that the ſame ought 

firſt to have been brought infra Præſidia of that Prince or 
State, by whoſe Subjects the ſame was taken. 
Trin.17 Car. I. And with this agrees the Common Lam; for a Dunkirker 
in B. R. Mar- having taken a French Veſſel, ſold the ſame at Weymouth, 
ſhe's Reports whither it had been driven before it was brought infa 


2 Keeble 441: Præſidia Dom. Regis Hiſp. it was in ſuch caſe ruled, that YG 


Norri again 


Bereley 1 10. if a Ship be taken by Piracy, or Letters of Marque and .Þ 
Res que infra Reprizal, and is not brought infra Præſidia of that Prince 


Præſidia per- or State, by whoſe Subject the ſame was taken, the ſame 


duitz nondum could not become lawful Prize, nor were the Owners by | 3 


ſunt, quanquæm 


40 boſtibus be. ſuch a Caption diveſted of their Property. 
cupatæ, Domi · But if the Caption be by Ships of War, the Pro- 
num non muta· perty will be immediately in the Captors, and never di- 
runt, ex Genti- veſted, unleſs afterwards vi, mans & forti be in Battel 
re | | | 
XXII. Upon the ſharing the Spoi of the captivated 
Ships, regard is had to the Ships preſent, not the Captors 
only; (for his Reward muſt be the Encouragement of his 
Prince, like the Roman Corona's, of which there were va- 
rious, according to the Atchievement of the Conqueror, 
in imitation of which our Sovereign in his Royal encou- 
raging Medals, follows the Example, to his deſerving 
Commanders, as ſo many Enſigns to enflame NobleSouls to 


the performing Acts of Glory and Renown) for the pro- 


fits of Prizes are to be equally divided amongſt the Ships 
preſent, and not ſolely to the Captor; therefore if Letters 
of Reprizal are granted to two Ships, and they happen 
both of them at Sea to meet a Prize, and the one at- 


tacks and enters her, by means of which ſhe becomes 41- 


folutely the Conquerors; yet the other hath right to an 
equal diſtribution with the Captor both in Ship and 


Goods, although he did nothing in the Conqueſt : the Wi 


Mich. 32 Eliz.reaſon is, That ny, he miſt the opportunity of taking of 
Somers and Sir her, get the preſence of his Veſſel Armed and prepared for Bat- i 
Rich, Bulkley's tel, at the time of taking, became a Terror to the Ship that was 
| GT. *< conquered: And by the Law preſumed {ine eius, that the 
** otherShip would not or could not be ſo taken, which any 
| | h | 
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S hath paſſed the current, and approbation of the Common 
| Law, as reaſonable, juſt, and equitable, and may be 


making Reſtitution of a Moiety to his Companion then 
preſent. ; 

TS E XXIII. But if it ſhould happen, that thoſe to whom 
Letters of Marque are granted, ſhould inſtead of taking 
the Ships and Goods of that Nation againſt whom the 


ſuch Commiſſion. 1 5 
XXIV. But that muſt be underſtood where ſuch a Ca- 


if Letters of Reprizalare granted to a Man, and then he 
devolves the power to another, and the party to whom 
the power is conſigned, takes the Ship and Goods of ano- 
ther Nation than againſt whom the ſame were awarded, 
but upon a violent preſumption that he made a righr 
Caption, for that he found the Colours of ſeveral Nati- 
ons in the Ship, the Mariners of ſeveral Countries, the 
Ship of the Built of that Country againſt whom the Let» 


or, ters of Reprizal were awarded, though perhaps upon a 

ou- Judicial hearing the parties are reſtored to their Ship and 

ing Goods, yet the Captors are not to be puniſht Criminali- 

s to ter, nor the Grantee of the Letters Patents Civiliter : and 5,44, 4 F. 5.6.7. 
ro- the reaſon wherefore it was no injury in the Captors to 14 &. 4.4. 4. 
ip take, did ariſe from the probable cauſe which will ex- 
ters cuſe the Captors from puniſhment ; (though perhaps it 

pen will not from anſwering of the damage) bur it is clear, 

at- the Grantees are excuſed from both, unleſs privy to the 

ab- Caption; and the reaſon is this, for the Letters Patents 

o an do not only veſt the debt in the party, but do likewiſe 

and give Power to the party to recover, and is a Judicial 

the proceſs to obtain ſatisfaction wi, mans & forti from the 

v2 of odjects of that Prince or State againſt whom the ſame 

Bat- are awarded: So then it will be no more than if the 

2/1 Creditor deliver proceſs to the Officer to take his 

_ 8 Debcor, and he takes a wrong Perſon without the know- 


ledge of the Creditor , this may ſubje& the Officer 


pretended or ſurmiſed to entitle the Party Captor to the 


43 


fame were awarded, wilfully take or ſpoil the Goods of Ein. 2 Fac. in 

another Nation in amity, this would amount to a down- B. R. Rolls. 

right Piracy. And the Perſons offenders would for ſuch 2 24g. fol. 

fault create a Forfeiture of their Veſſel, and the Owners 5 1 
muſt be for ever concluded by the ſame, notwithſtanding Moor's Rep. 1 

bs Fac, Waltham 

verſ, Mulgar. 

76. 


ption is done in a Pyratical manner; for moſt certainly, 7 
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to anſwer Damage to the Party taken, but not the Cre- 
ditor. 1 R , | Is, IE 4 
XXV. Therefore Letters of Marque or Reprizal iſ- 
ſue not without good and ſufficient Caution firſt gi- 
ven for the due obſervance thereof according to Law; 
the tranſgreſſion of which creates a Forfeiture of the 
ſame. 9 0 
And therefore having taken a Prize, and brought the 
fame intra Præſidia, the Captor muſt exhibit all the Ship- 


papers and captivated Mariners to be examined in order 


to adjudication, till when Bulk ought not to be broken 


without Commiſſion, nor may the Captain of the Captor 9 


| ſuffer an imbezlement of the lading, or ſell, barter or ü 

3 EAR. cap. $- diſpoſe of any part without Commiſſion ; for the King 

11 hath a proportion in all Prizes. A. . 4 
led the ar. Such Goods ſo brought in are not ſubject to pay Cu- 
Navigation. ſtoms. 5 3 | ; 
 XXVI. By the Law of Nations, ipſo facto, the Domi- 

nion of the things taken by thoſe ro whom Letters of 

Marque are granted, become the Captors, till the Debt 

and coſts, that is, the original damage and ſubſequent 

charges are ſatisfied, which being done, the reſidue ought 

1 to be reſtored : So the Venetians uſed their equity, having 

Greg. lib. g. taken the Ships of Genoa, did not ſpoil any of the lading, 
but preſerved the ſame very carefully, till the Debt was 

paid ; which done, reſtitution was made of the things 

entirely, without diminution. Sort | 

XXVII. When for the fault perhaps of a few, a debt 
becomes National, by reaſon of which the Goods of the 

Innocent become liable (if taken for ſatisfaction) whe- 

| ther by the Law of England, the party ought to have 

itt. H. N. B. Contribution, is a queſtion moſt certain by the Common 


fol. 162. Old. N. La; where more are bound to one thing, and yet one 


Bre. 103. Reg.; 


4 is put to the whole Burden, the Party may have pro- 
. Jol. 176. => called Contributione facienda for his Relief. but — hen 
a debt becomes Univerſal or National, it ſeems other- 

L wiſe: For if one lends my Country Money, I will not call my 
Seneca Benef. ſelf debtor, yet Iwill pay my ſhare & ſo it may ſeem equi- 
. table by the Laws of Charity, though not compellable 


by the Laws of the Land. | ; 

XXVIII. Yet when depredations have happened to Fo- 

reign Merchants, and complaint hath been made, the 3 
Kings 


1 ſoners were impower'd to puniſh the offenders, and to make 
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Kings of England have often iſſued forth Commiſſions to 
inquire of the ſame : and ſo it was done upon the Petition 
of ſome Merchants of Genoa, who complained againſt the 


s | Inhabitants of the Iſle of Garnſey for a depredation, in Far. 26 E. 3. 
taking away and detaining their Merchandize and Goods, pt 1. M. 16. 
to the value of many thouſands of Pounds, out of a Ship Pe. 


wracked by tempeſt near that Iſle, by which the Commiſ- 


reſtitution and ſatisfadion for the damages. | 
The like complaint was made by the Merchants of the 


XX Duke of Britain, of certain depredations committed by 


the Subjects of the King of England, who iſſued forth the Par, de In 
like Commiſſion, and to give them reparation and da- Z. 5+ pars 1. 


1 | mages for the ſame; ſo that if the Subjects of the King . 9, 29/0. 


of England have had their Goods taken by way of Re- — — 


prize for the ſatisfaction of ſuch debt or damage, they copiend. 


1 may have the benefit of the like Commiſſions to lick 
themſelves whole out of the Eſtates of the Offenders. 


lM 8 PIE 


Cray. III. 
ok Paivateers o Capers, 
1. 0, Privateers, wbet her alowable| IX. * Goods ſubje& to Prize, how 

con 


y the Laws of Nature. 
II. of permiſſion of ſuch by the] cation general, 


Laws of Nui tt. ][. Of the Goods confidered in refe- 
Ill. The occaſion of their firſt ad tiene to adjudication, on — 
rune”, 4 | ſpecial. 


dered in reference to adjudi- 1 


IV. Whether it be lawful to under- XI. Of 'the Lading made Prize, 


ſuch an Employment. ; 
vo ommiſſions general to enda- 3 of the Veſſel, and where other- 


an Enemy. | | - wiſe, | 
VI. C 4m” wb ſpecial and to] XII. Whether Ships refuſmg to yield 
_ Privateers, and the Immunities} up to ſuch, life is engaged. 
they claim by the ſame, | XII. Privatcers where ubjeck 10 
VII. of the care that is obligirg on puniſbment, and their Actions 
the iſſuing forthſuch Commiſſions. | where occaſion a Forfeiture of their 
VIII. of proviſions made as in re- Veſſel, | 
ference to their regulating, and XIV. Of things not ſubje® 10 
eſpecially in the laſt Treaty Ma- ſpoil, 5 
rine between England and Hol-| XV. Conſiderations general on Pri. 
land. 5 


vateers. 
Leg. ſerv. H. J. Aturally every one may vindicate his own Right, 
de Serv. export. therefore were our hands given us; but to profit 


D D. ad Leg. ſi 5 h 
quis in ſervnu- another in what we can, is not only lawful,but commend- 


#m.Defur.Leg able, ſince nothing is more ſerviceable to Man than Man, 

prokib.c.deFur. Now there are divers obligations between Men which en- 

Fiſet. gage them to mutual Aid, tor Kinſmen aſſemble and bring 

help, and Neighbours are called upon, and fellow Crizens ; 

for it behoves every one, either to take Arms for himſelf, 

if he hath received injury, or for his Kindred, or for his 

Benefactors, or to help his Fellows, if they be wronged. 
Barthol.in Leg. And Solon taught, That Commonwealths would be happy | 

2 1 «de herein every one would think another's injuries to be bis own, 
I 0 — But when War is denounced, it matters not what obliga- 
| tions are wanting, it is: enough the Nation is injured is 


whether it draws in 4 Forfeiture 5 4 ; 


general; for in that every individual is wronged, and all 
participate in the indignities and publick damages of his 


Country; to revenge or prevent which, is the duty of 
every member of the ſame. | 3 
II. Sines 


NF Ages, hath given occaſion to Princes to iſſue forth Com- 


; WE miſſions to endamage the Enemy in their Commerce, and rocenſerinuha- 
i- 


5 ont War, to Perſons to whom the prize or caption be- private Sol- 


IL Since therefore it is not againſt the Law of Ne- 
ture to ſpoil him hom it is lawful 40 kill, no wonder that 
the Laws of Nations permitted the Goods and Ships of cicers offi. x 
Enemies to be ſpoiled, when it ſuffered their perſons to 


be ſlain. 


III. The approbation of which in the Wars of later \ 
TheSonof Ca. 
to prevent ſuch Supplies as might ſtrengthen or lengthea ving ſerved as 


come abſolutely the Captors, and that to prevent the dier of pay un- 
ſpare of Ships of force to be abſent from their reſpective the _ — 
Squadrons or Fleets. ing di banded- 
By thoſe of Hlland they were termed Capers, by the the young 
Spaniard they had their denomination from their reſpe- Wan vas relol- 


1 ctive parts, as Oſtenders, Dunkirkers, and the like, in En- aith the nn 


. with the Ar- 
gland call d Privateers; how far the Actions of thoſe, as my. tho' bur 


in relation to the attacking and killing of the Enemy, ora Volunteer; 
ſpoiling, of their Ships and Goods are lawful, not being 9 rote to 


1 1 
commanded nor hired thereto, may be a queſtion. Omen — 


be ſhould give 


him an Oath the ſecond time, giving this reaſon, Quia priore amiſſo jure cum hoſti- 
E 


bus pugnare non poterat: C icero ſets down the very Words of Cato to his Son, where- 
by he ad moniſheth him not to enter into Battel; Neque enim jus eſſe qui miles non fit 
pugnare cam boſte. Cic. Offic. 1. ” | 


IV. By the Laws of Nations (as hath been faid) it is 
lawtul for every Subject of that Nation in War to ſeize 
upon the Enemies Goods and Ships, as alſo to kill them; 
for they are, after War denounc'd by Law, lookt upon 
as of no account, and if reſpe& be had to natural and in- 
ternal Right, it ſeems granted to every one in a juſt War 
to do thoſe things, which he is confident within the juſt 
meaſure of warring, to be advantageous to the innocent 
party: but though there may be ſuch authority given, yet 
what title can they claim or appropriate to themſelves of 
the Ships or Goods of Enemies, (for ſurely there is no- 
thing owing to ſuch, nor are they lawfully called to the 
ſame) unleſs they can ſhrowd themſelves under the prote- 
ction of this, that what they do, is only to exact puniſh- 


ment from the Enemy by the common right of men. 


V. Commiſſions to kill or ſpoil the Enemy are in two 
reſpects, either General or Special: General as in a = 
| mult; 


WY n % a © 6 - * 8 r fy 5 - N 8 N 3 * N 
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mult ; among the Ren the Conſul ſaid, Whoſoever would 
have the Commonwealth ſafe, let bim follow me; and to all 
particular ſubjects is ſometimes granted a Right of killing 

in ſelf-defence, when it is publickly expedient, as on a 

ſudden occaſion, and the like. | 

VI. Special Commiſſions are ſuch as are granted to 
Leg. Deſerto- thoſe that take Pay, and are under Orders; the not obey- 
rem. D. de re ing of which may be puniſhed with Death, though the 
milit. act ſucceeds well. 


C. guandolicen Others to repair a particular damage by way of Re- 


* 1 Lg. prize, the original damage being turned into a National 
. debt, but that ſatisſied, the other determines, or elſe to 
thoſe who receive no pay, but go to War at their own 

charge; and that which is more, adminiſter at their own 

coſts a part of a War, by providing Ships of Force, and 

all other military proviſions to endamage the Enemy or 

their Confederates, the which are termed Privateers, &c. 

as above, to whom inſtead of pay is granted leave to keep 

what they can take from the Enemy; and though ſuch 

Licence is granted them, yet may they not convert of 

their own Heads to their private uſe thoſe Prizes, before 


the ſame have been by Law adjudged lawful to the Ca- 


ptors, and the Admiral had his ſhare. 
VII. Nor may ſach Privateers attempt any thing againſt 
the Laws of Nations, as to aſſault or endamage an Enemy 
in the Port or Haven, under the protection of any Prince 
or Republick, be he Friend, Ally, or Neuter, for the peace 
of ſuch places muſt be kept inviolably. 1 
Sir Kenelm Digby having obtained a Commiſſion againſt 
the French, who being in the Streights, was every where 
honoured as a Cavalier whom the King of Great Britain 
. favoured; in his Voyage he took ſome Prizes, and com- 
ing to Algier redeemed ſeveral Captives, whom he took 
aboard, and placed in the ſeveral Veſſels he had made 
prize of: the which he ſo effected, that in a ſhort time 
he became Muſtriſſimo of fix Ships of War; coming to 
Cape Congare, ten leagues from Scandaroone, and having 
ſent a Boat to deſcry the road, word being brought that 


there were in the road two Venetian Galeaſſes, with two 


other Galeons, two Exgliſ Ships, and ſeveral French 
Ships, Sir Kene/m being ſatisfied of the Prize; teſolved 
to attack them the next morning, althoiigh the . 


N — * | 1 
Pk pꝛivateerg 02 Capers. 49 


of the Venetian: had declared himſelf Protector of the 

French, and that he would deſtroy all the Engliſh Ships of 

War that he ſhould meet, either in that Republick's or 

Grand Signior's Seas. Sir Kenelm notwithſtanding reſol- 

ved to engage them, and accordingly bore up to them, and 

the Venetian General weigh'd Anchor to meet him; Sir 

Kenelm before he fired, ſent a Sarty to inform the Vene- Tunis matter 
tian of his Quality, and of his Commiſſion, being auly to was highly de- 
endeavour to make prize of the French, and giving him all bated at the 
the aſſurance poſſible of his friendſhip and reſpect to the ge - 
Republick ; but before the Satiy was anſwered, the en- plaintof Landy 
gagement was begun by the Engliſh, French and Venetian. then Ambaſſa- 
This Action of Sir Kenel/m Digby was queſtioned by the dour for that 
Turk, for that Hoſtility had been committed by the Eu- = - 
gl in the Grand Signior Road, and thereupon the Baſſa 1625. He 

of Aleppo and Cady of Scandarone made an Avania or Em- iſt. Republic. 
bargoe on the Engliſh Merchants, till reparation was made, Vener. fol. 170. 


882 „ e 9 . > af 
. 


) for the breaking the Peace of the Port. 

1 VIII. In the granting of ſuch private Commiſſions there 

f is always great care to be had and taken by caution, to 

© | preſerve the Leagues of our Allies, Neuters and Friends, | 
- according to their various and ſeveral Treaties; and there. | 


fore at this day by the late Treaty between His Majeſty 
and the States of Holland at London, before any Privateer 
or Caper can receive Commiſſion, the Commander ts ob- 
liged to enter before a competent Judge, good and ſuffi- 
cient ſecurity by able and reſponſible Men, who have no 
part or Intereſt in ſuch Ship, in 1500 J. Sterling, or 15500 
Gilders; and when they have above an hundred and fifty %. 1 169 
men, then in 3000 J. or 33000 Gilders, that they will In the Com. 
give full ſatisfaction for any damage or injuries, which miſſion muſt 
they ſhall commit in their courſes at Sea, contrary to that always be 
Treaty, or any other Treaty made detween His Majeſty W 
and that State, and upon pain of Revocation and annullity ee —4 
of their Commiſſions, and for anſwering, of ſuch damage ſuch ſecurity: 
or injuries, as they ſhall do, the Ship is made liable. 

IX. If a Suit be commenced between the Captor of a 

Prize and the Claimer, and there is a Sentence or a Decree 

given for the party reclaiming ; ſuch Sentence or Decree 4. 13. 
(upon ſecurity given) ſhall be put in execution, notwith- 

ſtanding the Appeal made by him that took the Prize, 

which ſhall not be obſerved in caſe the Sentence ſhall be 


D | given 


Treaty Marine. 
at Lond. De- 
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Theſearticles given againſt the Claimers ; if torture, cruelty, or bar- 


for their eu. hargus uſe happens after a Caption to be done to the 


cellency are it perſons taken in the Prize, the ſame ſhall ipſo facto diſ- 


dard to all the Charge ſuch a Prize, although ſhe was lawful, and the 
Nations ofEu-Caprains ſhall loſe their Commiſſions, and both they and 
rope. Art. 14. the Offenders be ſubjected ro puniſhment. 
2 oye um eſſe X. Such ſorts of Inſtruments having made a caption of 
ee 4a Ships bound for an Enemy from Nations Neuter, or in 
um neceſſa- We ones 
ria boſti admi- amity with both the warring States: the lading, in order 
ria boſti admi 0 n ene! 7 
niſtrat. to be made Prize is reduced to theſe three ſeveral heads. 
Conſulat. Mars Firſt, Thoſe Goods that are fit to be uſed in War, under 
edita et lin. which are included Powder, Shot, Guns, Pikes, Swords, 
pe ps 4 and all other inſtruments and proviſions of Armature fit 
7 4 * to be uſed in the Field or at Sea. | 
ones In perato- The ſecond, are thoſe things that may be uſed in time 
rum Græciæ. of War and out of War, as Money, Corn, Victuals, Ships, 
Oe. cujus liv1339q the like. | 6: 
Tr And the laſt, are thoſe Goods that are only fit for 
luxury and pleaſure. 5 | 5 

XI. The firſt are accounted Prize without controver- 

fie; He is to be accounted an Enemy that ſupplies an Enemy 
| with things neceſſary for the War. | | 

Cam bden Ann. The ſecond is to be governed according to the ſtate and 
2391 By the condition of the war; for if a Prince cannot well defend 
fourth Article, - . ES 
of the Treaty himſelf, or endamage the Enemy, without intercepting 
at Lond. 1674. Of ſuch things, neceſſity will then give a right to the con- 
thoſe Goods demnation. And ſo Queen Elizabeth did the Hanſiaticl 
7 pang f-oed Fleet taken, laden with Corn for Lisbon, upon conſidera- 
'  asin War(ex- tion of the ſtate of the War, the ſame became prize. 

_ cept, Ships) . 3 : | ; 
may not upon any account be called prohibited, nor ſubject to a condemnation, ex-. 
cept carried to places beſieged, Art. 4 See John Meurſius his Daniſh Hiſtory concer- 
ning the Prohibiting of Goods by thoſe Northern States, Vide poſtea, the Grand Prize 
condemned by. Queen Elizabeth in tit. Cuſtoms, and vide tit. Ships of War, $ 24. 


The laſt become free, and (as we have before mentio- 
ned) according to that of Seneca; I will not help him to 
Money to pay bis Guard,; but if be ſhall deſire Marbles and 
Rebes, ſucb things hurt not others, only they miniſter to his luxu- 
717: Soldiers and Arms I will not ſupply bim with ; if be 
ſhall ſeek for Players and recreat ions to ſoften his ferceneſi, 1 
will pladly offer to him: Ships of War 1 would not ſend him, 
but fuch as are for pleaſure and oftentation of Princes ſport ing in 


tbe Sea, I will not denr. | XII. 1: 
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5 NIL. If a Privateer take a Ship laden wholly with And perſons 
counterband Goods, both Ship and Goods may be ſub- ſo attempting 

jected, and made prize. e 4g to relieve an 


Pnemy, may iu 
ö ; | | 5 N ſiſiome caſes te 
puniſhed; but if the ſame be done by neceſſity of obedience, though the parties are 
| much to be blamed, yet are they not to be puniſhed ; and fo it was with thoſe which 
f relieved Sir Jobn Oldeaſtle with proviſions, who being taken, were diſcharged. 
I : o 212 1 2 | . . 
g But if part be prohibited Goods, and the other part is 
not prohibited, but ſuch as according to the neceſſity of 
. the War ſhall be ſo deemed, the ſame may draw a conſe- By theſeventry 
, quential condemnation of Ships, as well as lading. article in the - 
t If part of the lading is prohibited, and the other part Treaty at Ton- 
is merely luxurious and for pleaſure, only the Goods pro- den if theSkip- 
RN hibited become prize, and the Ships and the remainder Pfr will cti- 
k become free, and not ſubje& to infection. prohibited 


; : ER Goods, che 
Ship may proceed with the reſt in their Voyage or Courſe, as they plea; and ths 


1 Ship ſhall not be brought into Port. ; 

5 XIII. If ſuch Ships ſhall be attacked in order to an exa- 

5 mination, and ſhall refuſe, they may be aſſaulted, like a Nec reis eſt 
4 houſe ſuppos'd to have Thieves or Pirates in it, refuſes to ert aliene, 


yield up their perſons, may be broken up by the Officer, — 17 
and che perſons reſiſters may be lain, poſſeſſioni muro- 


A E rum ambitum | 
eircumduxit: fs aliquis ex ipſorum uſu percyſſus intereat. Publ. Epiſt. 154. 


XIV. But if any of theſe Privateers wilfully commit 
any ſpoil, depredations, or any other injuries, either on 
the Ships of our Friends or Neuters, or on the Ships or 
Goods of our own Subjects, they will notwithſtanding 15g. 5. de Navi 
they are not in pay, be ſubjected in ſome caſes to Death cul; C. lib. 3. 
and other puniſhments, according to the demerits of 2 5 
rd _, and perhaps may ſubje@ their Veſſel . For- 45774 * 
And though by the Law of Nature the Goods of Ene- 
mies are to be ſpoiled as well as their perſons ſlain, yet 
ſome Goods and things ſeem exempted, and ought not 
to be ſpoiled, and therefore it is not lawful to land on 
the Territories of our Enemies, to ſpoil places dedi- : 
cated to God: though Pomponius obſerves, when places Pompon. Leg, 


| a | 4 1 D 
5 taken-by the Enemy, 3 ceaſe to be 9 . Religioſ, 2 


' 
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the reaſon given is, becauſe the things which are call d 

. , _ Sacred, yet are they not indeed exempted from humane 
_ Am uſes, but are publick. The Townſmen, ſaith Tacitus, open- 
wg. ing their gates, ſubmitted themſelves aud all they bad to the 
| Romans, themſelves were ſpared, the Town was fired. Pom- 
pey entred the Temple by the right of Victory, not as a ſup- 

pliant, but as a Conqueror: and though that privilege may 

ſeem right by the Law of War to a Sovereign, or a Ge- 

Wars and Vi- neral, that intends a Conqueſt, yet that power may not 
4. ee ſeem devolved to him, whoſe Commiſſion is cautionally to 
Rr baking endamage the Enemy only, as in reference to his commerce 
and over- and proviſions of enabling them to withſtand the War : 
throwing Ci- Certainly, that Conqueſt is poor, whoſe Trophies and 
„ ga Triumphs are made up with Roofs, Pillars, Poſts,Pulpits, 
doncuithont and Pews, and the ſpoil of Agriculture. Hence it is, 
injury of the that at this day the King of France in Germany and the 
Gods,thewalls Netherlands accepts of Contributions, by which the Ci- 
of Cities and ties and Churches are not only ſpared, but even the Coun- 
1 8 var. trymen plough and ſow as quietly as if there were no 
take in the Armies in their Territories at all. 


ſame ruine, 
the Citizens and Prieſts equally ſlaughtered; nor is the rapine of ſacred riches and 
prophane unlike: ſo many are the Sacrileges of the Romans as their Trophies, 
ſo many are their Triumphs over Gods and Nations: and then goes further, 751 
manubie quot manent adhuc ſimulachra captivorum deorum. Mox & bene, Quod ſi quid 
adverſi Urbibus accidit, eagem clades Templorum que & menium fuerant. 
Even upon the fame Reaſon, that the Inſtruments of Husbandmen are not to be 
taken for a pledge by the Civil or Common Law. Leg. exeunt. C. que res pign. Coke 
ſup. Littleton 47. | 8 | h 


* 


XV. Moſt certain, thoſe ſorts of Capers or Privateers, 
being Inſtruments found out but of later Ages, and its 
well known by whom, it were well they were reſtrain'd 

by conſent of all Princes; ſince all good Men account 
them but one Remove from Pirates, who without any 
reſpect to the cauſe, or having any injury done them, or 
ſo much as hired for the Service, ſpoil Men and Goods, 
making even a Trade and Calling of it, amidſt the Cala- 
mities of a War, and driving a commerce and mart with = 

the ſpoil, and that with as much peace and content, as 

if they had never heard of Tears, Blood, Wounds or 
Death, or any ſuch thing: ſuch to expoſe their lives a- 

gainſt Ships of the like kind, were both honourable and 

juſt, or thoſe that ſhovld aid the Enemy with — 

| | lbite 


, my yy * . 
* 
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hibited as afore, ſuch Prizes were poſſeſſions moſt no- 
ble; but the Goods, Ships and Lives of the innocent 
peaceable Traders to be expoſed to rapine and ſpoil, 
renders them worſe than the Roman Lictors, by how 
much *tis to kill without cauſe, Headsmen executing the 
guilty, they the guiltleſs. | ST 
It was a high neceſſity that enforced the Engliſh to com- 
miſſionate ſuch, the number of her then Enemies cove- 
ring the Sea, like the Egyptian Locuſts; it were well they 
ö were rejected by conſent, or if allowed of, not ſubject to 
; Quarter, when taken by Ships of War: A trade that, 
St. Paul never heard of, when he ſaid, Mbo goeth to War 1 Cor. 9. 
| at bis own charge ? | | | 


- 
17 
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CHAP. IV. 
Ok Piracy, 


XV. If the subjects of one Foreign 


1 Pirat 4 what. ? ; | 
II. Of the duty incumbent on Princes 
and States as in reference to ſuch, 
and whether liable for the dama- 


ges they commit, 


III. Pirates where they hold 4 So- 


ciety, how the ſame is eſteemed in 
L, and of Equality held by ibem. 
IV. Whether capable of the Solem- 
"ities of War, and Right of Le- 
ation, 
. V. Whether capable of ſuccour by 
the Laws of Nations. : 
VI. Ships where liable for redempti- 
on of the Maſter remaining pledge 
For Ship and Lading, and where 
Not. 
VII. Oath given to pay 4 reward 
for redemption of a Ship from Pi- 
rates, whether the ſame ought to 
be performed. 
VIII. Foreigners ſpoiled by Engliſh 
Pirates, may purſue for Fuſtice 
within the $14tute of 28. H. 8. 


IX. So where the Subjects of any Fo- 


reign Nation committing the ſame , 
may be puniſhed by the ſame Sta- 
ge; 

X. Piracy committed by the Subjects 
of 4 Nation in Enmity with the 
Crownof En. land among Engliſh 


Pirates, cannot be puniſhed by the 


gtatute of 28 H. 8. 

RI. Committed on the Britiſh Seas 

' puniſhable by the Crown of Eng- 
land, and none other 

xII. Where committed in the Ocean, 

© whether they may be executed 
wi / hout tryal, by the Law of Na- 

ure. | | 

XIII. The like where the Judge re- 

** fuſes to wy them, or in caſe of e- 
mergen's, whether 
executed immediately. 

XIV. Pirates auempting to r0b,com- 

” mit 4 Murder, whether all princi- 


ils, or only the ſlayer, and the 


/ 


reſt Acceſſories. 


4 


Fuſtice may be 


| 


| 


Nation rob another, and bring the 
Booty into England, whether the 
party injured may proceed Crimi- 
. naliter for puniſhment, and Civi- 
liter for reſtitution. 

XVI. Pirates take Mev, and no part 
of the Lading, if Piracy. = 
XVII. Where a Maſter may commit 
Piracy of thoſe things that are 

commined to hm charge, and 
where nos. 
XVIII. Where Piracy may be,though 
there be nothing talen: and where 
Goods are taken out of a Ship, and 
no body in it, 
XIX. The Captain and Crew of 4 


. 


. Veſſel baving a Commſſion of N. 


prize commit Piracy, whether thoſe 
that impioyed them ought to an. 
ſwer the damage. 

XX. Where Goods taken at Sea 4. 
mount not to Piracy. 

XXI. Goods taken and retaken by 4 
Friend, whether the property ef 
the Prize is altered. 

XXII. Of Reſtitution of Goods taken 
by Piracy by the Laws of England, 

XXIII. Of Reſtitution refuſed by 
the Laws of England. 

Tuſtifications in this by a Mar- 
rant from the Admiralty. The 
Admiralty muſt allow the Sia. 
of Limitations if pleaded, 

XXIV. Of Piracy as in reference 10 
matters Criminal. and how pu- 
niſbable at this day by the Laws 
of England, = 

XXV. The Statute of 28 H. 8. bon 

it oper ates in caſes of Piracy 

XXVI. f Pardons tn caſes of Pi. 
racy, Forfeitures, Corruption of 
Blood, and Clergy. 

XXVII. Whether 4 Depredation 

committed in @ Fort within this 

Realm remains Robbery, at 10 

Common Law, or Piracy by is 

Law Marine. XVII 


42 11 


7 


XXVIII. Whether Clergy is allow- 
able for a Depredation in a Port, 
and if Pardons touching the 
ſame. 

XXIX, Of the operation of the At- 


XXX!. 1fthe Admiralty claims ei- 
ther an original, or a concurrent 
Zuriſdidion, the Courts above will 
not intermeadle. — 5 


XXXII. Sarisfa&ion of old, bow 


55 


tainder in cafes of Piracy. made to Perſons ſpoi ed at dea 


XXX. @f Goods taken at Sea and XXXIII. Perſons unjuſtly detained 


the unjuſt ſpoil that is committed by them, nor do they 


brought to Land, whether the 
party is puniſhable by our Law. 
Stat. 11. 12. w. 3. c. 7. Pira- 
ey where and how Iriable. 


in cuſtody upon ſuſpicion of Piracy 

theCourry above on aHabeas Cor- 

pus may, if there be juſt cauſe, ei- 
ther bail or diſcharge them, + : 


I. Pirate is a Sea-Thief, or Hoſtis hamani generit, who 
for to enrich himſelf, either by ſurpriſe or open 
force, ſets upon Merchants and others trading by Sea, 
ever ſpoiling their Lading, if by any poſſibility they can 
get the maſtery, ſometimes bereaving them of their 
lives, and ſinking of their Ships; the Actors wherein, 
Tuliy calls Enemies to all, with bom neither Faith nor Oath 


#s to be kept. Againſt Pyrates and ſuch as live by Robbery 


at Sea, any Prince hath power to make War, tho? they 
are not ſubje& to his Government. Gror, de jure belli & 


pacis. lib, 2. cap. 20. §. 40. | 


II. By the Laws of Nature Princes and States are re- 


ſponſible for their neglect, if they do not provide Ships 


of War, and other remedies for the reſtraining of thoſe If the offen- 
ſort of Robbers; but how far they are bound, either by ders could be 
the Civil Law or Common Law of this Kingdom, may be found, they 


ſome queſtion : for it is agreed they are not the cauſe of _— —4 


: 7 Juſticez and if 
partake in any part of the plunder; but if a Prince or they bave any 
State ſhould ſend forth $hips of War, or Commiſſions for Eſtate, the 


a 9 | x : F ſame ought to 
repriſe, and thoſe inſtead of taking prizes from the Ene- rd 


my, turn Pirates and ſpoil the Subjects of other Friends, che reparari- 
there has been ſome doubt, whether they ought not to on of the da- 


make ſatisfaction to the Parties injured, in caſe the offen- mage. 


ders ſuould prove unable: ſurely there is no more reaſon 

for this latter than the firſt; ſeeing Princes and States 

may give all their ſubjects power to ſpoil the Enemy, nor 

is ſuch a Permiſſion any cauſe why damage was done to Caution is 
our Friends, when even private men, without any ſuch cemmonlh ta- 


permiſſion, might ſend forth Ships of War; beſides it is 3 


impoſſible that Princes or 1 ſhould forelee, whether ot ſuch Com- 
; "PD 4 - 


they miſſions co 


Xa, - 
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prevent the they would prove ſuch or not; nor can it be avoided, but 
ſame, if poſſi- we muſt imploy ſuch, otherwiſe no Army or Fleet could 
ble. They are be prepared; neither are Kings to be accuſed if their 
generally re Soldiers or Mariners wrong their Confederates, contra- 
" Prone” ®f | ry to their commands, though they are obliged to pu- 
when a War niſh and yield up the Offenders, and to ſee that legal 
breaks forth, reparation be made out of the Eſtate of the Pirates. If 
and comman- Letters of Marque Or Reprizal be granted out to a Mer- 


ded, thatnone | "C : . 3 . 
deſume toer chant, and he furniſhes out a Ship with a Captain and 


orth without Mariners, and they inſtead of taking the Goods or Ships 
a Commiſſion. of that Nation againſt whom their Commiſſion is awarded, 
*Conſtir. Gal-take the Ships and Goods of a Friend, this is Piracy &; 
po bo month and if the Ships arrive in England, or in any other of His 
— pray Majeſties Dominions, the ſame ſhall be ſeiz d, and the 
cap. 44. Vide Owners for ever loſe their Veſſel . 

etiam tom. con- | 
ſtit. 3. tit. 2. conſtit. Anni 1543. cap. 44 Vide 21. Article at the Treaty at Breda be- 
tween England and Holland, and the 15. Article in the Marine Treaty at London 1674. 


in. 7, Fac. in B. R. 1 Kells Abr. fol. 330. Vide Sir Francis Moor's Reports. 1 7 as, 
Waltham verſus Mulgar. | | 


From hence it is, that Princes and States are very cau- 

_ tious upon this we call Jure Belli privati, how they engage 
themſelves, or thoſe who ſeek reparation for wrongs be- 

fore received; for the Perſon znjured governs not the 
action, but devolves the power to ſome other hired for 

that particular uſe,whoſe Law is no more than this, There 

is moſt right where is moſt pay or prize. Unhappy ſtate of 
man, whoſe ſupport and living is maintained only by 
expoſing himſelf to death, a Calling that nothing can 
make honeſt, but the higheſt neceſſiry or pious charity. 

And therefore thoſe that iſſue forth ſuch ſort of Commiſ- 
ſiont, generally take Caution for their returning within 

' a convenient time, and not to wander in that unhappy 
condition. 8 | We | 
III. Though Pirates are called Enemies, yet are they 
Teg, Hoſtes de not properly ſo termed : For be is an Enemy, ſays Cicero, 

verb. ſignif. who bath a Commonwealth, a Court, a Treaſury, Conſent and 

Concord of Citizens, and ſome way, if occaſion be, of Peace and 
League; and therefore a Company of Pirates or Free- 

* booters are not a Commonwealth, though perhaps they 

may keep a kind of equality among themſelves, without 
which no Company 1s able to conſiſt ; and though it : ſel- 

| 5 0 . om' 
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dom they are without fault, yet they hold ſociety to Leg. Heſtis de 


maintain rigbt, and they do right to others, if not in all u. 


things according to the Law of Nature (which among ma- 
ny people is in part obliterated) at leaſt according to 
agreement made with many other Nations: or according to 
Cuſtom : So the Greeks at what time it was accounted 
lawful to take ſpoil at Sea, abſtained from ſlaughter and 


depopulations, and from ſtealing Oxen that plowed, as 


the Scboliaſt upon Thucydides obſerves, and other Nations 
living alſo upon the ſpoil when they were come home 
from Sea, ſent unto the Owners to redeem (if they plea- 
ſed at an equal rate) what they were robbed of at Sea : 
and at this day, if a Ship hath the Emperor of Barbary's 
protection, the Pirates of that Nation (if they ſeize) will 
reſtore, and if there be no protection, yet if taken with- 
in ſight of their Caſtles, the Prize is not abſolute ; but 
if reſiſtance is made, and there be a Caption, ſhe then 
becomes the Captor's for ever, as the price of Blood. _ 

IV. Again, Pirates that have reduced themſelves into Grot. de 
a Government or State, as thoſe of Algier, Sally, Tripoli, Tu- belli & pacis 
nis, and the like, ſome do conceive ought not to obtain 52. e. 18.8. 2. 
the Rights or Solemnities of War, as other Towns or | 
places: for though they acknowledge thes Supremacy of 
the * port, yet all the power of it cannot impoſe on them * conſtanino- 
more than their own Wills voluntarily conſent to. The, generally 
famous Carthage having yielded to the Victorious Scipio, ſo called. 
did in ſome reſpect continue, and began to raiſe up her 
drooping Towers, till the knowing Cato gave Counſel for 
the total extirpation ; out of the: Ruines of which aroſe 
Tunis, the revenging Ghoſt of that famous City, who 
now, what open Hoſtility denied,by Thieving and Piracy 
continue;as ſtinkingElders ſpring from thoſe places where 
noble Oaks have been fell'd ; and in their Art are become 
ſuch Maſters, and to that degree as to diſturb the mightieſt 
Nations on the Weſtern Empire; and though the ſame is 
ſmall in bigneſs, yet it is great in miſchief: the conſidera- 
tion of which put fire into the Breaſt of the aged Lewis IX. Fullers Holy 
to burn up this neſt of Waſps, who having equipt out a War 46. 4. 
Fleet in his way for Paleſt ine, reſolv d to beſiege it: where- ©4? 27. 
upon a Council of War being called, the queſtion was, 
Whether the ſame ſhould be ſummoned, and carried, it 
ſhould not; fer i was not fit the ſolemn Ceremonies ary 

. | ary 
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- ſhould be {awiſhed away on a company of Thieves and Pirates, 
Notwithſtanding this, Tunis and Tripoli and their Siſter 
| Algier do at this day (though neſts of Pirates) obtain the 
Oftober.s. Amo Tight of Legation, and Sir John Lawſon did conclude a 
1662. But by Peace between his Majeſty by the Name of the moſt 
the Turk in Serene and Mighty Paince Charles the Second, by the Grace 
e i God King of Great Wattain, France, and Ireland, De- 
1 me fender of Yhe Faith, &c. andthe moſt Excellent Signiors Pa- 
preſence of homet WBathaw, the Divan of the Noble City of Tu⸗ 
Almighty nis; Magge Puſtapha Det, Pozat Bei, and the reſt of ihe 
Sod, in our Soldiers in the Kingdom of Tunis: and with them of Tri- 

— 9 City of pol; by Sir Jobn Narborough * by the Name of Halil Ba- 
Tun, the laſt ſhaw, Ibzahim Dep; Aga, Divan, and Governours of the 
day of the Noble City and Kingdom ef Tripoli in Barbary. So that 
Moon Delcadi now (though indeed Pirates) yet having acquired the re- 
and the Year putation of a Government, they cannot. properly be e- 


q 1 ſteemed Pirates but Enemies. 
Mar. 8. 1677 be 1 N a | | 
and (afterwards, May 1, 1676. by the Turks) being the 26th. day of the Moon 24. 

phire, and the year of the Hegira 1037. = . 


- 


V. Pirates and Robbers that make not a*Society, 5. e. 
ſuch a Society as the Law of Nations accounts lawful, 
are not to have any ſuccour by the Law of Nations. Tibe- 

rius, when Tacfarinas had ſeat Legates to him, he was 

 - _ diſpleaſed that both a Traitor and a Pirate ſhould uſe the 

Tacit. Annal. 3. manner of an Enemy, as Tacitus hath it; yet ſometimes 

eg ub. 3. de ſuch men (Faith being given them) obtain the right of 

Bello Cv. Legation, as the Fugitives in the Pyrenean Foreſt, and the 

— ft Repub!. Banditti at Naples; and Solyman the Magnificent, having 

Venet. fol. 91. entertained Barbaroſſa the famous Pirate, ſent word to 

. the Venetian, that they ſhould uſe bim and eſteem him no more 
1 as a Pirate, but one of their own Port. 

VI. It a Ship is aſſaulted by a Pirate, for redemption 

of which the Maſter becomes a Slave to the Captors, by 

leg · ad Legem the Law Marine the Ship and Lading are tacitly obliged 

Rbod. de jattu. for his redemption by a general contribution. But if a Pi. 

- 77 71 f aui rate ſhall feign himſelf ſtronded, and to decoy the Merchant 

. Muan for his relief, ſnall fire his Guns, or wave his Colours, 

| who accordingly varies his courſe for his aſſiſtance, and 

thePirate enters him, for redemption of which he becomes 

a Slave to the Pirate, there contribution ſhall not be 

made, becauſe it was his folly to be fo decoy'd. 


II. By 
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II. By the Civil Law a Ranſom promiſed to a Pirate, 


if not complied with, creates no wrong, and the reaſon 
given is, for that the Law of Arms is not communicated to 


{uch, neither are they capable of enjoying that privilege 


which lawful Enemies may challenge in the Caption of 
another: however this hath its meaſure ; for a Pirate may 


have a lawful poſſeſſion, the which he cannot be denied 
(if injury or wrong be done him) to claim the beneſit of 
Law, but the reaſon of that ſprings from a more noble 


Fountain, which is his taking a legal courſe, for by that 


he hath ſubmitted to the Magiſtrate, and paid obedience 
to the Laws in demanding Juſtice ; beſides, the ſame is 
not done ſo much in favour of the Pirate as in hatred of 
him who firſt commits the wrong. Auguſtus the Empe- 
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ror having proclaimed a reward of ten Seſterces to be Bodin. 1. 1. ct. 


given him that ſhould bring in Coracotas the famous S paniſh 
Pirate, who having notice of the ſame, voluntarily comes 
and preſents himſelf before the Emperor, and demands 
the promiſed reward, and the queſtion was, whether 
death or the Seſterces were to be his reward: The Empe- 
ror gave Judgment, that the ſum promiſed, ſhould be 
paid him, for otherwiſe in taking away his life he ſhould 
deceive him ofthe ſum promiſed, which would, in ef- 
fect, violate the publick Faith given to him, who of him- 
ſelf offered himſelf unto the tryal of Juſtice. | 

A Pirate attacks a Merchant-Man, and enters her, for 
redemption of which the Maſter gives his Oath, at 
a time and place to pay the Pirate a Sum certain; by 
ſome it hath been held, that the Maſter commits not per- 
jury, if the price promiſed for redemption be not 
brought according to the Oath, becauſe a Pirate is not a 


determinate, but a common Enemy of all, with whom eg. bon 
neither Faith nor Oathis to be kept: but that is no reaſon P. Expy. 


for the aſſoiling of the Vow : for though the Perſon be 


deficient, yet the Juſt God is concerned; nor can that 


perſon that hath promiſed a thing, ſatisfie his Conſcience 


ifter he hath once delivered it to him, to recover it back 


again; for the words in an Oath, as to God, are to be 
underſtood moſt ſimply, and with effect; and therefore 
he that returned ſecretly to the Enemy, and again depar- 
red, made not good his Oath concerning his Return. 


Vin. fr 


a fide 
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| VIII. If an Evghſ Man commit Piracy, be it upon the 
Subject of any Prince or Republick in amity with the 
Crown of England, they are within the purview of 
on a commit the Stat. of 28 H. 8 and ſo it was held where one Winter- 
pon grounded ſoy, Smith, and others, had robbed a Ship of one Ma- 
on the stat. a- furine Gantier, belonging to Bourdeaux, and bound from 
N 8 thence with French Wines for England, and that the ſame 
. T · 2 . 
m.2;, was Felony by the Law Marine, and the parties were 
convicted of the ſame. | os 
IX. And ſoitis if the Snbje& of any other Nation or 
Kingdom, being in amity with the King of England, 
commit Piracy on the Ships or Goods of the Engliſh, the 
fame is Felony, and puniſhable by virtue of the Stat. and 
fo it was adjudged, where one Careleſs, Captain of a 
French Man of War of about 40 Tuns, and divers others, 
ſetting upon tour Merchant Men going from the Port. of 
Fort. Adm. an- Briſtol to Caermarthen, did rob them of about 1000). for 
#0 23 Eli. m. which he and the reſt were arraigned, and found guilty 
9 of the Piracy. | | 
Normandy was But before the Stat. of 25 Ed. 3. if the ſubjects of a Fo- 
loft by King reign Nation and ſome Engliſh had joined together, and 
oops _ had committed Piracy, it had been Treaſon in the Exgliſh, 
ce of he and Felony in the Foreigners: And ſo it was faid by Shard, 
King of Zng- Where a Norman being Commander of a Ship, had, toge- 
land, and they ther with ſome Engli(p, committed Robberies on the Sea, 
_— ng being taken, were arraigned and found guilty ; the Nor- 
1 , man of Felony, and the Engliſh of Treaſon, who accor- 
fiſ.place 25. per dingly were drawn and hang d. But now at this day 
Sbard. Vid. they both receive Judgment as Felons by the Laws Ma- 
2 H. 5. cap. 6. rjne: | 7 | | 
X. If the Subjects in enmity with the Crown of England 
be Sailers aboard an Exgl;þ Pirate with other Engliſh, and 
then a Robbery is committed by them, and afterwards 
are taken, it is Felony\without controverſie in the Engliſh, 
but not in the Strangers ; for they cannot be ye by 
virtue of the Commiſſion upon the Statute, for it was 
no Piracy in them, but the .depredation of an Enemy, 
for which they ſhall receive a Trial by Partial Law, 
and judgment accordingly. 
Fellen Mare XI. Piracy committed by the Subjects of the French 
Clauſ. lib. 1. King, or of any other Prince or Republick, in amity 
up. 27.Caſe of with the Crown of England upon the Britiſh Seas, are 


puniſh- 


— 
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Puniſhable properly by the Crown of England only, for Rginor Grim- 
the Kings of the ſame have if ud regimen & dominium ex- _ in tempor. | 
clufive of the Kings of Fance, and all other Princes and, ;,; enedin 


« Inſt. ol. 
States whatſoever. po 


XII. If Piracy be committed on the Ocean, and the Pi- theadmiralty, 
rates in the Attempt there happen to be overcome, the „ere „, 
Captors are not obliged to bring them to any Port, but Ne 8 

may expoſe them immediately to puniſhment, by hang- rune debirum 
ing hem up at the Main- yard end before a Departure; li, & ſermone 
for the old natural liberty remains in places where are % A iwis ; 
no Judgments. | io dicitur. 

And therefore at this Day, if a Ship ſhall be on a Voy. quories nulla 
age to the Weſt-Indies, or on a Diſcovery of thoſe Parts Judicis auflori- 
of the unknown World, and in her way be aſlaulted by 4% rem n05is 
a Pirate, but in the Attempt overcomes the Pirate, by n. _ 
the Laws Marine, the Veſſel is become the Captors ; Serv. Za. 11. 

and they may execute ſuch Beaſts of Prey immediately, | 
without any Solemnity of Condemnation. If we re- 
ſpe& expletory Juſtice, it cannot be denied, but for the 
Conſervation of Ship and Goods, a Pirate invading 
may be ſlain, for the inequality between theſe things 
and life is made up in favour of the innocent, and 
by hatred to the injurious : Whence it follows, if we 
regard only that Right, that a Pirate running away 
with ſtoln Goods, if they cannot otherwiſe be reco- 
vered, may be ſunk. Demoſthenes ſaid, It was very hard Oratione in 4- 
and unjut, and contrary both to the written Laws and Iocratem. 
the common Rules amongſt Men, not to be 1e to uſe 
oo againſt him who in a hoſtile manner hath taken my 
Goods. | | | | 

XIII. So likewiſe, if a Ship ſhall be aſſaulted by Pirates, Leg. extat. D. 
and in the Attempt the Pirates ſhall be overcome, if the quod met. 
Captors bring them to the next Port, and the Judge open- 
ly rejects the Tryal, or the Captors cannot wait for the 
Judge without certain peril and loſs, Juſtice may be done 
upon them by the Law of Nature, and the ſame may be . er 
.there executed by the Captors. Thcodoſus- 14. 

| | | circo Fudicto- 
rum vigor Furiſque publici tutela in medio conſtitata, ne quiſquam ſbi ipſe — 
valeat ultionem. Leg. nulli C. de Fudæis. 


Caius Cæſar being but a private Man purſued the Pi- 
rates, by whom he formerly had been taken and * 
s 2s Na | 7 
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by them, and making up to them with ſuch a Fleet as 
he poſſibly in haſt could get ready, attacked, burnt, and 


Plutarch. in deſtroyed their Ships, and the Men he brought back to 


Caſa. an Anchor, where 3 to the Rroconſul to do juſtice, 

| and he neglecting, himſelf returned back, and there 

hang'd them up. | 8 

XIV. If a Pirate at Sea aſſault a Ship, but by force is 

prevented entring her, and in the attempt the Pirate hap- 

pens to ſlay a perſon in the other Ship, they are all Prin- 

cipals in ſuch a Murder, if the Common Law hath juriſdicti- 

on of the cauſe: but by the Law Marine, if the parties are 

4 known, they who gave the wound only ſhall be principals, 

*Ralph Willi- and the reſt acceſſories ; and where they have cogni- 

eee zance of the principal, the Courts at Common Law will 
der of one ſend them their acceſſory, if he comes before them g. 

Sohn Terrey e 


and Priager, Blatk, and others as Acceſſories, Not. Admir. 28. Eli. M. 24. f rei- 


verton fol. 134, 135» 


1; XV. If a Spaniard robs a French Man on the High Sea, 
Res We intra hoth their Princes being then in amity, and they likewiſe 
11 u. with the King of Eagland, and the Ship is brought into 
ſunt, quanquam The Ports of the King of England, the French Man may 
ab boſtibmoccu- proceed Criminaliter againſt the Spaniard to puniſh him, 


pate, dominum gnd Civiliter to have Reſtitution of his Veſſel: but if the 


"op mutarunt Veſſel is carried intre Præſidia & of that Prince, by whoſe 


ex Gemium ju- 


re. Grotius de. Subject the ſame was taken, there can be no procee- 


Jure belli ac ding Civiliter, and doubted if criminaliter; but the 
Pacis. c 9. 5. Hencb- Aan f muſt reſort into the Captor's or Pirate's 
, own Country, or where he carried the Ships, and there 


in B. R. Mar- proceec. 
ſh's Reports | 


110 f Lg. Hoſtes & Leg. Lutrones D. de Cap. Leg. poſilim, à Piratis eod, Tit. 


The Caption A Dutch-Ma», but naturalized by the Duke of Save, 
was in 1655. and living at Vila Franca, in his Dominions, procures a 
* N Commiſſion from the States of Holland, and coming to Le- 
5 670. 9 6 gborn, there rid with the Colours and Enſigns of the Duke 
which there Of Savoy; the Ship Diamond being then in Port, and having 
was an Appeal received her lading, was afterwards in her Voyage home 
11 ſurpriſed by that Caper, and brought into Villa Franca, 


of irt; but | 3 > 
abeing 3 there condemned and ſold to one Poleman; which 


of it. Ship afcerwards coming for England, the Plaintifls having 


Notice 


2 


rer 


eee  @- 


| Notice, made a ſeizure, and upon Tryal Adjudication Nor. Admir.in 


paſſed for the Plaintiffs, the original Proprietors: For 4. ſupraditt. 


tho' the Ship of War and the Captors were of Savoy, . 


and carried thither ; yet being taken by virtue of a Dutch 
Commiſſion by the Law Marine, ſhe muſt be carried infra * - 


Præſidia of that Prince or State by virtue of whoſe Com- 
miſſion ſhe was taken. Nor can ſuch carrying of the En- 
| ſigns or Colours of the Duke of Savey, who was then in 


amity with the Crown of England, or the Commander, 

though a ſubject of that Prince, make him a Pirate, or 

ſubject them or thoſe to whom they have transferr'd their 

intereſt of the Prize, any ways to be queſtioned for the 

ſame Criminaliter ; for that the original quoad as to the 

taking was lawful, * 2s one Enemy might take from another”, * Bulſtrod. 2. 
but Civilirer the ſame might be, for that the Captor ?t- fol. 28. 
had not entituled | himſelf to a firm poſſeſſion T. And 2 of Samuel 
therefore in all caſes where a Ship is taken by Letters of ; Gree de ju. 
Marque or Piracy *, if the ſame is not carried infra Preſidia re belli ac pacit, 


of that Prince or State by whoſe Subject the ſame was lib. 3. cap. 9. 


taken, the Owners are not diveſted of their Property, 3: 38-0: 18. 
but may reſeize whereſoever they meet with their ;, 3. ping 
Veſſels. | | low 2. part. 

XVI. If a Pirate attacks a Ship, and only takes away Weſtor's C. 
ſome of the Men, in order to the ſelling them for ſlaves, 


this is Piracy by the Law Marine; but if a Man takes C. 2. 1ft.1co, 


away a Villain or Ward, or any other Subject, and ſells 45.8.6. 32.5. 
them for ſlaves, yet this is no robbery. by the Common cus C. but 


Law. Black Mail 


T- 1 Hg ; of taking in 
Cumberland, Northumberland, and Weſtmorland was Felony 43. Elz. cap. 13. 


XVII. If a Bale or Pack of Merchandiſe be delivered to 
a Maſter to carry 3 to ſuch a Port. and he goes away 
with the whole Pack or Bale to another Port, and there 
ſells and diſpoſes of the ſame, * the ſame is no Felony. * f- Naute 
But if he opens the Bale or Pack, and take any thing our, _— = non 
animo furandi, the fame may amount to ſuch a Larceny, Zj1 10 4 
as he may be indicted in the Admiralty, though it amounts 13. 


not to a Piracy. Vet if ſuch a Maſter of Ship ſhall carry 13 Ed. 4. 9. 


the Lading to the Port appointed, and after retakes the Naure Coup. 


whole Pack or Bale back again, this may amount to a 84.17. (e 7. 
Piracy ; for he being in the nature ofa Common Carrier, ſ ect. recepit. 
| EE. : the 


4 


* and ſuch ſorts 
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Co.3-Int. the delivery had taken its effect, and the Privity of the 

307. 105 Balement is determined. | » 
44 F. 3. 14, XVIII, If a Pirate ſhall attack a Ship, and the Maſter 
2 7 5 12 04. for the Redemption ſhall give his Oath to pay a Sum 
de jaB. J. 2. f. certain; though there be no taking, yet is the ſame Pira- 
fi nauis d Pi. cy by the Law Marine; but by the common Law there 
ratis redempta muſt be an actual taking, though it be but to the value of 

i. a2 penny, as to a Robbery on the High- way. 
If a Ship ſhall ride at Anchor, and the Mariners ſhall 
part in their Ship- boat, and the reſt on the ſhore, and 
none ſhall be in the Ship; yet if a Pirate ſhall attack her 
and rob her, the ſame is Piracy. 

XIX. A Merchant procures Letters of Marque or Repriſe, 
and then delivers the Commiſſionto perſons toendeavour 
Trin. 7. Jac. in a ſatisfaction; if ſuch perſons commit Piracy, the Veſſel 
B. H. Neils 4- is forfeited without controverſie: But the Merchant is 
bridg. 530. no ways liable to make ſatisfaction; for though the Supe- 
Conſtit. Galliæ riour ſhall anſwer for the Actions of his Miniſters or Ser- 
rom. 3. it. 3» vants, yet that is introduced by the Civil Law ; but this 
1 SE queſtion muſt be dicided by the Law of Nations, by virtue 
Vide vir Fran- Of which ſuch Commiſſions are awarded or granted, the 
cis Moor's Re-which does exempt any Man to anſwer for the Damages 
ports Wal- of his Servants, unleſs he foreknew that they would com- 
tham ver. mit ſuch a Piracy or Spoliation, or any way have abetted 


14 E. 3. Cor. 0 
115. 


Vide the very and the civil Law let in to acquire ſatisfaction: And yet 
Letters of Re- in the Caſe of Sir Edmond Turner, and Mr. George Carew, 
418 — who having Letters of Reprizal againſt the Durch, Mr. 
Marque fol. Carew by Indorſement on the back- ſide of the Letters Pa- 
32. tents did nominate and appoint one Jyrence Byrne to exe- 
cute and perform all ſuch acts and things as by force of the 
Letters Patents he might lawfully do: Tyrence Byrne pro- 
vides Ship and Crew, and being at Sea takes a certain Ship 
belonging to Bruges called the Godelife, and there was 
Fill 30, 31. Tome probable cauſe of ſuſpicion, yet not enough to war- 
Car, 5. at Ser- rant a Condemnation: Whereupon the Owners having 
geants Inn. had ſentence of Reſtitution libell'd in the 4dmiralty againſt 
+ = Sir Edmond Turner, Mr. Carew and Byrne, for Damages; 
Vid. I. 1. c. 2. upon which a Sentence was given againſt the Defen- 
C 15+ dants, who Appealing, the delegates confirmed the firſt 
| Sentence. a 


XX. But 


or conſented to the ſame, which xight may be forfeited, 


a a ve} 2 


„% Ss. Is 


7 wo crUvU 


| amity with his own Sovereign) make reſtitution to the 


XX. But if a Ship ſhall be at Sea and in neceſſity, if ſhe . gun 
attacks another Ship, and takes out ſome Victuals, Ca- L 0 8 
bles, Ropes, Anchors or Sails, (eſpecially if that other ,,gp,,.c-44 
Ship may ſpare them) this is not Piracy; but then the it. D. de incen. 
Party muſt pay ready Money for ſuch things, or give a Leg. quemad- 


Note or Bill for the payment of the value, if on this , /*2. 


ſide the Straits of Morocco, within four Months, if be- 2 _ 6 * 

yond within twelve Months. 2 . cap./4. 
XXI. By the Law Marine, if Goods are taken by a Pi- Per Leg. Pom- 

rate, and afterwards the Pirate attacks another Ship, but 7 de acqu. 

in the Attempt is conquered, the Prize becomes abſolute - 

ly the Captor's, ſaving the account to be rendred to 

the Admiral. And it is accounted in Law a juſt Caption 

of whatſoever may be got or taken from ſuch Beaſts f 

prey, be the ſame in their own or in their Succeſſors Poſ- _ . 

ſeſſion. But then an account ought to be rendred to the #77 Leg. _ 

Admiral, who may (if they happen to be the Goods of l. wt 

the Fellow-ſubje& of the Captors, or of Nations in | 


Owner, the coſts and charges, and what other things in 
equity ſhall be decreed to the Captor, firſt conſidered 
and deduced.” | | „ 8 

XXII. By the Statute of 27 Edw. 3. cap. 13. if a Mer- 27 E. 3. 613+ 
chant loſe his Goods at Sea by Piracy, or Tempeſt (not 
being wrackt) and they afterwards come to Land; if he : 
can make proof they are his Goods, they ſhall be reſto- 


red to him in places Guilda#ie, by the King's Officers 


and fix Men of the Country; and in other places by 
the Lords there and their Officers, and ſix Men of the 
Country; If. a Pirate takes Goods upon the Sea, and ſell 
them, the Property is not thereby changed no more 
then if a Thief upon the Land ſteals them and ſells 
them. Godb. 193. Barber's Caſe, [ 5 
This Law hath a very near relation to that of the Ro- 
mans, called De Uſu-Captione or the Atinian Law; for 


Atinius Enacted, That the 'Plea of Preſcription or long 


poſſeſſion, ſhould not avail in things that had been ſtoln, 

but the Intereſt which the right Owners had ſhould re- Sigoning de 741; 
main perpetual ; the words of the Law are theſe, Quod re rom. I. 1. 
ſurreptum eſt, ejus rei æterna auctoritas eſſet, where by Au-c. 11. 
Goritas Is meant Jus Dominii. e 


E XXIII. vet 


* 
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Mich. 13 Jdc. 
ir Ri- 


char d Bingly's 
Caſe 1. Kolbs : 2 : 
Abridgment, and brings the Goods into England, and ſells them in a 


Jol. 530. 


Grotus de Ju- 
re belli ¶ pa- 


cis lib. 3. c. 


fed. 1 6. 
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XXIII. Yet by the Common Law of England, it has been 


held, That if a Man commit Piracy upon the Subjects of 
another Prince or Republick (though in League with us) 


Market Overt, the ſame ſhall bind, and the Owners are 
for ever concluded, and if they ſhould go about in the 
Admiralty to queſtion the Property, in order to Reſtitu- 
tion, they will be prohibited. Hob: 79. Ls 

In Trover for Goods of 400/. value, Motion was for 
a Tryal at Bar, the Goods being taken by a Spaniſh Ca- 
per, and brought into P/ymoath,and from thence Shipt a- 
way without Condemnation, becauſe tho? Br. Property 
38. ſays the Property is altered by the Enemy's poſſeſſion 
above 24. hours, which is good when they are brought 
into ſafe Port of an Enemies Country, yet the conſtant 
Opinion of the Crwilians and the Practice at Guildball in 
the Dutch War, is that if ſuch Goods be brought into a 


Neutral Port, or, as theſe were into a Friend's, the Proper- 


ty is not altered till Condemnation, and theſe Goods 
were taken from a French Man in League with us, which 


is ſtronger, and this being matter of Evidence, tho' the 


Defendant was only a Factor in England could not con- 
demn the Goods, but the condemnation was in Holland, 
whether they were Shipt; yet the Tryal at Barr 
was granted. 3. Keeble 397. Verdale con. Marten, Like 


_ Caſe Radley and Delbow againſt Epleffield & alſ. Laws of 


the Sea. 426. : | - 

Several Perſons were Owners of a Ship, which they 
ſent to the Indies to Merchandize,, upon the High Sea 
the Mariners and Reſidue commit Piracy. Upon the 


Return of this Ship to the River of Thames the Admiral 


ſeiz'd her, as Bona Pyratarum, the Merchants took the 
Sails and Tackle out of the Ship. The Admiral ſhall not 


have the Goods ſtoln from other Men, but the Owner 


ſhall have them. 1, Rol. Rep, 285. the Caſe of Hildebrand 


- and others, | 


XXIV. This offence was not puniſhable by the Common 
Law, as appears by the Preamble of the Stat. of 28 X.8. 


cap. 15. but the ſame was determined and judged by the 


Admiral, after the courſe of the Civil Law ; but by force 
of the ſaid Ad, the ſame is inquired of, heard, and de- 


S 


\ 


ter- 
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termined according to the courſe of the Common Lav; 
as if the offence had been committed on Land. 

Stat. 1 1. and 12. vo. 3. cap. 7. All Piracies, Felonies, 
and Robberies committed in or upon the Sea, or in any 


any of his Majeſties Iſlands, Plantations, Colonies, &c. 
appointed for that purpoſe by Commiſſion under the 
Great Seal of England, or Seal of the Admitalty direct- 
ed to ſuch Commiſſioners as his Majeſty ſhall think fit, 


3 thereupon to conſiſt of Perſons at the 
„ | 0 


And for want of 7, then any 3 of the Commiſſioners 
may call others as therein is mentioned. Wy 
The Perſons fo aſſembled may proceed according to 
the courſe of the Admiralty, and give Sentence of Death 
and award execution of the Offenders, who ſhall there- 


ds upon ſuffer Loſs of Lands, Goods and Chattels: 
8 The Regiſter of the Court, or if none be, the Preſi- 


dent to take Minutes of the Proceedings and tranſmit 
the ſame to the Admiralty Court in England. _ 

If any natural born Subjects or Denizens of England 

commit Firacy or any a@ of Hoſtility againſt any of his 


Authority from any Foreign Prince or State or Perſon 
whatſoever, ſuch . Offenders ſhall be adjudged Py- 
rates: et „„ . | 
If any Gommander or Maſter of a Ship, 4 Sea-man of 


the Mariner turn Pirate, or give up his Ship, &c. to Pi- 
ral rates, or combine to yield up, or run away with any 
an Ship, or lay violent Hands on his Commander, or en- 
10 


deavour to make a Revolt in the Ship, he ſhall be adjudg- 
ed a Pirate, and ſuffer accordingly. 

. All Perſons who after the 29th'of September 1700 
ſhall ſer forth any Pirate (or be aiding and aſſiſting to 


non any ſuch Pirate) committing Piracy on Land or Sea, 
1.8. or ſhall conceal ſuch Pirate, or ſhall receive any Veſſel 


ceſlaty to ſuch Piracy, and ſuffer as Principals, according 
to the State of 28 H 3. which is hereby declared to be in 
force when any Engliſh Ship ſhall have been —_—_ by 

| | | * Flight 


0 


who may commit ſuch Offenders and call a Court of 


Majeſty's Subjects at Sea under Colour of a Commiſſion or 


or Goods, Piratically taken, ſhall be adjudged Ac- 


— 
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Tryal of Pira- 


Haven, River; Creeks, or Place where the Admiral hath _ 
Juriſdiction, may be tryed at Sea, or upon the Land, in 


68 
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Fight againſt Pirates, and any of the Officers or Seamen 


killed or wounded, the Judge of the Admiralty or his 
Surrogate · in London, or the Major, or chief Officer in 


the Out- Ports, aſſiſted by 4 Subſtantial Merchants, may 


Pg 


by Proceſs out of the ſaid Court levy upon the Owners 
of ſuch Ships, &c. a Sum not exceeding 31. per Cent. of 
the Value of the Freight, Ship and Goods ſo defended, 
to be diſtributed among the Officers and Seamen of the 


ſaid Ships or Widows and Children of the lain. 


A Reward of xo/. for every Veſſel of 100 Tuns or 


under, and 151. for every Veſſel of a greater Burden 


ſhall be paid by the Captain, Commander or Maſter, to 
the firſt Diſcoveror of any combination for running a- 


way with,or deſtroying any ſuch Ship at the Port where 


the Wages are to be paid. 


The Commiſſioners aforeſaid ſhall after the 29th of 
September 1700 have the ſole power of trying the ſaid 
Crimes, and Offences within the Colonies and Plantati- 
ons in America govenned by Proprietors, or under Grants 
or Charters from the Crown, and may iſſue their War- 
rants for apprehending ſuch Pirates, &. and their Ac- 
ceſſaries in order to their being tryed there, or ſent into 
England. 5 5 | 

_ Commiſſions for Tryal of the ſaid Offences ſent to any 
Place within the Juriſdiction of the Cinque Ports, ſhall 


de directed to the Lord Warden of the Cinque Ports, or 


his Lieutenant, and ſuch Perſons as the Lord Chancellor 


ſhall appoint ; and the Tryal to be by the Inhabitants of 
the Cinque Ports. 


*. 


All Seamen, Officers and Sailors who ſhall deſert the 
Ships or Veſlels; wherein they are hired for a Voyage 
ſhall forfeit their Wages. p 8 

If any Maſter of a Merchant Ship or Veſſell ſhall af- 


ter the 29th September 1700 during his being abroad force 


Cole 3. inſtit. 
tit. Admir. 


any Man aſhoar, or wilfully leave him behind, or re- 
fuſe to bring all his Men home again, who are in a Con- 
dition to return, he ſhall ſuffer 3 Months Impriſon- 
ent. e . 

0 XXV. This Act does not alter the Offence, or make 
the Offence Felony, but leaves the offence as it was before 
this Act, viz, Felony only by the Civil Law, but gi- 
veth a mean of Tryal by the Common Law, and inflicteth 

| i - Pals 
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pains of Death, as if they had been attainted of any Fe- 
lony done upon the Land. The Indictment muſt men- 
tion the ſame to be done upon the high Sea. he 
XXVI. A Pardon of all Felonies does not extend to moore 755, 
this Offence, but the ſame ought eſpeczally to be named; But if the Par. 
and tho* there be a Forfeiture of Lands and Goods, yet _—_ attainted 
there is no corruption of Blood, nor can there be an Ac- e, 3 | 
ceſory of this Offence, tryed by virtue of this Sratute b 
but if there be an Acceſſory upon the Sea to a Piracy, Commiſſion- 
he muſt be tryed by the Civil Law. | ers, then there 
The Statute of 35 H. 8. cap. 2. taketh not away this Come mw 
Statute tor Treaſons done upon the Sea, nor is Clergy allow-forfeiture of 
able to the Party on the Statute 28 fl. 8. vide 14. Fac. in Lands; quod 
B. R. Moore 756. plac, 1044. 3- Inft, 112. nuota. Co Inſiit. 
XXVII. Though a Port be Locus publicus uti pars Oce- 359: vid. poſtea 
ani, yet it hath been reſolved more than once, that all 
Ports, not only the Town, but the Water is infra corpus 
Comitatus. ES. 

If a Pirate enters into a Port or Haven of this Kingdom, de and o- 
and a Merchant being at Anchor there, the Pirate aſlaults — 
him and robs him, this is not Piracy, becauſe the ſame is 8 ; 
not done ſaper altum Mare; but this is a down right Rob- of the Mer- 
bery at the common Law, for that the AQ is infra corpus chandize of 
Comitatus and was inquirable and puniſhable by the Com- one Mr. Mals, 


mon Law, before the Statute of 28 H. 6. cap. 15. * * o 


. : | : Ss they were in- 
dicted for it at the Common Law, and were found guilty of the ſame, Anno 22 
Car. 2. at the Old Baily. 


XXVIII. So if ſuch a Piracy or Robbery be made in a Sir Fran. Moore 
Creek or Port, in ſuch caſes it has been conceived, that 755, 1. Jac. 
Clergy is allowable upon the Statute of 28 H. 8. but if it Ap — 6 
be done ſuper altum Mare, there no Clergy is allowable ; was ſo ruled 
howbeit, if ſuch a Robbery be committed on great Rivers by the opinion 
within the Realm, which are lookt upon as common 1 _ ; 
High-ways, there perhaps Clergy may not be granted, ?“ 5 
and ſo jt pa "ud in the aforeſaid Caſe of Hye, who S8 
with a parcel of Men, came one Night in Boat in the judges, upon 
River of Thames, and under the Colour of Preſſ-Maſters, the viracy 
Boarded the Ship of one Captain Sie, and robd her, committed by 
and for which being taken and tryed at the Old. Baily, by On ee 
the greater opinion of the Judges there preſent, 22 Car. was atter- 

| SS | 2, wards execu- 
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ted Anno. 2. had Clergy denied him. By the Pardon of all Felo- 
wort” 19 nies, at the Common Law, or by the Statute-Law, Felony 
9 F. 4 2 ſuper altum Mare is not pardonable 3 for though the King 
may be pardon this Offence, yet being no Felony in the 
eye of the Law of this Realm, but only by the Civil 
Law, the Pardon of all Felonies generally extends not tq 
itz; for this is a ſpecial Offence, 'and ought eſpecially to 
be mentioned. = ;ỹx og 
9 E. 4. 28. ci- XXIX. A Man attainted by virtue of that Statute, for- 
ted in Coke's3. feits his Lands and Goods, yet there works no corruption 
Int, fol. 112. of Blood, by virtue of that Attainder; nor can there be 
any Acceſſory of Piracy by the Law of this Realm ; but 
if it falls out that there is an Acceſſory upon the Sea, 
| ſuch Acceſſory may be puniſhed by the Civil Law, before 
the Lord Admiral, but he cannot be puniſhed by virtue 
of this Act, becauſe it extends not to Acceſſories, nor 
makes the Offence Felony. . 1 
28 Fliz. But- XXX. If one ſteals Goods in one County, and brings 
ter's Caſe ci- them into another, the Party may be indicted in either 
ted 3. Init, County; but if one commits Piracy at Sea, and brings 
Jen 113. the Goods into a County in Exgland, yet he cannot be 
| indicted upon the Statute, for that the original taking 
was not Felony, whereof the Common Law took cogni- 
Zallce. | 
Marſh's Cafe XXXI. If a Man is taken on ſuſpicion of Piracy, and a 
13. Jac. in B. x. Bill is preferred againſt him, and the Fury find gnoramus; 
3d f. 27. if the Court of Admiralty will not diſcharge him, the 
Court of King's Bench will grant a Habeas Corpus, and if 
there be good Cauſe, diſcharge him or at leaſt take Bail 
for him: But if the Court ſuſpects that the Party is guilty, 
perhaps they may remand him; and therefore in all ca- 
ſes, where the Admiralty legally have an original, or a 
concurrent Juriſdiction, the Courts above will be well 
informed rs they will meddle. , 5 i 55 
% , Treſpaſs for breaking a Ship, and taking away the 
e Sails; the Defendant jultifec by warrant out of the Ad- 
cart of the Ad- Miralty, by which he entred the Ship and took away the 
mirally. Sails. Objection the breaking is not anſwered, per Curi- 
IT am its good enough, for the entry is a breaking in Law, 
as Clauſum fregit &c. And that he may carry away the 
Sails, becauſe this 1s the manner of their proceedings, 
and grounded upon Reaſon, becauſe the Ship _— be 
-q | 2 a i © bt. kept 
* | F. 
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mere 


* c . 


Offender, who is lookt upon queſi an Acceſlory to the 


out Commiſions under the Great Seal of England, to enquire fen 


kept ſafe, if the Sails be not carried away. Creamer a- 
gainſt Tokely Latch, 188. | 5 

Suit in the Admiralty the Defendant pleaded the Sta- Statute of Li- 
tute of Limitation, if that Court deny the Plea, Pro- mitation plea- 
hibition will be granted, or if they do receive the Plea, there, 
but will not give Sentence accordingly, Prohibition will 
go. Hardres 502. Berkly and Morris. 8 

If a Man be in cuſtody for Piracy, if any aids or aſſiſts 
him in his Eſcape, though that matter is an Offence at 
Land, yet the Admiraliy having Juriſdiction to puniſh the Telverion 134. 


rincipal. may have likewiſe power to puniſh ſuc 135. Scading's 
principal, may have likewiſe po puniſh ſu h an en 


7 8 ver ſus H, . 
Piracy; but to reſcue a Priſoner from an Officer of * COR of 


theirs, they may examine the cauſe, but they cannot pro- 171, 340. 
ceed criminally againſt the Offender. FE 
XXXII. Anciently when any Merchants were robbed $o EM. 3. pir. 


at Sea, or ſpoiled of their Goods, the King uſually iſſued ? = 2 


= 0 5 d. 
of ſuch depredations and robberies, and to puniſh the par- 1 


ties; and for frauds in Contracts, to give Damages to the ſuper mare de- 
Parties, and proceed therein ſecundum Legem & conſuetu- In ædatis. 
dinem Angliæ, ſecundum Legem Mercatoriam, & Legem Ma- Fal keen. 
Ws . a ; 24. Dorſ. the 
ritimam ; all three Laws included in the Commiſſions. Caſe of Will. 
| 8 8 | g de Dunſtaple, 
a Citizen of Winton, Pat. 32 E. 1. m. 4. Dorſ. pro Willielmo Perin & Domengo Ferez 


Mercatoribas. 


XXXIII. The Courts of Weſtminſter have a Sovereign Paſch.13. Fac. 
power to inquire after the Liberty of every Man, and that 77 F. & Rin 
he ſhould not be deprived of the ſame without juſt cauſe; — = 
and therefore as in other Capital cauſes, ſo likewiſe in fol. 27. 1985 
this they may ſend their Habeas Corpus to remove the Bo- 
dy of any committed upon ſuch an account, and if they 
ſee a juſt cauſe, they may either bail, or diſcharge, or 
remand, as the matter ſhall ſeem juſt before them. 

And altho' the Statute of 28 H. 8. c. 15. does not alter 
the offence, or make the offence Felony, but leaveth the 
offence as it was before that Statute. (viz.) Felony only . Infliz 
by the civil Law, and gives a mean of Trial by the Com. fl. _ 5h 
mon Law, and infflicteth ſuch pains of death as if they had *seg. Admir. 
been attainted of any Felony ; yet it was reſolved * by Feb. 18. 1680. 
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all the Judges, and the reſt of the Commiſſioners then Caſe of Comp- 
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preſent, that his Majeſty having granted Letters of Re: 
prizal to Sir Edmond Turner and George Carew, againſt 
the Subjects of the State: General of the United Provinces, 
and that afterwards that Grant was called in by Procla- 


mation, then mortified in the Treaty of Breda, and af- 
terwards ſuperſeded under the Great Seal: That Carew 


(without Turner) having deputed ſeveral to put in Ex- 
ecution the ſaid Commiſſion, who accordingly did; and | 


being indicted for Piracy, the ſame was not a Felonious 


and a Piratical Spoliation in them, but a Caption in 
order to an Adjudication; and tho'. the Authority 
was deficient , yet not being done by the Captain and 
his Mariners, animo depredandi, they were acquitted. 
The Method to be obſerved by/ her Majeſties Men of 
War, and Privateers in examining and ſecuring Priſoners 
taken on board Privateers and Pirates, &c. by an order 


in Council of his late Majeſtie Wil. III. Feb. the zd. 


1694. 
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b 1 he Right of the Fla as to the acknowledge- 5 
* ing the Dominion of the Byitiſh Seas, = 


I. Conſiderations general as in re. of Haſtings declaring that Cu- * 
ference to the ſame. 1 tomary obeiſance. 8 
[ II. Whether Princes may have an | IX. Confiderations bad on ſome Trea- 
| excluſive Property in the Ses. ties, in reference to aſſerting the 
III. That ſuch an excluſrue Domi-| Duty of the Flag, a 

nion may be, and proved. X. Of the extent how far that duty 
f IV. Of the Sea, whether capable of | # required and payable. 
$ Diviſion as the Land. XI. Of the duty 5 the Flag, not 4 
r V. Conſiderations general 4c in re- bare Honorary ſalute, but a Right, 
| ference to+ Maritime Cities touch-| XII. of the importance and value 
e the 


ing Sea- Dominion. 
inſtability, whether capable of ſub- 

: je 75 i on. , : l 
VII. Of the Dominion of the Bri- 
tiſh Sea aſſerted long before, and 
ever ſince the Conqueſt of thus Iſte 
- bythe Romans. Go 
VIII. The Duty of the Flag, but 2 
_ conſecutive Acknowledgement of 


VI. Of the sea, by reaſon of its| 


that Right, and of the Ordinance | 


of the ſame as well in Nations 
Foreign, as in England. 

XIII. Of the effects of ſuch a Right 
and Sovereignty, Of the extent 
of this Dominion by the Laws of 
England. 


XIV. Of the Duty of the Flag not 


regarded as Ctuiliry, but com- 
manded as 4 Duty. 

XV. Of the importance of that ac- 
knowledgement. | 


I. A Fterthe Writings of the Ilaſtrious Selden, certain 
ly it's impoſſible to find any Prince or Republick, 

or ſingle Perſon indued with Reaſon or Senſe, that doubrs 
the Dominion of the Britiſh Sea, to be entirely ſubject to 
that Imperial Diadem, or the duty or right of the Flag, 
which indeed is but a conſecutive Acknowledgement of 
that ancient Superiority : Yet there have not been want- 
ing ſome, who though they have not queſtioned the for- 
mer, have highly diſputed the latter. | WE, 
But there are ſome fatal Peripds amongſt our Northern 
Regions, when the Inhabitants do become ſo brutal and 
prejudicate, that no obligation of Reaſon, Prudence, 
Conſcience, or Religion can prevail over their Paſſions, 
eſpecially if they become the devoted Mercenaries of an 
implacable Faction f, in oppoſition to all that can be * +raveſign. 
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led either juſt or honourable; we need not rip up the 
Carriage of that late inſolent Son of a Tallow-Chandler, 
whoſe Deportments made him no lefs infupportable ar 
home, than he was amongſt Foreign Princes; the teſtimo- 
nies of his greateſt Parts and abilities being no other than 


Monuments of his Malice and hatred to this Nation, and 


Records of his own folly. But Princes are not to be 
wrangled out of their ancient Right and Regalities by the 
ſubtil Arguments of Wit and Sepbiſtry ; nor are they to be 
ſupplanted or overthrown by Malice or Arms, ſo long 


as God and good Men will aſſiſt, in which his Sacred Ma- 


jeſty did not want, when he aſſerted his Right with the 
Blood and Lives of ſo many Thouſands that fell in the 
diſpute. | rt: 
II. That Princes may have an excluſive property in the So- 
wereignty of the ſeveral parts of the Sea, and in the paſſage, 
Fiſhing and Shores, is ſo evidently true by way of fact, as no 
man that is not ſo deſperately impudent can deny it: the 
Conſiderations of the general practice in all Maritime 
Countries, the neceſſity of Order in mutual Commerce, and 
the Safety of mens perſons, goods, and lives hath taught 
even the moſt Barbarous Nations to know by the Light of 
bumane Reaſon, that Laws are as equally neceſſary for the 
Government and Preſervation of the Sea, as thoſe that 
negotiate and trade on the firm Land ; and that to make 
Laws and to give them the Life of Execution, muſt of ne. 
ceſſity require a Supream Authority; for to leave every part 
of the Sea and Shores to an Arbritrary and promiſcuous Uſe, 
without a correcting and ſecuring Power in caſe of 
wrong or danger, is to make Men in the like Condition 
with the Fiſhes, where the greater devour and ſwallow 
the leſs, t N - 1, LR 
III. And though the Sea is as the Hiph-way, and com- 


mon to all; yet it is as other High- ways by Land or great 
Bee that plea Rivers are, which though Common and Free, are not to be 
of Chiozzols uſurped by private Perſons to their own entire Service, but 


r the Venc- remain to the uſe of every one: Not that their Freedom 


tianSovereign- 
ty of the 4. 


is ſuch, as that they ſhou d be without Protection or Govern- 


driatick Sea, at ment of ſome Prince or Republick, but rather not exclude 


the end of the ſame; for the true Enſign of Liberty and Freedom 
Mr. Seiden. is Protection from thoſe that maintain it in liberty, 


IV. And 


r ß 5. ned 


Ot (c ede mﬀoHOT 


2 


- % 
ctr 4 


- Pe the Flag. 75 
IV. And as the Sea is capable of Protection and Go- | 
vernment, ſo is the ſame no leſs than the Land ſubject to 

be divided amongſt Men, and appropriated to Cities and 
Potentates, which long ſince was ordained of God as a 

thing moſt natural: whence it was that Arifotle ſaid, - 

That unto Moritime Cities the Sea is the Territory, becauſe 

from thence they take their ſuſtenance and defence; a thing 

which cannot be, unleſs part of it might be appropriated in 

the like manner as the Land is, which is divided betwixt 

Cities and Governments, not by equal Parts, or accord- | 


ing to their Greatneſs, but according as they are able 
to rule, govern, and defend them: Berne is not the greateſt / 


City of Switzerland; yet ſhe hath as large a Territory 
as all the reſt of the Twelve Cantons put together: The 
Cities of Noremberg and Genoa are very rich and great, 
yet their Territories hardly exceed their, Walls : and 
Venice the miſtreſs and Queen of the Mediterranean, was 
known for many Years to be without any manner of 
Poſſeſſion on the firm Land. N 

V. Again on the Sea, certain Cities of great force 
have poſſeſſed large quantities thereof; others of little A ſubſtance 
force have been contented with the next Waters. 2 — 

Neither are there wanting Examples of ſuch, as not- — * 
withſtanding they are Maritime, yet having fertile Lands Towns, at the 
lying on the back of them, have been contented rherewirh "*nerians afſer- 


7 


without ever attempting to gain any Sea- Dominion; others ting of the So. 


who being awed by their more mighty Neighbours, have — 


been conſtrained to forbear any ſuch attempt; for which Inner res com- 
two cauſes a City or Republick, though it be Maritime, munes, uti ipſe 
yet it may remain without any poſſeſſion of the Sea. God 2 Uh 
hath inſtituted Principalitzes for the maintenance of Juſtice ;1;9 yews 7 & 
to the Benefit of Mankind; which is neceſſary to be ex- mari piſcari, 
ecuted as well by Sea as by Land : S. Paul ſaith, that for aut navigare 
this cauſe there were due to Princes, Cuſtoms and Contri- Poem 7 4 — 
butions. F | bentem compee 
7 | tit actio injuri- 
arum, 1, 10. fi qus in mare, I. injurigrum, ſect. ult. de injuriñ. Sin littora quoque com- 
munia ſunt I, 2. re divirſs Nuia ace eſſorium ſunt maris, & acceſſorium ſequitur naturam 
Principalis, I. 2. de peculio. Iegat. c. acceſſorium de "he jur. in 6. Ad littus mars ighur 
accedere quivis pote ſt, non piſcandi tantum gratia, ſed etiam ædificandi & occupandi cau- 


Ja. quod in litt. de acquir rer. Dom. J. in lite. ff. ne quid in loc. pub. Fo Aygelius . C. de 
repub, Hanſiat. par. 6. fol. 85. Edit. Francof. an. Dom. 1641. But theſe arguments 
were eaſily anſwered by the Venetian Lawyers; Ce mad modum communio littorum re- 
5 bs C3344 > en 2 8 HOT. He „ wes 2 a6 N . Frin- 
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Fgringitur ad populum, à quo occupata ſunt, lib. 3. ſect. littora; D. de quid in loc. pub. Ita 
etiam communio maris: adeo ut per mare à nemine' occupatum navigatio fit omnino libera: 
per mare autem occapatum ab aliquo Principe ii liberam babeant navigationem qui ſunt illi 
Principi ſubjecti; alii verò eatenus, quatenus idem Princeps permittit. Julius Pacius de 
Dom. mars Adriatici. | ee ud | ; 


It would be a great abſurdity to praiſe the well Govern- 
ment and defence of the Land, and to condemn that of 
the Sea; nor doth it follow, becauſe of the vaſtneſs of the 
Sea, that it is not poſſible to be governed and protected: 
but that proceeds from a defect in Mankind; for Deſarts, 
though part of Kingdoms, are impoſſible to be governed 
and protected, witneſs the many Deſarts in Africk, and 
the immenſe vaſtities of the New World, . 
VI. As it is a gift of God, that a Land by theLaws and 

| Publick Power be ruled, protected, and governed: ſo the 
+ Grotiwmare fame happens to the Sea; and thoſe are deceived by a 
liberum. Com- groſs equi vocation, who averr that the Land, by reaſon of 
mumio parit diſ its ſtability, ought to be ſubjected, but not the Sea, for 
—_— Nes being an unconſtant Element, no more than Air; foraſ- 
fiderur, ww much as they intend by the Sea and the Air all the parts 
naturali negli- of the fluid Elements, it is a moſt certain thing, that they 
gitur: Habet cannot be brought under Subjection and Government, be- 
communis *= cauſe whilſt a Man ſerves himſelf with any one part of 
zum Yifficure. them, the other eſcapes out of his power 3 but this chan- 
tem, Leg. pater. eth alſo to Rivers, which cannot be detained : but when 
S dulciſime. one is ſaid to rule over a Sea or River, it is underſtood not 
Leg. a. of the Element, but of the Site where they are placed : the 
i Water of the Adriatick and Britiſh Seas continually runs 
out thereof, and yet is the fame Sea, as the Tyber, Poe, 
Rhyne, Thames, or Severn, are the ſame River, they were 
a Thouſand Years ſince; and this is that that is ſubje& 

to Princes by way of Protection and Government. 

Again, it would ſeem ridiculous if any Man would aſ- 
ſert that the Sea ought to be left without Protection, ſo 

that any one might do therein well or ill, robbing, ſpoil- 
; ling, and making it unnavigable, or whatſoever ſhould 
| ſeem fitting in their Eyes ; from all which it is apparent, 
that the Sea ought to be governed by thoſe to whom it moſt 
properly appertains by the Divine Diſpoſition. 


7 veel ; VII. When * Julius Ceſar firſt undertook the Invaſion 
ere CAU 3 0 . 1 1 1 
e .of this Je, he ſummoned the neighbouring Gauls to in- 


enim remere form him of the Shores, Ports, Havens, and other things 
: * a ; convenient 


— 
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convenient that might accelerate his intended Congueſt, * 6 


but from them nothing could be had, they anſwering, All res adit ad ilos 


commerce and Traffick, and viſiting their Ports, was inter- duiſquam, neque 


dicted to all Nations before licence had; nor could any but “ ih quid- 


Merchants viſit the ſame, and then had they places + 4 Prater b. 


W . g ram mM iti 
aſſigned them whither they ſhould come; nor was this arque bs Regt 


Dominion that the Britains then uſed, commanded with- ones gue ſunt 
out a Naval Force; the fight of which when Ceſar ſaw, co Galliom | 


he preferred them before thoſe of the Romans: For upon n0tum eſt. Com. 


that occaſion it was that Cæſar, having ſeen thoſe Auxili- 3 —4 
ary Squadrons, which the Britains ſent the Gauls in their +Gauls Town 


Expeditions againſt the Romans, took occaſion to find near Yarmouth 
being then, as 


out that Warlike People, whoſe bare Auxiliary Aid ſhook 
the Flower of the Roman Squadrons. 


15 conceived, 
one of the 


12 5 — 1: 
ces of Mart or Commerce for the Gauls. Quod omnibus fere Galli boſtibus noſtris inde 


ſubminiſtrata auxilia imelligebat. 


And when the Romans became Conquerors of this Iſe, 
the ſame Right or Dominion was during all their time, ſup- 
ported and maintained when they ſailed round their new 
atchieved Conqueſts in the time of Domitian, Agricola, 7,cirin vita 
giving terror to all the neighbouring Nations. Agpricol. © 
But when that Mighty Empire became ſubject to Fate, 
and this Nation by the continual ſupply of Men, which 


went out of the Kingdom to fill up the Contingences of 


the Roman Legions, became at laſt ſo enfeebled as to ren- 
der us a Prey to the Saxons; which Empire having ſettled 


peace with their Daniſh Neigbours and quieted their 


own home-bred Quarrels; and having reduced the ſeve- — 

ral petty Kingdoms of their Heptareby under one Diadem, 

they forgot not to aſſume their ancient Right and Dominion 
of the Seas; as did the moſt Noble Edgar f, who kept noF 4ltitonantis 
leſs a Number than 400 Sail of Ships to vindicate and aſcer- 2 e 
tain his Dominion, giving Protection to the peaceable, and ger ge on 
puniſhment to the offenders: nor did his Succeſſors Etbel- Ego — 20ws, 
dred, Canutus, Edmond, and others that followed of the 4nglorum Baſi- 
Daniſh Race, any ways wave, relinquiſh or loſe that Roy- Leu, omnium- 
alty, but obſequiouſly maintained the ſame down to the fan Sc 
Conquerour, and from him ſince for ſome upwards of 1200 que Brizan- 
years in a quiet and peaceable Poſleſſion, niam citcumja- 


To 


K 


\ 


W. 
cent, cundlarumque Nationumqiie infra eum includuntur, Imperator & Dominus; Ex 
Chart. fundam. Eecleſ. Vigor. Sir John Burroughs fol. 21. Idem quoque Edgaruy 
400. Naves congregavit, ex quibus omni anno — Feſtum Paſchale 100. Naves. ad 
| guamliber Anglie partein ſtatuit ö fic eſtate Inſulam circumnavigavit z hyenie vers judicia 


in Provincia exercuit. Ex Ranulph: Ceſtrenſ. fol. 22. F. B. 


To mention the ancient Commiſſions, and Exerciſe of 
this Sovereign Power, Safe- condulis, Writs of Seixure, Ar- 
reſts, Records of Grants, and Licences to paſs through the 

+ 80 fully pro- Sea and to fiſh, Parliament Rolls and the like, + would 
ved by Nr. make a Volume; in a word, if Right of Preſcription, ſuc- 
Sclden, that it on of Inheritance; continual Claim, matter of Fact, conſent 
would be im- Gr | = ; 2% Em e 

tinentin of Hiſtory and Confeſſions, even from the Months and Pens 
this Tract to Of adverſaries, be of any moment to the aſſerting of a 
rehearſe the Title, his Sacred Majeſty may be preſumed to have as 
authorities he good a Title to that, as the moſt abſolute Monarch this 


_ vouches. 


Vide Fac. of: day on Earth, hath to whatever he can claim or does en- 
ſer. Armach. JOY» © > vg 
Epiſ. Hiberniæ Sylloge p. 121, 163. : 


VIII. Now the Duty of the Flag is no more but a con- 
ſecutive acknowledgement that the Right and Dominion of 
the Britiſh Seas, (not as a bare Honorary Salute or Cere- 
mony, but as an abſolute Sign of the Right and Sovereignty 
of thoſe Seas where they are obliged to ſtrike Sail) are in 
him to whoſe Flag they veil, and pay that duty to; and 
in ſubſtance is no more but that the King grants a gene- 
ral Licence for Ships to paſs through his Seas, that are 
his Friends, paying that obeyſance and duty, like thoſe 
ſervices when Lords grant out Eſtates, reſerving a Roſe 
or Pepper Corn, the value of which is not. regarded, but 
the remembrance and Acknowledging their Benefa&#or's 
Right and Dominion. 1 F 

To be paid by The Duty of the Flag or Salutation, is ts be paid not 
Natives as only by Forreigners, but alſo of natural born Subjects, 
_ as kor. and ſuch who tefuſe to pay the ſame, may be brought to 

8 Flag to anſwer that Contempt. . 

That this hath been an Ancient Cuſtom, always wait- 
ing on that Sovereignty; appears by that memorable Re- 
cord upwards of 400 years ſince made; where it is de- 
| clared by King Fobn what the Ancient Cuſtom was, in 
nter Leg. Ma- theſe Words; That if a Lieutenant in anß AMopage, be⸗ 
ris ſub fine ing oꝛdained by Common Council ot the Ninzdom, * * 
* 
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tounter upon the Wes any Ships oz Ueſſels, laden oz #1 regri f- 
unladen, that will not ffrike and veil their Bonnets at 2* Jobannis 


the Commandment ofthe Lieutenant of the Ring, but will 


ficht againft them of the Flt, that if they can be taken, led, Le Ordi- 


nance al Ha- 


they be reputed as Enemies, and their Ships, Uefſels, tings. 


andGoods taken and fozfeited as the Goods of Enemies, 
altho the Paſtfers o2 Poſſeſſo2s of the ſame would come 
afterwards, aud alledge, that they are the Ships, Ueſ- 


ſels, and Gods of thoſe that are Friends to our Lo2d 


the Ring, and that the common People in the ſame be 


chaſtiſed by Ampziſonment of their Bodies foz their Re- 


bellion, by diſcretion, 5 

Thus this Immemorial Cuſt om was by that prudent Prince 
affirmed, the which hath been always before, and ever 
ſince (without interruption by all Nations) conſtantly paid 
to the Ships of War, bearing the Royal Standard, and other 
of his Majeſty's Ships, wearing his Colours and Enſigns of 


| 
Service; he knowing that undoubted Maxim of State, Tenn Leſſius de 


That Kingdoms are preſerved by reputation, which is as well 
their frongeſt ſupport in Peace, as their chiefeſt ſafety in time 
of Var; when once they grow deſpiſed, they are either ſubject 
to Foreign Invaſions, or Domeſtick Troubles, the which (if 


poſſible) that Prince would have prevented, but he lived 


when thoſe Celeſtial Bodies, which govern the actions of 
Princes, ſeemed to frown on the moſt Virtuous and Wiſe. 
IX. And as there is no Nation in the World more ten- 
der and jealous of their Honour than the Exgliſh; ſo none 
more impatiently tolerate the diminution thereof. Hence 
it was that in all Treaties, before any thing was aſcer- 
tained, the Dominion of the Seas, and ſtriking the Top-ſail 
was always firſt provided for. | | | 
In the Year 1653. after the Dutch had meaſured the 


length of their Swords with thoſe of this Nation, and 
being ſenſible of the odds, had by their four Am- 
baſſadours moſt humbly beſought Peace, this very Duty 


of wy Flag was demanded by the 15th. Article, in theſe 
words : | 


That the Ships and Ueſſels of the ſaid United P20- 


vinces, as well Pen of Mar as others, be they in ſingle 


ſail 


* 


juſtis jur. 
J. 2. c, 2. dul. 19. 


Note, That 


| 2 
Ships, 92 in Fleets, meeting at Sea with any of the Ships che firſt that 
of this State of England, o2 in their ſervice, and wearing ever inſerted 
the Flag, ſhall ſtrike the Flag, and lower their Top⸗auy ſuch Ar. 
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n Mn 
ticle into any ſail, unfil they paled by; and Hall likewiſe ſubmit 
Treaty: Our themſelves to be viſited if thereto required, and perkoꝛm 
Right and all other reſpeas due fo the ſaid Commonwealth of Eng- 

e land, to whom the Dominion and Sovereignty of the 
never been | OT 3 boo Bb re he pe 7-1 f hs 8 
diſputed before; but by an immemorial preſcription and poſſeſſion tranſmitted to us, 
and ſuppoſed as unqueſtionable by all Princes. Novem. 194 1653. 5 


This was ſo peremptorily demanded, that without the 
ſolemn acknowledgement of the Sovereighty over the Britiſh 
Seas, there was no Peace to be had; that as tothe acknow- 
ledging of the Sovereignty and the Flag, they were willing 
to continue the Ancient Cuſtom, but that of Viſiting was 
ſomewhat — 2 _ 0 _ Lg was by the 
„ Uſurper waved, for reaſons ſtanding with his private In- 
Fry Ph 5 tereſt ; but the firſt was (with the addition of theſe words 
| | in ſuch manner as the ſame hath been fozmerlp ob⸗ 
ſerved in any times whatſoever) made abſolute by the 
13th Article between Him and that Republick, in theſe 
words: Item quod Naves & Navigia dictarum Fæderatarum 
Provinciarum, tam bellica & ad Hoſtium vim propulſan- 
dam inſtructa, quam alia, que alicui e Navibus bellicis hujus 
Reipublicæ in maribus Britannien obviam dederint, vexillum 
ſuum e mali vertice detrabent, & ſupremum velum demittent, 
eo modo, quo ulli retro temporibus, ſub quocunque anteriori 
. regimine unquam obſer vatum fuit, and from thence it was 
Sept. 14. 1662. tranſcribed into the roth Article at Whitehall, and after- 
wards into the 19th Article at Breda, and from thence in- 
to the 6th Article made laſt at Neſtminſter and that Clauſe 
of ſearching of each others Ships made reciprocate, by 
Dec. 18. 1674. the 5th Article made in the Marine Treaty at London; but 
S. V. that extends not to Ships of War, but only to the Ships 
of Subjects. EY „ 8 
X. By the Britiſh Seas in the Article about the Flag 
are meant the four Seas, and not the channel only; for in 
the 16th Article they did expreſs what was meant by the 
* But now by Britiſh Seas *. | ERy 
thelaſt Treaty That the Jnhabitants and Subjects of the United Pꝛo⸗ 
at /eſimin.the yinces may with their Ships and Ueſſels furniſhed as Per⸗ 
ACertained Chant Pen, freely uſe their Navigation, ſail, paſs and re- 
from Cape Fi- paſs in the Seas of Great Britain and Ireland, and the or 
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though the ſaid Deas, to and from the Countries and 
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within the fame, commonly called the Britiſh Seas, with⸗ viſterre to the 


dut any wong 02 injury to be offered them by the Ships 1 


o2 People of this Commonwealth; but on the confrary Van Staten in 
ſhall be treated with all love and friendly offices, and may Nor: g: Feb. 
likewiſe with their Pen of War— not exceeding ſuch a 9: 157-- 


number as ſhall be agreed upon—ſail, paſs and repaſs wg 


x ; Nov. 15 16-58 
Pozts beyond them; but in caſe the ſaid States General 


| thall have occaſion fo paſs thzough the ſaid Seas with a  * 


greater number of Pen of Mar, they ſhall give thre 
Months notice of their intention to the Commonwealth, 
and obtain their conſent fo2 the paſſing of ſuch a Fleet, 
fo2 pꝛeventing of jtalouſte and misunderſtanding betwixt 
the States by means thereof, | 4 | 

The firſt part of this Article doth plainly ſet out the 
extent of the Britiſh Seas, and that it is not the bare Cha- 
nel alone that comprehends the ſame, but the four Seas : 
and the ſame is further explained in the Great Caſe of 
Conſtable's, & where the Dominion of the Queen (before the Eil 29. Elix 
union) as to the Seas, did extend mid-way between Eng- B. * _ 
land and Spain, but entirely between England and France 1 
the French never had any right or claim to the Britiſh Cafe Leonard 
Seas: 2 in 55 Wars between Edward the Firſt _ 3. part. 72. 
Philip the Fair, (all commerce on both ſides being agree 
to be that to all Merchants whatſoever ow ou Seldey de en 


2 s Maris I. 2. c. 
be induciæ, which were called ſafferantia Guerre, and 14. 27. 28. 


Judges on both ſides were appointed to take cognizance 


of all things done againſt theſe Zzuces, and ſhould exer- 

ciſe Judicium ſecundum Legem Marconi & formam ſuf Rolls Abridg, 

ferantie) it was contained in the firſt proviſion of that 2. part. 174. 

League, that they ſhould defend each others Rights a- 

gainſt all others; this afterwards occaſioned the intro- 

ducing that Judgment in the ſame King's time, (before 

thoſe Judges, choſen by both the ſaid Princes by the Coke 4. Inſtit. 

Proctors of the Prelates, Nobility, and High Admiral of 142. 

England, and all the Cities, Towns, and ſubjects of Eng- 

land, & c. unto which were joined the ſuffrages of the 

moſt Maritime Nations, as Genoa, Catalonia, Syain, Al- 

main, Zealand, Holland, Friezeland, Denmark and Norway, 

and divers other Subjects of the Roman Empire) againſt 

Reg iner Grimbald, then Admiral of France, for that there 

being Wars between Philip King of France and Guy Earl 
F | | of 


— 


* 


— 


of Flanders, he had taken Merchants upon thoſe Seas, in 
their Voyage to Flanders, and deſpoiled them of their 
Goods; whereas the Kings of England and their Prede- 


82 


cCeſſors (as they all jointly do declare and affirm). without 


all controverſie beyond the memory of Man have had 
the Supreme Government of the Engliſh Seas, and the Iſlands 
thereof. | . | 


 Preſcribendo ſcilicet Leges, Statuta atq; interdicta armo- 
rum, na viumque al. ac Mercatoriis armamentis inſtructa- 
rum, cauſationes exigendo, tutelam prabendo, ubicunque opus | 


eſſet, atque alia conſtituendo quæcunque fuerint neceſſaria ad 


An univerſal pacem, jus & eguitatem conſer vandam inter omnimodas rates 
conſent of all tam externas quam in Imperio Anglicano comprehenſas qua per 


Nations. ad tranſierint; ſupremam iiſdem item fuiſſe atque eſſe tute- 


lam; merum mixtum Imperium in juredicendo ſecundum dit 
. Leges, Statuta, præſcripta & interdicta, aliiſque in rebus quæ 
- ad ſummum Imperium attinent in locis adjudicatis. 
| Which memorable Record apparently ſhews, that 
4. Inſtit. 142. the Kings of England have had iftud regimen & dominium 
geladen cap. 27. excluſive of the King of France bordering upon the ſame 
Mare clanſun. Seas, and of all other Kings and Princes whatſoever : and 
Sir Fokn Bur- it Was there adjudged that Grimbald's Patent was an uſur- 
roughs fol, 42, pation on the King of Englands Dominion, and he ad. 
judged to make ſatisfaction, or if he proved unable, then 
the King his Maſter ſhould, and that after ſatisfaction he 
be rendred to puniſhment. - 
And as to the ſecond part of the Articles of giving no- 
| tice, it was but an Act of common Prudence; their late 
unexpected Viſit, which they then gave, put the Eng! 
to ſome ſurpriſe; but they facing the Batavians, ſoon 
made them know that they were as capable of beating 
them home, as they were then daring in coming out, and 
were not to be braved out of a Dominion and Right, 
which their Anceſtors had with ſo much Glory acquired 
; ET |; . | = | 
Anno 1635. Kl. By the Article of the Offenſive and Defenſive 
League between France and the United Provinces, it was 


Leo ab Aitzgmaagreed, That if at any time the Dutch Fleet (— which | 


Hiſt, Tratt. pa- were to ſcour the French Coaſts in the Mediterranean from 
1 beg , Pirates) ſhould at any time meet the French, the Admiral 
LE. 4 "Sy of the Dutch was to ſtrike his Flag and lower his Top-ſail at 
guarto 1654+ his firſt approach to the French Heer, and to ſalute _ 

Ad- 
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Admiral of Fance with Guns, who was to return the ſaid 
Salute by Guns alſo, as was uſual when the Dutch and Eng- 
liſh Fleet did meet. | | 

Only in this the Right of the Flag of England differs 


failure on the part of the Dutch, of paying that reſpect to 
the French, the ſame would have amounted to no more 
but a breach of the League: but the not ſtriking to theKing 
7 of England's Hag, is open Rebellion; and the Article does ſo 
1 a fignifie, for it is there mentioned as a Right and Sowereign- 

| ty, not a bare Dominion only, like that of Feruſalem to the 
King of Spain. Tis very true, the refuſing of it is an abſolute 
annulling of the Treaty ; for though in the League with 
England it is mentioned, yet there is nothing of any con- 


a ceſſion granted by the ſame, but only recognized there 
as a Fundamental of the Crown and Dignity of the Kings 
a of England; nor was the ſame ever ſo much as mentioned 
Ws in any former Treaty before O. P's, time, as we have al- 
5 ready mentioned, but it was always a Clauſe in the In- 


. ſtructions of the Admiral and the Commanders under him, 
That in caſe they met with any Ships whatſoever on the 
Britiſh Seas that refuſed to ſtrike Sail at the Command of 
the King's Admiral or his Lieutenants, that then they ſhould 
repute them as Enemies (without expecting any declared 
War) and deſtroy them and their Ships, or otherwiſe 
ſeize and confiſcate. their Ships and Goods; and theſe In- 
ſtructions amongſt others continue to this day. The 
like are given by the Venetians to their Captains in re- 
ference to the Adriatick Sea, and by ſeveral other Prin- 
ces. ; 


paid to our Anceſtors is of ſuch advantage to the con- 


print new Reverence in Foreigners that render it, and adds 
new Courage to thoſe of our Seamen that exact it: and 
ſince we know how much it imports a State that it be 
reverenced abroad, and that Repute is the principal Support 
of any Government, it equally influenceth the Subjects at 


om | Drs f 

„Home and Foreign Allies abroad. And as there is no Na- 

at don in the World more tender of their Honour than the 
Engliſh, ſo none more impatiently tolerate the diminu- 


tion thereof. With what reſentments would not only the 
. — F 3 | more 


from that claimed by the French ; for if there had been a 


XII. The Duty of the Hag that hath been ſo conſtantly 


tinuing the Renown of this Nation, that it ſerveth to im- 
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more Generous and Noble, but even the Popular and vulgar 
Seamen deteſt this or any ſucceeding Age, ſhould they re- 
mit or loſe that Regality, thoſe Acknowledgments which 
their Predeceſſors with ſo much Glory aſſerted, and the 
Neglect whereof was always puniſhed as open Rebellion? 
the indignity of ſuch an Action being ſufficient to enflame 
the whole Kingdom. The conſideration of which, beſides? 
his Sacred Majeſty's own Royal Inclination to the ſame, 
and hisevident teſtimonies never to abandon a Ceremony 
of ſo high a concernment ; witneſs the expoſing the one 
half of his own heart his Royal Highneſs, in the aſſerting 
the ſame, with ſuch Fleers and in ſuch Barrels, that no 
Ageor time can ſhew a Memorial of the like; are cauſes 
ſufficient to create in us new flames of Love to thoſe Royal 
Patriots and Defenders of our Rights. Private Perſon; 
move in another Sphere, and act by other Rules than 
N So veraign Powers ; the regard of Credit with them may 
* eee ares oftentimes yield to thoſe of Utility or other motives ; the 
Caſtoms and Publick receives little injury thereby, nor is their Wiſdom 
Uſages, even queſtioned for ſuch. punctilio's, if they relinquiſh them for 
errors and a- Other Emoluments or peace ſake ; but Soveraigns cannot 
bules are up- ſo tranſact, their Subjects the People participate in their 
on ſuch an ac- 3 a 
count legally Honour and Indignities; they have a Property, a direct 
tolerated. In Rig bt in the former *“: Sovereign cannot alienate or ſuf. 
emnibus rebus fer their Honours to be impaired, becauſe it is not real 
4 "ne theirs, it appertains to the Nation univerſally, and they 
77 c are all effectually injured by ſuch Tranſactions, either be- 
at Maſſalienſes cauſe the indignity really extends to them, or becauſe the 
 quorumpreſtan* Government and Authority is thereupon weakyed and pre- 
riſſima creditur judiced, which is the greateſt of Civil detriments that can 
Fuſe Reſpubli- befal a People, though ordmarily they are not aware 


It is no policy 


ca, laudentur 

eo nomine quod thereof. 

gladio ad puni- | 

endos ſomes uſi ſint eodem a condita Urbe, quo indicarent in minimis quoque rebus antique 
conſuetudinis momenta ſer uanda. Proxime enim ad Deum accedit Antiquitas, æterni- 
tatis quadam imagine. Grote de Antiq. Reipub. Batav. in Præfat. “ Vide the Earl of 
Shaftsburys Speech to the Parliament 1672. Cæteris mortalibus in eo ſtare conſilia, quid 
ibi conducere putent : Principum di verſam eſſe ſortem, quibus præcipua rerum ad ſumman 
dirigenda, Tacit. Annal. lib. 4. Si fama tua videtur neceſſaria, rectam muneris tui admi- 
viſtrationem non poteſt condonare. Leſſius de Inſt. J. 2. c. 11. dub. 24. S. 26. 


A : 8 
As Prudence dorh thus diſtinguiſh betwixt the Demea- 
nor of Private and Publick Perſons, ſo doth Charity it ſelf; 


for 
* 
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for though the Goſpel precepts do oblige particular Perſuns 
to bear Injuries and Contumelies with patience, and to 
ſurrender even the Coat as well as the Cloak ; yet is not 
this ſo to be conſtrued, as if even private Chriſtians were 
to yield up their Civil Rights to every inſolent one that 
would incroach upon, and uſurp them, or that they were 
to deprive themſelves of thoſe Reparations, which the Law 
and Government affords them; neither is it ſo to be un- 
Aerſtood as if the (civil Magiſtrate in Chriſtendom might 
not ſecure himſelf of that Obedience and Reverence, 
which is due unto Dignity, but bear the Sword in vain. 
XIII. This being the value which this Nation-did always 
place upon the Right of che Flag, the which they never did 
regard only as a Civility and Reſpect, but as a pꝛinripal 
Teſtimonp of the unqueſtionable Right of this Nation to 
the Dominion and Superiozity of the adjacent Seas, 
acknowledged generally by all the Neighbour State, and 
Princes of Europe, and mult be paid and acknowledged by 
all Princes in the World, that ſhall be or paſs on the ſame. 
The Effects of this Dominion Univerſal or Sovereignty 
which accrue to a Prince are theſe: 
1. Not only the Regality of the fiſhing for Pearl, Co- 
ral, Amber, Ge. but likewiſe the Advantage of all Fiſn Palatizn 
Royal, as Whales, Sturgeon, &c. and not only thoſe, . . . 
but alſo the direction and diſpoſal of all other Fiſh accor- Sir Henry Con- 
ding as they ſhall ſeem to deſerve the regards of the Pub-/lable's Cale 
lick, as in Spain, Portugal, & c is uſed. Coke 5. part 
2. The preſcribing of Laws and Rules for Navigation, 00. 107. 
not only to his own Subjects, but unto other Strangers, 
whether they be Princes of equal ſtrength and dignity 
with himſelf or any way inferior. Thus the Romans did 
confine the Cartbaginians to equip out no Fleets, and for- 
bade Antiocbus to build any more than twelve Ships of 
War: and if Tradition informs me right, Queen Elzabeth | 
interdicted the then Fench King to build any other or Grotizs de ur 
more Ships of War than what they then had, without her % J. 2. c. 3. 
leave firſt obtained. The Athenians prohibited all Me-'Y re 
dian Ships of War to come within. their Seas, and pre- 
ſcrib'd to the Laced emonians with what manner of Veſſels - 
they ſhould ſail, All Hiſtories are full of fuch Preſidents - 
which Princes have Enacted either upon Agreements en- 
forced upon the Conquered, or Capitula ions betwixt 
8 F 3 them 
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them and others their equals or inferiors for mutual con- 


veniences. - 


3. The Power of impoſing Cuſtoms, Gabels, and Taxes 
upon thoſe that navigate in their Seas, or otherwiſe fiſh 
therein, which they do upon ſeveral rightful Claims, as 
protecting them from Pirates, and all other Acts of Ho- 
ſtilities, or aſſiſting them with Lights and Sea marks, for 
which advantages common Equity obligeth thoſe that 
reap benefit thereby, to repay it with ſome acknowledg 
ment, which ought to be proportioned according to the 
favour received, and the Expence which the Prince is at 
to continue it unto them. | * 

4. As it is incumbent on a Prince duly to execute Ju- 
ſtice in his Kingdoms by Land, ſo the Sea being his Terri- 
tory, it is requiſite and a neceſlary effe& of his Dominion, 
that he cauſe Juſtice to be adminiſtred in caſe of Mari. 


time Delinquences. | 
ED 5 That in caſe any Ships navigate in thoſe Seas, they 
Mal 


ſalute his floating Caſtles, the Ships of War, by 
lowering the Top- ſail, ſtriking the Flag (thoſe are the moſt 
uſual courſes) 1n like manner as they do his Forts upon 
Land; by which ſort of Submiſſions they are put in re- 
membrance, that they are come into a Territory where- 


in they are to own a Sovereign Power and Juriſdiction, 


and receive Protection from it. 
Theſe are the proper Effects of a real and abſolute So- 
vereignty over the Seas, which how they are poſſeſſed 
by the Venetian, this enſuing Account will declare. 

The Gulph of Venice is nothing elſe but a large Bay 
or Inlet of the Sea, which entring in betwixt two Lands, 
and ſevering them for many Miles continuance, in the 
end receives a ſtop or interruption of further paſſage by 
an oppoſite Shore, which joins both the oppoſite Shores 
together: It is called the Gulph of Venice, from the City 
of Venice, ſituate upon certain broken Iſlands near unto 
the bottom thereof: it is alſo called the Adriatick Sea, 
from the Ancient City Adria, not lying far diſtant from 
the former 3 from the Entrance thereof unto the Bottom 
it contains about ſix hundred Italian Miles, where it is 
broadeſt it is an hundred and ſixty Miles over, in others 
but eighty, and in moſt an hundred. The South-Weſt 
ſhore is bounded with the Provinces of Puglia and Abruz- 
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xo in the Kingdom of Naples; the Marquiſate of Ancona and 
Romagnia in the Pope's State; and the Marquiſate of 
Treviſana in the Venetian State: The North part of ir, or 
Bottom, hath Fiuli for its bounds ; the North-Ealt is 

limited by Iftria, Dalmatia, Albania, and Epirus: whereof 
Tfria doth not ſo entirely belong to the Venetians, but 
that the Emperor as Arch-Duke of Gratz, doth poſſeſs Tis very true 
divers Maritime Towns therein; in Dalmatia, ſaving * dee, 
Zara, Spalato, and Cataro, they have nothing of impor- — — 

tance, the reſt belonging to Raguſa and the Turks: in tune of the 

Albania and Epirus they poſſeſs nothing at all, it being Gener als Mo- 

entirely the Turks ; ſo that he who ſhall examine the cir- i and Co- 

cuit of the Sea, which muſt contain about twelve hun- — 

dred Miles, ſhall find the Shores of the Venetian Signory — —— 

not to take up two hundred of them, omitting ſome iu, and almoft 

ſcattered Towns and diſperſed Iſlands lying on the Turk the principal 

ſide of the Adriatick Shore. 3 of the 
For the ſecuring hereof from the depredations of Pi- 

rates, and the Pretences of divers potent Princes, as the 

Pope, Emperor, King of Spain, and the Great Turk, 

who each of them have large Territories lying there- 

upon; alſo to cauſe all Ships which Navigate the ſame to 


go to Venice, and there to pay Cuſtom and other Duties, 


the Republick maintains continually in action a great 
number of Ships, Gallies, and Galliots; whereto alſo they 
add more, as there may be occaſien, whereof ſome lie 
about the bottom of the Gulph in 1#ria, others about the 
Iſlands of Dalmatia to clear thoſe parts of Pirates, who 
have much infeſted thoſe Seas and others; and thoſe of moſt 
force have their ſtation in the Iſland of Corfu and Standia; 1 
in the firſt of which commonly reſides the Captain of the 11 "ph * 
Gulph, whoſe Office is to ſecure the Navigation of the Venice, 135, 14, 
Gulph, not only from the Corſairs, but to provide, that fol. 446, 447, 
neither the Gallies or Ships of the Pope or King of Spain, 448. 
nor Great Turk do fo much as enter the ſame, without 
permiſſion of the Signiory, and upon ſuch conditions as 
beſt pleaſe them, which they are ſo careful to effect, 
that in the Year 1638 the Turkiſh Fleet entring the Gulph 
without Licence, was aſſailed by the Venetian General, 
who ſunk divers of their Veſſels, and compelling the reſt 
to fly into Valona, he held them there beſieged, although 
the ſame City and Port whereon it ſtands, be under the 
Juriſdiction of the Grand Signior, and notwithſtanding 

3 # Ca EO that 
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that a great and dangerous War was likely to enfue there-_ 
upon betwixt the Grand Signior and the Repubiick, be- 
cauſe the Venetian General being not content to have 
chaſed them into their own Ports, did moreover than 
that fink their Veſſels, and landing his Men, flew divers 
of their Mariners, who had eſcaped his fury at Sea ; yet 
after that a very honourable Peace was concluded again 
betwixt them, wherein amongſt other things it was a- 
greed, That it ſhould be lawful for the Venetians, as often 
as any Turk: Veſſels did without their licence enter the 
Gulph, to ſeize upon them by force, if they would not 
otherwiſe obey, and that it ſhould likewiſe be lawful for 
them ſo to do within any Haven, or under any Fort of 
the Grand Sigmor's bordering on any part of the Venetian 
Gulph: So jealous hath this Repwblick been in all times 
to permit any to fail the Gulph, that in the Year- 1630. 
- (as Palatius relates) that Mary, Siſter to the King of Spain, 


ru, l. 2. c. 6. being eſpouſed to the Emperor's Son Ferdinand King of 


Hungary, the Spaniards deſigned to tranſport her from Na- 
ples in a Fleet of their own, the Venetians ſuſpected that 
they had an intention hereby to intrench upon, and privi- 
ly toundermine, by this ſpecious Precedent, that Domini- 
on of the Sea which the Signiory had continued inviolate 
time ont of miud; and that they took this Opportunity 
when Venice was involved with a War abroad, and infeſt- 
ed with the Plague at home, and therefore not in a condi- 
tion to oppoſe their Progreſs. The Spaniſh Ambaſlador 
acquainted the Sate,that his Maſter's Fleet was to convey 
the Queen of Hungary, being his Siſter, -from Naples to 
Trieſti: The Duke replied, That her Majeſty ſhould not 
paſs but in the Gallies of the Republick; the Spaniard re- 
plied thereat, pretending that they were infected with the 
Plague: The Senate being conſulted, came to this Reſolu- 
tion, That the Siſter of his Catholick Majeſty ſhould not 
be tranſported to Trieſti any other way, than by embark- 
ing in the Venetian Gallies, according to the uſual manner 
of the Gulph ; and that if the Ambaſlador would acqui- 
eſce therein,her Majeſty ſhould be attended and uſed with 
al) that reſpe& and deference which became her Quality 
but if ſhe proceeded any other way, the Republick would by 
force aſſert ber proper Rights, and attack the Spaniſh Navy 
as if they were Enemies, and in Hoſtile manner N _ 
here 
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Whereupon the Spaniard was compelled to deſire the fa- 
your of them to tranſport the Queen in their Gallies, 
which Antonio Piſano did perform with much State and 
Ceremony; and the Courteſie was acknowledged by the 
Courts of the Emperor and King of Spain. „ 
XIV. The Maritime Dominion by the Laws of England eilen mare 
were always accounted the Four Seas; ſuch as are born Ciauſ. l 2.c.24. 
thereon are not Aliens, and to be within them 1s to be F ita berb. prote- | 
within the Legeance of the King and Realm of England. _ 324 46. 
The Records in the days of Edward the Thirdand Henry Cote g. ine 
the Fifth proclaim it, that thoſe Kings and their Progeni- fol. 142. 
tors had ever been Lords of the Sea; and amongſt thoſe 
many great Inſtances of proving the Sovereignty of the 
ſame, is that famous Record of Edward the Firſt and philip 
the Fair of France, in which were the Procuraters of moſt 
Nations bordering upon the Sea throughout Europe, as 
the Genoeſes, Catalonians, Almaines, Zelanders, Hollan- 
der, Frieze-landers, Danes, and Norwygians, beſides others 
under the Dominion of the Roman German Empire, where 
all jointly declare, That the Rings of England, by right 
of the ſaid Kingdom from time to time, whereof there is 
no memorial to the contrary, have been in peaceable poſ- 
ſeſſion of the Sovereign Loꝛdſhip of the Seas of England, 
and of the Illes within the ſame, with power of making 
and eſtabliſhing Laws, Statutes, and P2ohibifions of 
Arms, and of Ships otherwiſe furniſhed than Merchant 
Pen uſe to be, and of taking ſurety, and atfording ſafe- v;4- part of 
guard in all caſes where need ſhall require, and of ozder- the Record. 
ing all things neceſſary foꝛ the maintaining of Peace, 
Right and Equitp among all manner of People, as well of 
other Dominions, as their own paſſing thꝛough the ſaid 
Seas, and the Sovereign Guard thereof, 1 
Buy which it plainly appears, That the Kings of Eng- 
gland had then been in peaceable poſſeſſion of the ſaid 
Dominion by immemorial Preſcription, that the Sove- 

reignty belongeth unto them, not becauſe they were 
Domini utriuſque ripe, when they had both Erpland and 
Normandy, and were Lords of both Shores; (for Edward , | 
_ the Firſt at that time had not Normandy) but that it is the Cafe 


inſeparably appendant and annexed to the Kingdom of An 


. # l : Sir John Con- 
ngland, our Kings being Superiour Lords of the ſaid Seas, ſtable s, Leo- 


by reaſon (as the very Record mentions) of the ſaid nard; part. 2. 
** 5 King- 
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the reaſon of Kingdom: and ſince that the Sovereignty of the Sea did 


the opinion, always appertain unto the Exgliſh King, not in any other 


there is miſ- 


takenz for the Right than that of the Kingdom of England; no Prince or 


right unto the Republick ought or can doubt the Title by which our 
Sea ariſeth not preſent Claim is deduced  *tis in right of Britannia, that 


from the pol- the ſame is challenged, twas in that right the . Romans 


ans wil heck held it: the claim juſtified Edward the Third and his Roſe 


Sea and Land Noble, though there are other reaſons regarding the 
make diſtin Lancaſtrian Line, which yield a Colour for the dſe of 
Territories, Port · culls in the Royal Banners of England; yet as in re- 


andby thelaws | D's 3 4 
of England the ference to the | Maritime Dominion, Henry the Eight did 


Land is called | | : 

the Realm, but the Sea the Dominion 3 and as the loſs of one Province doth not 
infer that the Prince muſt reſign up the reſt ; ſo the loſs of the Land Territory 
doth not by Concomitancy argue the loſs of the adjacent Seas. It is no more nece(\- 
ſary that every Sea-Town ſhould command an hundred Miles at Sea, than that each 
City ſhould command an hundred Miles by Land. Fuliza Paucizs de Domin. Maris 


 Adriatict. 


embelliſh his Navy Royal therewith, and Dueen Elizabe 
ſtamped it upon thoſe Dollars which ſhe deſigned for the 
Amo Domini Eaſt India Trade, ſignifying her power of ſhutting up the 


1600. Seas, if ſhe thought fit (as by a Port- cullis) with the Navy 


Royal; this Dominion of the Britiſh Seas did Authenticate 
the Proclamation of King James, ordaining the Flemiſh at 
160 9. London and Edinborougb to take licence to fiſh: this juſti- 
| . . fied the like Proclamation by the late Royal Martyr King 

amo Pomini Chayles, and warranted by the Earl of Northumberland in 
his Naval Expedition. ö 1 5 

wil Falbecks That Preſcription is valid againſt the Claims of Sove- 
Pandedts of the raign Princes cannot be denied, by any who regard the 
Law of Nati- Hoſy Scripture, Reaſon, the practice and tranquillity of the 
The King a. World: and that true it is, the modern Dutch have pre- 
gainſt Sir ohn tended, if not dared, to challenge the Freedom to Fiſh 
Byron. Bridg- in the Britiſh Seas, by Preſcription ; but it is likewiſe as true 
man. fol. 23, that Preſcription depends not upon the Corporeal but the 
442259 Civil poſſeſſion; and that is retained, if claim be but made 
| ſo often as to barr the Preſcription, the which hath been 
always made evident; firſt by frequent Medals, next by 

puniſhing thoſe that refuſed it as Rebels, by guarding of 

it; and laſtly by giving Laws time out of -Mind on ir, 

which evidently proves that the Civil poſſeſſion is not _— 

5 | | lin- 


— 


N - 
* „ * 


W Ok the Flag. i 
linquiſhed; and our Kings conſtantly claiming the Domi- 
nion of the ſame, none elſe pretending, all Nations ac- 
knowledging it to be in them, and the ſame never queſti- 
oned, till thoſe modern Dutch (of yeſterday) aroſe. | 
XV. The Importance of the Dominion of the Sea unto 
this Nation, is very great, for on that alone depends our 
Security, our Wealth, our Glory; from hence it is that 
England hath a Right to all thoſeAdvantages and Emolu- 
ments, which the Venetian Republick draws from the 
Adriatick Sea, where the Ships of the Grand Signior, of 
the Emperor, Ring of Spain, and Pope pay Cuſtoms, to 
maintain thoſe Fleets, which give Laws to them within 
the Gulpb; *tis hereby that the Engliſu can ſhut up or open 
theſe Seas for Ships or Fleets to paſs or repaſs them 
whereto Queen Elizabeth had fo ſpecial a regard, that 
when the King of Denmark and the Hanſiatick Towns : 
ſolicited her Majeſty to permit thein free paſſage, they „ 
tranſporting Corn into Spain, ſhe refuſed them; and | 
when a Proteſtant Fleet of Hamburgers and others, had | 
preſumed to do ſo, notwithſtanding her Prohibition, ſhe Videpoſtea in 
cauſed her Navy Royal to ſeize, take, burn, and ſpoil them, Cap. of Cu- 
when they were paſſed her Maritime Territory, within e 30, 4,4  _ 
ſight of Lisbon; yielding this reaſon for her juſtification, i | * 
That they not only relieved her Enemy with Proviſions, 
but had pzeſumptuouſly mave uſe of her Seas, without 
obtaining her Ropal Permiſſion foz ſo daing 2: tis from 
hence that the Crown of England can juſtly demand an 
account of any Ship or Ships occurring in thoſe Seas, 
what's their Buſineſs, and what there Intentions are; and 
prohibit any Prince or Republick to enter there with 
potent Fleets, without preacquainting his Majeſty, and 
obtaining his Royal Permiſſion ; without which Domi- 
nion and Sovereignty England. can never live ſecure on 
ſhore, it being eaſie for any Foreign Eleets to amuſe us 
with ſpecious pretences, and in their paſſage to invade 
and ſurpriſe us. Thus while the Turk pretended to fail 
for Malta, he occaſionally poſſeſſed himſelf of Canea, in | 
the Iſle of Candia, and after having taſted the ſweet of Sellen lib. 1. 
that place, never forſook it, till he made himſelf Maſter . 11. 
f the whole. Many ſuch Precedents do occur in Hi- 
ſtory : And in fear of ſuch Surprizal, the Athenians (being 
Largs 46 Sea) did exclude the Peer Monarghs from 
| end- 
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ſending any Ships of War into any part of the Ægean 
Sea, Rhodian, Carpathian, and Lydian Seas, and that 
| which tends to the Ves, towards Athens ; the like Cau- 
Albert. Genti;, tion was uſed by the Romans againſt Antiocbus and the 
Hiſp. Aduocat. Carthaginians ;, and the Twk prohibits all Nations, ſaving 
I. 1. c. 14. Vide his Vaſlals, to enter the Black Sea or Pontus Euxinus, and 


Mr. Secretary | : that *tis by v * 
CoobsLetterto alſo the Red Sea 5 and y irtue and force of this 


Sir Will. Boſ- Right that the Britiſh Narion can drive on their own Com- 
well Aprill 16. merce, navigate themſelves, and permit others ſecurely 
1635. to trade with them. Tis true that the Dutch have pre- 
ſumed ſome years ſince, to violate the ſecurity of the Bri- 
tiſh Seas, by the attacking the Allies of England, not only 
E within the Britiſh Seas, but in her Harbours, attempting 
The fight of to purſue a French Veſſel up almoſt to London, and have 
the Duteh with more than once & attacked the Spaniſh Fleets in her Roads, 
the PP. under the protection of her Caſtles, and that againſt the 
Downes, 1639. La of Nations, and the Peace of Ports, in which for the 


Scilicet hoc fa. time they ſeemed to cloud the Honour of the Nation, but 
&um Holl. d. ſatisfaction for Indignities of that nature, though ſo, 


7015 4 bene 4 yet are ſure, and ſhould ſuch as thoſe have been longer to- 


nem pro certo, lerated beloved Britannia muſt become a proſtitute, by 


& contra re- à Confederation of thoſe States, or take Paſs-ports for her 
verentiam que Commerce; but the Royal Martyrs Goodneſs was no 


partibus & ler- Ionger to be trod on, his Heart and his Cauſe were good, 


—_ 8 and though thoſe unhappy Times (which were crooked 


Gent. Hiſpan, to whatſoever ſeemed ſtraight) did hinder the accom- 


Advocar. lib.x. pliſhments of his entire intention for Satisfaction; yet 


cap. 14. thoſe whom the juſt God of Heaven was pleaſed for a 


time to permit as a puniſhment to this Nation to rule, 
did not want in the failing; for ſo ſoon as he was plea- 
ſed to ſtay the fury of the Inzefine Sword, their Hearts 
took fire from thoſe flames that had formerly been kindled 
in that Royal Breaf, and having prepared a Fleet, in 
order to the treating as Souldiers with Swords in their 
hands, they were in the ike manner aſſaulted in their 
Territories in the Downs (but the Dutch found then 


| Amo Domini, what it was (though two for one) to aſſault a Britiſh Lyon 


1552. at the mouth of his Den) intending, if poſſible, to have 
deſtroyed the Engliſh Power, but were fruſtrated in their 
deſign, being ſeverely beaten home to their own doors ; 
and afterwards thoſe that then had got the Engliſh Sword 
in their hands, begun to conſider that the Victory muſt. 
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be purſued as a ſeaſon fit to aſſert their Ancient Right an 
Soveraignty of the Sea, and then thoſe People thinking 

that the odds before was not enough to deſtroy the Britiſh 


Fleet, they equipt out a Fleet Greater and far more nu- 


merous than the Engliſh, under the Admirals, Van Trump, 
De Witt, the two Evertſons and Ruyter; but they ſuf- 
fered the ſame Fate as their former, about ſome thirtyune 1 
four of their Ships on the Coaſt of Flanders, burnt and ta 


ken, and the reſt chaſed home to their Ports; and not Apout the gof 


long after followed the total defeat of their Næval Fur-Aug. 1663. 
ces, accompanied with the death of Yan Trump by the | 


_ Engliſh, under the Admirals, Blake and Monk, who had 


ſunk and fired about thirty more of their Ships of War 

(no quarter being given till the end of the Battel) fix 

Captains and about a thouſand Men were taken Priſoners, 

and about ſix thouſand flain. Of their Preſumptions ſince 

(amongſt other things) in denying the Duty of the Flag, 

and what puniſhment and check they have had for the 

ſame, to what condition they have been reduced, and 

made to acknowledge that Dominion and Superiority to that 

Crown (under which their Ancefors humbly & beſought. Offereg to 
the acceptance of the Sovereignty of the Nberlandi, might Queen Ez. 
be annexed and protected) is now freſh in our memories; cee cy entre 
ſo high and of ſo great Importance is this Dominion and autres merite 
Sovereignty ſignified by the Duty of the Flag in the Brixiſh en ine confi. 


deration ſpeci- 
circum acent Seas. | ele, Que Ia con- 
— . . : junction deſdits 
Pays de Hollande, Zelande, Frize, & des Villes del Eſcluz, & Oftende en Flanders, 
avec les Royaumes de voſtre Majeſte, emporte & ſoit Empire de la Grande Mer Ocea- 
ne; & par conſequent une aſſurance & Felicite perpetuelle pour les Subjes de woſtre 


Sereniſſime Majefte. John Stow's Supplement to Hollingſhed, Au Dom. 1585. 


Vide Sir Walter Raleigh, liv. 5. cap. 2. 5. 2, & 3, 
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II. Whether the sbips of Nations 
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I. That ſuch Right is excepted in the 


who are in War at the ſame time, 
may be preſſed, the danger being 
equal. | 8 5 
III. Whether this zight extends to 
Ships to fight,and no more, or gives 
a power 10 trade. | 
IV. By the. Laws of England the 
King may ſeize. 
V. The reaſon why ſuch a power was 
veſted in the Admiral. ; 
VI. That ſuch a Right of compelling 


VII. objections legal refuted. 
VIII. Of the ancient puniſhment of 
ſuch deſerters of the King's ſervice, 
IX. Concerning the ſeveral Statutes 
this day in force touching Mari. 
ners and Soldiers, 
X. Whether it be lawful for à pri- 
vate Man 10 execute Fuſtice on 
ſucb as fly and deſert the ſervice, 
XI. Where à general Commiſſion is 
given to Men to execute Fuſtice. 
XII. Several Caſes touching the ad- 
 miralty and their Furiſdition, 
Ships or Boats found at Sea, Roy- 


mane Conſtitutions; and therefore in the Law of Domi 


al Fiſh and Deodands belong to the 
Admiralty. EE 


Men to ſerve in Naval Ee 
tions may be. 3 


I. PRE Civil Low, though it can command nothing 


20, which the Law of Nature forbids, nor forbid what 


it commands; nevertheleſs it may circumſcribe natural 


Liberty, and prohibit what was naturally lawful : and 
alſo by its force antevert that very Dominion, which is 


naturally to be acquired. Hence it is that Princes, by 
the Law of Nations, may acquire a Right of uſe, of things 


that do belong to private Perſons; for property hath not 
(as hath been ſaid) ſwallowed up all that Rigbt, which 
roſe from the common ſtate of things; becauſe as all Laws 
are to be conſtrued as near as poſlible to the intention of 
the Makers, ſo we muſt conſider what was the mind of 
thoſe that firſt introduced ſingular Dominions : now the 
Rule to conſtrue that, muſt be as near as poſſible to na- 
tural equity, and that in extreme neceſſity that old right 
of uſing things ſhouldrevive as if the things had remained 
common, the ſame ſtanding with the Intereſt of-all hu- 


nion 


Prince or State, may be ſiezed on, and imployed upon 


— 


_ Df Pꝛelling Ships and Mariners. „ a 
nion extreme Neceſſity ſeems excepted. Hence it is that | 

the Veſſels and Ships of what nature and Nation ſfoever _ 
+ that. ſhall be found riding in the Ports or Havens of any 7 3 * | 


. | : | : C. I. 11. tit. 3. 
any ſervice of that Sovereign that ſhall ſeize the ſame, and Pekius aq 


being but a harmleſs ntility, not diveſting the Owners of the ſame Law. 


their intereſt or Property. 


II. If a ship of the King of Denmark be in the Port of 
London, and the Swede is in War with that Prince; and 
it happens at that time the King of Britain is in War with 
the Spaniard; now the Poſſeſſor is here preſſed with an 
equal neceſſity, and by the ſame argument is rather ob- 
liged to the defence of his own Country than another, ,,;,,; .,;n" 
whether by the Law of Nations the Ship ought to be de. (inquir Cicero) 


tained, hath been doubted ; moſt certain they may: who q#ando ſme de- 


would not pluck a ſhipwrackt Man from his plank, or a "77m ſuopo-. 
wounded man from his Horſe, rather than ſuffer himſelf/% ater : * 
to periſh? to ſlight which is a fin, and to preſerve, the quæ ſun accipi- 
higheſt of wiſdom : beſides, in the taking of the Veſſel ent utilia dan- 
the right is not taken from the Owner, but only the uſe, # ven moleſta? 
which when the neceſſity is over, there is a condition of“ de Office 1. 
reſtoring annexed tacitly to ſuch a ſerzure. | 


And doubtleſs the ſame Right remains to ſeize theSbips 1 


cf War of any Nations, as well as thoſe of private intereſt, 


the which may be imployed as occaſion ſhall preſent : 
So the Grecians ſeiz d on- Ships of all Nations that were f De Exped:- 
in Ports, by the advice of Xenophon; but in the time pro- He Ori. 
vided food and wages to the Mariner s. | 

III. Whether this Right extends ſo far as to give Prin- 
ces a power to ſeize in order to traffick may be ſome que- 
ſtion ; certainly if the Traffick be for ſuch Commodities, 
as Maſts, Timber, Tar, Powder, Shot, or other Commodi- 10 Ed. 3. m. 16. 
ties or Accoutrements of Arms, or Naval Proviſions of“? 
offence neceſſary for the defence of the Realm, it may be / 
done (but then it is juſt, freight * ſhould be paid) for what * 23 Ed. 1. 
hurt can it. do me to let another have my Boat to paſs over — 14 the 
the Ford, if he rewards me? and if that be anſwered, the 


DJ * 


Ou ners are at no prejudice, for this is but a harmleſs 
utility. _ | | 


IV. By the Laws of England there is no queſtion, but ,, f. 2. in the 
the King may ſeize, and it appears by very many ancient Black-Book of 
Records, that he might do it, and it was one of the Arti- the Admiralty 

| - „ 1 cles 


— 


24 Ed. 2. m. 17. 
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v. 26. and 27: cles of Enquiry amongſt others. Item, ſoit enquis ve 


6. Joh. m. 11. Hefs, que ſont arreſtces pour le ſervice dn Roy, on pour 
2.706. m. 3. zutre raiſonable cauſe per les Officers du Roy, ou de 
I 1 K 2. n.13-l Admiral, & debziſent I Arreſt, © par les quelles avant- 
ent. Franc, dictes Nefs ſont emmenez, © retamer les Mariners qui 
| ' font oꝛdonnez pour le ſervice du Roy ; « ſi refracenf, x 
en cas que homme ſoit endite qui la debzuſe r Arreſt en ſa 
Nek arreſtee pour le ſervice du Roy, & de ce ſoif convice 
par xt. il perd2a ſa Nef ſil na grace du Roy ou du hault 
Admiral, & pour ce quil a efte pluſieurs fois debatu en 
Angleterre pour les arreſtes des Nefs. quant le Roy a- 
mande Sergeants d Arms, ou autre Piniffres pour ar- 
| reſter ers al oeps du Roy,t les Deigneurs des Nefs ſont 
Ky venus devant l' Admiral, & alleguent que leurs Nefs 
neitoient mye arreſtees, o2donne effoit au temps du Roy 

Richard le Primier a Grimsby per advis de pluſieurs Sei⸗ 

gneurs du Royalme, que quant Nefs ſeronf arreſts 

pour ſervice du Roy, que le Roy eſczipta par ſes Lettres 


Patentes a l Admiral d'arrefter leſs Nefs plus on moins 


a la voulonte dn Roy, & telon ce quil a beſoin, & Admiral 
efcripza au Kop on au Chancelier d Angleterre les noms 
ves Nefs ainſi arreſtees aſſemblement avec les noms des 


„ DSeigneurs« Paiſtres d icelles, & en tel cas le Seigneur 


de la Mek ne le Paiſtre ne viend2onf pas a dire que la 
Netf neſtoit mye arreſtee ne a ce ne ſeront opz, and that 
upon ſuch Arreſts broken, the Parties might be puniſhed 
| and fined. „ | 
De Offic. admi- Again, Inquiratur fi arreſtatus, ad ſerviendum Regi fre- 


| Tal. arglieper git arreſtum, hujuſmodi tranſgreſſor ſtat in gratia Regia ſive 


Koughton, 


N *. Admiralli ſui utrum voluerint committere Carceribus manci- 


pandum vel finem facere, in bac parte fi arreſtum huj aſimodi 
1 1 ? attum manifeſtum fuerit cognitum. | 
e Black- 


* If the Admiral by the King's Command arreſts any 
N Ships for the King's Service, and he or his Lieutenant re- 


fol. 28, 29. & turn and certifie the Arreſt or a Liſt of the Ships arreſt - 


157, 138. ed into Chancery, no Maſter or Owner of the Ships ſo 

15 K. 2. c. 3. arreſted ſhall be received to plead againſt the Return, 
pur ceo que l Admiral # ſon Lieufenant ſont de recozd. 

Item, Inquirendum de omnibus Navibus que ad ſervien- 

dum Domino Regi ſuper mari arreftat e fuerint, & poſtea 

Domini paſſeſſores ſive Magiſtri dolo & frande à ſervitia hu- 

jiſimodi ſe ſubſraxerunt in dereptionem Domini Regis, qui, 
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Þ inde poſtea indictati fnerint, & convicti ſuper hoc, naves 
ſue Domino Regi forisefate per ordinationem Domini Regis 
Richardi Primi; & / Domini, Poſſeſſores, vel Magiſtri bu- 
juſmodi inde coram Domino Rege & Cancellario ſuo per ali 
quas allegationes ſe aut naves bufuſmodi excuſate voluerint, ſt 
Admirallus vel locum tenentes ſur per Literas ſuas Patentes de 
arreſto bujuſmod; facto fidem fecerint pleniorem, Domini, Poſe 
ſeſſores, aut Magiſtri prædicti nullo modo audiri debeant, ſeu 
eis fides quo xis modo adhiberi, eo quod Admirallus & locum 
tenentes ſui ſunt de recordo. + . 
And if the Ship fo arreſted break the Arreſt, and 
the Maſter or Owner thereof be indicted and convicted gro. A- of 
devant l'Admiral by the Oath of twelve men, the Ship ampdews C. 
ſhall be confiſcate to the King, which power the Gereralcalled theShip 
maintains in all places where he has power, and the ſame money C. fol. 
ſeems to be provided for in the latter Clauſe of 15 R. 2.79 ©2799 
TI 1 | 
I. By King Ethelred, his Bſops and Nobles in the Gene- : 
ralCouncil of Enham, Anno loo. for the ſetting out a Fleet Spelmanni Con. 
every Year, and the puniſhment of thoſe who hurt or od fel. 
ſpoiled any Ship, or deſerted the Service, eſpecially if the $0" T0 
King was preſent in the Expedition, amongſt others it 
was Enacted, Si quis Navem in Reipub. Expeditionem deſig- 
natam vitiavirit, damnum integre reſtituito & Pacem Regis 
violatam 3 fs wverd ita prorſus corruperit, ut dein- 
ceps nihili habeatur, plenam luito injuriam & læſam præterea 
Majeſtatem. So Sir Henry Spelman's Verſion out of the 
Saxon Copy renders it, but the ancient Copy hath it 
more largely. | 
Naves per ſingulos annos ob patriæ defenſicnem & munitio- Spe im mi fol. 
nem præparentur, poſt que Sacroſanctum Paſcha cum cundlis 528. expeditio 
urenſilibus competentibus ſimul congregentur; qua igitur etiam Novalis, 
pena digni ſunt, qui Navium detrimentum in aliquibus per- 
feiunt ? notum eſſe cupimus, quicunque aliquam ex Navibus 
per quampiam inertiam vel incuriam, vel negligentiam corru- 
perit; & tamen recuperabilis ſit; is Navis corruptelam wel 
fracturam ejuſdem per ſolidam prius recuperet, Regiq; demde, 5 
eaque pro ejuſdem munitionis fractura ſibimet vertinent, rue 
perſol vat. | | 
Moſt certain it is, that the Kings of England have in all 
Ages, by their Mrits and Patents, commanded not only 
the Admiral, but the Wardens of the Cingue-Poris and 


G others, 
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others, to arreſt and provide Ships of War, and other 
Veſſells, and impreſs and provide Maſters of Ships, Sea- 
men, Mariners, and all other neceſſary Tackle, Arms, 
Rot. Scotiæ 10 and Proviſions for Ships, for the defence of the Sea and 
Eg. m. 2. to the Realm againſt foreign Enemies, or for tranſporting 
175 and then of Armies paying their Freight (if not bound thereto by 
40% to 26. tenure) as well as to elect and provide all forts of Sou]. 
diers, Carpenters, and other Officers to de aſſiſtants in 
their ſeveral Expeditions. 
But Fiſnermen or Mariners preſſed for the Service, are 
A N = not to be employed as Souldiers, but only as Mariners; 
15 Ho we unleſs it be in caſes of great neceſſity, or bound thereunto 
| by Tenure, Cuſtom, or Covenant. 
2& 3 P M. And Watermen that ſhall withdraw themſelves in time 
c. 16. of preſſing, ſhall ſuffer a fortnight's Impriſonment, and 
| be prohibited to row on the Thames. 
Court of Ad- V. The reaſon why the Admirals had ſuch power given 
miralty ere- them, was becauſe they being ſometimes called Capitanei, 
ed by Ed. 3. and Gubernatores Flotarum, they had their ordering and 
governing of the Ships of War, and the raiſing and fitting 
up ſuch Ships for the Navies, as they thought fit; other 
times called Cuſtodes Maritimarum partium, their duty be- 
ing to provide all Naval Proviſions, as well to ſupply the 
King's Navies occaſions, as to gratifie any other of the 
| King's Friends, when diſtreſs ſhould conſtrain them to 
ide Sir Henry touch in his Ports, that his Subjects might receive the 
; gar ang like retaliation again; they were called Capitanei Nauta- 
Langes. „u. rum & Marinellorum, as in reference to the deciding al 
cheion tit. 4d. differences amongſt thoſe in the King's Service, and pu- 
miral. fol. 4 2. niſhing of ſuch as tranſgreſſed; and as the place was 
great, ſo the power was large, eſpecially in all things 
belonging to the Nævꝝy-Royal; in which they had the Su. 
preme rule and government in all things belonging to 
it. He ſate formerly in the King's Houſe, and there 
kept his Court, as the French Admirals do at this day at 
the Mzrble-Table, in the King's Houle at Paris. | 
And although there ſeems no queſtion but the King 
may preſs Ships, yet there have been thoſe who ſeem to 
doubt, if not to queſtion, whether he may preſs Men to 
ſerve; for my own part I think he may, my Reaſons are 
theſe: It is lawful for every Man to addi& and yield up 
himſelf to whom he pleaſeth, as appears both out of the 
| Hebreu 
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er Hebrew Law and Roman Law; why then may not any 
1= people, heing at their own diſpoſe, give up themſelves 
8, to their Prince or Sovereign, ſo as to tranſcribe the right 
1d of commanding their aid and help, as often as need ſhall 
8 require (it is not here inquired what may be preſumed in 
dy a doubtful caſe, but what may be done in point of right) 
1]. moſt certain ſuch a power may well be done, and that 
in grounded on great Reaſon ; as if the Common wealth 
ſhould happen to be invaded by ſuch a one as ſeeks not 

re only the ſubverſion of the Government, but the deſtru- 
$3 ction of the People, and they can find no other way to 
to preſerve themſelves, but that the ſupream Power ſhould 

be veſted with ſuch a Prerogative, as to inforce or preſs 
Me the Inhabitants to ſerve in Arms in the Defence of the 
nd ſame, and the contempt of which to puniſh; or if they 

ſhould be oppreſt with Want, and that ſupplies of Provi- : 

en ſions can no ways be had, but by compelling another by g 
wi, force to exhibite the common Offices of humanity to a 
nd Nation in whoſe Territories a Famine rages, that the 
ing | Inhabitants ſhould on ſuch extraordinary Occaſions be 
her compelled by force to ſerve in Arms. | 
hee And this Dominion may be obtained ſeveral ways, ei- 
the ther by a voluntary Reſignation to a Conqueror, as they 
the of capua to the Romans, Our Land, the Temples of our 
| to Gods, all Divine and Humane, things we yield up mto your 
the bands, O ye Conſcript Fathers, Again, Freedom may be 


granted to all by a Conqueror, except Mariners, which 
| ſhould in Caſes of neceſſity be excepted, or that ſome. 
Prince, who will not ſuffer any Mariner to go out of his 
Dominions, without ſubjecting themſelves to ſuch a rea- 
ſonable command; beſides the Majority of -Nations on 
ſuch grounds, may abdicate from a part of them the en- 
tire Freedom of that Member. 5 . 
Nor are there examples of this kind wanting; the Ger- Tacitus. 
mans are every one Maſter of his own Houſe, but are al- 
moſt on every occaſion ſubject to their Lords, eſpecially 
in their Goods. The Iriſh Coſherers, which were reprehen- Cote 4. Iſlit. 
dinations, when the Chief Lord and his Retinue came to fol. 35 8. 
his Tenant's Houſe, they fed upon his Proviſions till they 


; are were ſpent, all being ſolely at their Devotion. And asto 
d up the Sea, the King of Britain may at this day reſtrain Mers 2. E. 1. Memb, 
chants or Mariners to paſs out of the Realm, without Li- 18. Kot. Fate 
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9 


| 


Coke. 6. part, 


OD eee 


100 Ok Pꝛelſing Ships and Mariners. 
2 F. 1.m, 17. cence; and the various tenures that are introduced, 
Nor. fin. 3 l. E. which is preſumed were ſince the Conqueſt, were no other 
1. vum. 44. but the Will of the Conqueror; for the right is not meaſu- 
3% Pat. 17 red by the excellency of this or that form, but by the 


H.. Cl. 
in dorſ. Vide will. \ 


'the Caſe of 


Ba es, in Lane's Reports, fol. 4. 


VII. And though it hath been conceived by ſome, that 
the King cannot preſs Men to ſerve in his Wars, giving 
their Reaſon, that of old he was to be ſerved either by 
Caſe of Soldi- thoſe that held by tenure, thoſe that covenanted by In- 


er. Vide the denture to provide Men, or thoſe who contracted with 


r Inſtitutes the King's Officers for Wages and entered into Pay, or 
ol. 1 * thoſe that were in Priſon for the King's Debts; but that 
Andie Seat. Only extended to thoſe Wars that were by Land: not one 
whilh bro- word in all thoſe Acts, or Muſter Rolls, what any ways 
vides puniſh- mention the leaſt of Mariners; and yet that vaſt Fleets 
ment for thoſe were in thoſe days? But on the other Hand it hath been 
Water men always accuſtomed to preſs ſuch ſort of Men for the Na- 
who ſhall hide val Expeditions. The ancient Records that mention ſuch 
themſelves, eb . | 

Goes evidence Perſons ſubject to preſs by Law is that of 49 E. 3. com- 
u hat theCom. monly called * The Inquiſition of Queenborough, wherein it 
mon Law was was expreſly in charge amongſt others, to inquire of thoſe 
25 tO ts richt Mariners that were preſſed for the King's Service, and 


05 grefiing, deſerted the ſame: So likewiſe by thoſe other Articles 


which cer- 


tainly would Tranſlated by Roughton, it is in expreſs charge to the Jury 
never puniſh to preſent thoſe that being preſt to ſerve, braxe the Kings 


thoſe Whom Arreſt, in order to their Puniſhment ; and in thoſe days 

They Could it was eſteemed an high offence: and the Oath which 
> 1 E. the Fury then took being impanelled, was this. 

3. in the Black This here ſee my Lo2d the Admiral, that J Jonathan 

_ bt the Naſh ſhall well and truly enquire foz our Lo2d the Ning, 

2234. ang and well and truly at this time then ſerve at this Court 

01.59. Ar. 10. Pf th* Admiralty, p2efent at moch, as J have acknow- 

lech, oꝛ may have by infozmation of eny of my Fellows, 

of all mane Articles oz Circumſtances that touchen the 

Court of the Admirate and Law of the Sea, the which 

thail be grate to me at this time; aud J thereupon ſwoꝛn 

oz charged, and of all other that may renew in my mind, 

and in ſhall fo2 nothing lette, that is for to ſay, fo2 Fran- 

cbiſe, Lo2dſhip, Rinreden, Allience, yr * x9 

; Patred, 


1 6 1 2 9 ä 3 _ 


non other caſe that J ſhall ſoe doe, the Ring's Counſeils 


7 
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Hatred, Envy, Enemitee, fo2 dzed of loſt of Goodnee, fo: The hes 


: | | 5 a 
my fellows, mine owne, will and truly hele with ont — | 


fraude oꝛ malengyn, ſo God me help at the holy dome, l. :7. 
and by this Book. 5 | | 
VIII. And as the enquiry was ſtrict, fo was the puniſh- 
ment very great : Item, qui fugiet a Domino wel ſocio ſuo 11, mer 
pro timiditate belli vel mortis in conduct ione Heretochii ſui in Eig. Idov wt, 
exfeditione navali wel terreſtri, perdat omne quod ſuum eſt, 139. 13 Car, 
& ſuam ipſius vitam, manus mittat Dominus ad terram quanz?: cab. 9. 
ei antea dederat. | | | 
IX. In the Service of the King two forts of perſons wer 
always capacitated to attend the Nawy Royal in their Ex- 
peditions, the one a Salt-water Land-Soldier, the other 
a compleat Mariner or Sailer: It was a doubt, whether 
ſuch a Soldier, departing from the ſervice, were ſubject 
to any other puniſhment than that of Martial Law, which 
can at no time be executed in Eng/and but when the King's 
Standard is in the Field; thereupon it was provided, 
That if any Souldier being no Captain, immediately retained 
with the King, which ſhall be in wages and retained, or take 
any preſt to ſerve the King upon the Sea, or upin the Land 
beyond the Sea, depart out of the Ring ſervice without licence 
of bis Captain, that ſuch departing be taken, deemed, and, 
3 8 3 H. 8. cap. 5 
adjudged Felony. And that all the Fuſtices in every Shire of 
England, where any ſuch Offenders be taken, have power to 
enquire of the ſaid offences, and the ſame to hear and deter- 
mine as they ds and may do of Felony, &c. expreſſed in the 
King's Commiſſion to them made, as through the ſame offences 
were done in the ſame Shire; and alſo that the departing of 
ſuch Soldiers, and alſo their Retainers, if it be traverſed, 
betried in the ſame Shire where they are for ſuch a Cauſe 
arreſted and arraigned. The Juſtices have here a con- 
current power to enquire and try, but it does not ſhut. 
out the Sovereign Courts, or hinder, but the King may 
try them upon a Commiſſion of Oyer and Terminer, 
or Gaol-diflivery. It was a doubt conceived by ſome of 
the late Judges, if a Man had ran from his Colours at Ply- 
mouth, and afterwards was taken in Middleſex, and com- 


7 H. T» #1, Is | 


mitted to Newgaze, whether after a Bill is found in Mid- 


dleſex, the Juſtices of Gaol-delivery, for Newgate could 
try him; but it was ruled more than once by the greater 
| 3 number 


102 


42 En. 


Cobe 6. part. 
fol. 27. 


Raftal doubt - 
ed in his A- 


br idgment. 


gut benefit of the Clergy. 
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number of the Judges, they might; and ſo have the Pre- 


cedents been always ſince the making of this Statute, 


and upon the like Reaſon, that a Man that takes a ſecond 


Wife, hath by the Statute the ſame direQions to be tried 
in the ſame Shire where he is taken; yet if taken in 
1 was always tried at the Old-baily, in Lon- 
08. | 

Theſe Statutes were made, becauſe the Statute of 
18 H. 6. cap. 19. was looked upon not to be ſufficient,for 
that that Act had reference only to the ancient Tenures, 
and thoſe that covenanted with the King to provide Sol. 
diers; whereupon a queſtion afterwards ariſing, whe- 
ther ſeveral who having then taken preſt Money to ſerve 
the Queen againſt the Rebels in Ireland, and had departed 


and withdrawn themſelves from the Service, ſhould be 


within thoſe Statutes, in regard ſome doubt Seemed;to 
ariſe on the ſame; but it was reſolved by all the Judges of 
England, that thoſe two Statutes of 7 H.7. Cap. 1. and 
3 H. 8. Cap. 5. are all one in effect, and were perpetual 
Adds: the great doubt and queſtion, whether the Statute 
of 18 H.6. Cap. 19. did extend to Marigers and Gunners 
ſerving on the Seas, and taking Wages of the King, was 
in Parliament not long before cleared in theſe words : 
That the ſaid Statute made in the eighteenth Near of the Reign 
of H. 6. in all pains, forfeitures, and other things, did, doth, 
and hereafter ſhall exiend as wellto all and every Mariner and 
Gunner, baving taken, or who hereafter ſhall take preſt or wages 
to ſerve the Queen's Majeſty, her Heirs and Succeſſors to all 
intents and purpoſes, as the ſame did or doth unto Souldiers, 
any diverſities of opinion, doubt, matter, or thing to the eon- 
trary thereof notwithſtanding: But now Mariners deſert- 
ing the Sea-ſervice are particularly within the Proviſion 
of 1 3 Car. 2. Cap. 9. which hath made the Offence Death; 
but the Trial is by a Court Marſhal. | 
And Land-Soldiers, though in time of Peace, are like- 
wiſe within the Statute of 7 Hen. 7. Cap. 1: and 3 Hen. 8. 
Cap. 5- if they take any preſt Maney to ſerve the King 
pon the Sea, or upon the Land, or beyond the Sea, and 
ſhall deſert the Service: but that is Inquirable according 
to the Courſe of the Common Law, where if the party 
ſhall depart without Licence, he ſhall ſuffer Death, with- 
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X. It ſuch Perſons ſhall ſo deſert the Service, it hath Non /olic duci- 
been a Queſtion, whether a private Perſon under the ſame © _ Py” 
obedience meeting with ſuch a Deſerter, might not put fc feet, argue 
him to death; it hath been conceived that he might, and immorari "6.2 
the act is lawful, and the party that ſlays him hath a true agerdi propoſe 
Right before God, as impunity before Men: But that is %, ſed caique 
to be underſtood partly by the Words, and partly by the Ce 4 1 07 
Letter of the Law: For if the Law gives indulgence to eius oa; 5 
- Paſſion, it takes away humane Puniſhment, and not the Reipublice ma- 
Fault; as in caſe an Husband kills an Adulterous Wife or h commoveri, 
the Adulterer * in the Act; moſt certain it is a Provoca- SP 1 
tion in the higheſt nature, and will juſtiſie the Slayer: But 274 — 
if the Law reſpect the Danger of future Evil, by delay vere. Vide Gro- 
of Puniſhment, it is conceived to grant right and pub- rium J. 2. c. 10. 


lick power to a private Man; ſo that he is not then in * Thatis as 
to entitle him 


the capacity of a private Man. — — 

: lo it was ruld 
by all the Judges in B. R M. 23 Car. 2. in the Caſe of one — found ſpecially 
at Surrey Aſſizes before Mr. Juſtice Twiſden, who flew the Adulterer in the very 
Act. Vide Auguſt. de Civic. Dei citatum, C. quicunque, cauſa 23. qu. 8. 


And upon that very Reaſon Queen Elizabeth denied 4n. 25 Fliz, 
the conſtituting of a Conſtable, for the Trial of Sir Francis Co. List fol. 7g. 
Drake, who ſtruck off the Head of Doughty in partibus 
tranſmarinis. VVV 

XI. Hence it is, that every Man hath a Licence gi: en 
him to oppoſe force againſt plundering, and pillaging 
Soldiers: and the next the ſubſequent Law about Deſer- 
ters ſaith, Let all men know they have a power given them Cod. Juf in. tit. 
againſt publick Robbers and Deſerters that run from their Co- 2 * 
lours, and all are Miniſters of Revenge for the quiet of a; to . 
this purpoſe is that of Tertullian, Againſt Traptors or pub- 
lick Enemies every man is a Soldier: and herein differs the 
right of killing of Exiles and Outlaws, or thoſe whom 55 

they call Banditoes, from thoſe kind of Laws, becauſe 5 3 _ 
there proceeds a ſpecial Sentence, the Judgment of Ba- the ee, 
niſhment or Outlawry being promulgated; but here aof the Reign 
general Edict, the Fact being evident, obtains the force of d. 3. time 
of a judgment or Sentence pronounced; the Judgment C. INOS, 
of the latter muſt be according to the Civil Law, which i ; e 
yet remains {till in force, as to the Trial of ſuch Deſer- 

Cen. G4» ters; 
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ters; which Impunity for ſuch killing, ſeems allowed of 
at this day by that Law. | 55 | 

XII. Caſes relating to theJuriſdifion of the Admiralty 

as to Matters ſueable there, or at the Common Law. 
Tryul where The Trial ſhall be where the Original Contract is made, 
ee -4 which if in England, tho the Subſequent Matter to be 
1 done be upon the Sea, the Trial ſhall be at the Common 
Law. But if the contract and what is to be done all of 
it is beyond Sea, it cannot be tryed at Law here, but in 
the Admiralty; but if part be to be done here and part be- 
yond Sea, ſo as it is mixed; then it ſhall be tried at 
Law. As an Action upon the Caſe upon a Policy of 
Aſſurance made at London, that a Ship ſhall Sail from 
Melcem Regis in the County of Dorſet to Abwille in France, 
ſafely &c And the Plaintiff declared that the Ship in 
Sailing towards Abw1l/c, wiz. in the River ofSome in France, 
was arreſted by the King of France, and the Iſſue was whe- 
ther the Ship was ſo arreſted or not; the Trial was by 
Niſi Prius in London, and reſolved to be well brought, 
tho? 'twas objected that this Iſſue ariſing merely from a 
Place our of the Realme, could not be tried at Law, for 
the Aſſumpſit being at London was the ground and foun- 
dation of the Action, and therefore ſhall be Tried here, 
for otherwiſe it could not be Tried at all. Cited in 
Dowdale Caſe 6, Rep. 47. 6. Godbo!l 76. and 204. 2 ES 
And ſo if the Contract be made at Land, tho' beyond 
Sea, the Trial ſhall be atLaw, tho' what is to be done, he 
all of it beyond Sea, by layiug the Contract made at a 
Place in England, as in Burdeux apud (ſlmgton in Com. 
Middleſex. So is the Caſe of Slaney and Clobery againſt 
Cotton, where the Plaintiff ſued the Defendant in the Ad- 
miralty Court upon a Promiſe made in Barbary, to Sail 
from Sirborona in Barbary to Ricumpta in Brazeil, &c. upon 
ſuggeſtion that the Contract was made in London, Pro- 
bibition was granted: for by Jones the performance of 
the conſideration does not give the Action without the 
Contract, and this was made at Land, tho' beyond the 
Seas, which may be ſuppoſed to be done in a place in 
England, 2. Rolls Rep. 486. See Tucker and Caff s Caſe in 
the fame Book 492. and 497. and 2. Brow. 10. 11. 


＋ 


A 


A 


this Contract, in the Court of New-Cafte adjudged 


Weſtminſter, Marſh. 3. 


done upon the Land, and it appeareth upon the Libel}, ſuing in the 


In Sir Richard Buckley's Caſe. 


8 
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A Contract was made at New-Caft that a Ship ſhould Matters be- 
Sail from Yarmouth to Amſterdam, Debt was brought upon ond Sea not 


Triable in an 

8 naa 7 Tone 
that the Action would not lye there, being a limited Court. 
Juriſdiction, which ſhall not have conuſance of any mat- 

ters done in partibus tranſmarinis, but only the Courts at 


If one libell in the Court of Admiralty for a thing r 


that the thing was done upon the Land, and they not- Admiralty. 
withſtanding that hold Plea of it. A Præmunire ly eth up- | 
on it; but if the ſame. do not appear within the Libell, 
then it is not within the Statute of the 13. and 15. of R. 

2. c. F. but a Prohibition ſhall only iſſue, 2. Leond. 183. 

The Admiralty hath Juriſdiction of Flotzan. Trefiliana- Admiralty 

gainſt Jones 2. Keeble 361. 1 hath Juriſdi- 

A Dutch Ship was broken by a great Tempeſt in a of Flot- 
Creek of the Sea, Infra Corpus Comitatus de Dorſet, the S 
lors upon pretence that the Goods in the Ship were bong Superſedeas to 
peritura procured aCommiſſion of Sale out of the Admiral - the Admiral- 
ty Court to ſell them, and the true Owners to prevent 
ſuch Sale, bro ught a Superſedeas, and upon ſhewing the 
Libell to the Court a Prohibition was granted. (1) be- 


cauſe the Cauſe of Action accrued infra Corpus Comi- = 


ratus. (2) Becauſe the Sale of the Goods was good, as bona 
peritura Culmer againſt Brand. 2 Sid. 81. | 
One having takenaShip as Prize which had bona peritura _. 

entred into aRecognizance with ſureties before theJudges gentalce 

delegate to bring the Money raiſed by Sale of the Goods in the Admi- 

into theAdmiralty Court before ſucha day,if they upon a ralty where 

Plaint there depending did not adjudge the Ship andGoods the) have o 

to beLawful Prize,which they adjudged LawfulPrize,and Pays — ny 

after at another time cited the Owner before the Judges Cauſe for a 

of the Admiralty, and for his not coming and bringing Prohibition. 

the Money at the day, they threatned to ſue Execution a- 

gainſt the Bail or Sureties who were Merchants of Lon- 

don, Prohibition was praied, for by their firſt Judgment 

or Sentence, their Recognizance was diſcharged, and 

they ought not by Colour of this to endanger the Credit 

of Men of Reputation; but the Court would not grant 
; Ex Re Ms VVV a 
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Of Preſſing Ships and Matters. 


-a Prohibition, for they ſaid an unjuſt Sentence of the Ad- 


miralty in a Cauſe of which they have Original Conus 
ſance, is not a Cauſe of Prohibition. As if Tythes 
which in. verity are paid, . fare found not paid in 
the Spiritual Court, yet a Prohibition lyes not, and here 
the Judges Delegate have ſole Power upon this Recog- 
nizance, to make Execution or defeat it. Becks againſt 
Cbelſcocke 2 Sid. 152. . 


Suit there for The Corporation of Trinity Houſe under pretence 


not ballafting 
a Ship. 


of Letters Patents from Queen Elizabeth for the Ballaſt- 
ing of all Ships within the Bridge of London and the Sea, 
and that no Ship ſhould take Ballaſt of any other but of 


them, ſued one Boreman (a Duteb Man) in the Admiral- 


ty for taking Ballaſt of another, within the Place afore- 
ſaid. p. Curiam the Place being alledged to be at Rat- 
chffe, a Prohibition was granted; Reſolved that the Let- 
ters Patents were void, for that thereby a Charge is rai- 
ſed upon the Subje& for the private gain of the Houſe, 
for they would not Ballaſt a Ship under 2d. p. Tun. Bore- 


mand c. 2. Brown. 13. 


Stat. 13. 2. 2. 
b. 4. and 11. 
b. 2. 


In the Caſe of Sir. Hawkins Vice Admiral of the Coun- 
ty of Devon who was proſecuted in the Starr-Chamber 
for abetting and conforting Hull and other notorious Pi- 
rates. It was there reſolved that by the Common Law 
the Admirals ought not to meddle with any thing done 
within the Realme, but only with things done upon the 
Sea, and alſo by the Stat. of 13 R. 2. c. 5. 2. b.4.c. 11. 
and 1 1. b. 2. c. 3. : ES | 5 
It was likewiſe reſolved, that the ſaid Statutes are to 
be intended to hold Plea, and not of a power to award 
Execution; for the Judge of the Admiralty notwithſtand- 
ing theſe Statutes may do Eecution within the Body of 
the County. © ; F 

The Court of Admiralty is not a Court of Record, 
becauſe they proceed there according to the Civil Law. 
1 3. Rep. 5 1. | 


Where one admits the Juriſdiction of the Admiraleyy 


by pleading there; no Prohibition ſhall be granted. Fen-. 


Suit there - 
for Contract 
upon Land 
Prohibition. 


nings againſt Audley, 2+ Brow. 30. 12. Rep. 77. 5 
Cradock, bought divers things within the Body of the 
County, which concerned the furniſhing a Ship, as Cor- 
dage, c. the Vender ſued him in the Admiralty Court; 

a 


— 
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a Prohibition was granted, 2 Brow. 37. Cradocł's Caſe, 
Owen 122. 3. Keeble 552, Menynet ber againſt Mownford, 


Ihe Defendant being Maſter of a Ship, of which the Original _ 
Plaintiff was Owner, the Ship was taken by Pyrates up- Cauſe on the 
on the Sea; and to redeem himſelf and the Ship he con- . 
trated with the Pirate to pay him 500. and pawned his on 1. ere 4 
Perſon for it, the Pirate carried him to the Ille of Scilly, 243. Theor. ; 
and there he paid it with Money borrowed ; and gave and Cary a- 
Bond for the Money at his Returne, after the Redemp- 592i" Neale 
tion both of the Ship and himſelf he ſued in the Admi-," Neeb * 
raliy for the 50). and had a Sentence for it, and there-3. Co. 685. 
upon a Prohibition to the Admiralty was prayed but de- 4nonymas, 3. 
nyed, becauſe the Original Cauſe began upon the Sea, . 194. 
and whatever followed was but acceſſory and conſequen- 8 
tial. Hardies 183. Sparke againſt Stafford, Laws of the prohibition 
Sea. 427. Prohibition was granted to the Admiralty on the 22. 
Court on the 22d. and 23d. Ca. 2. cap. 26. Sect. 11. ind 23. C4. 2. 
Suite there for the Forfeit of a Ship on Selling Wares 
in Ireland without breaking Bulk, being put into Ireland 
from America, by contrary Winds, this being Triable in 
the Plantations or any Court of Record in Weſtminſter. 
Pidgeon con. Trent, 3. Keeble 640, 647. | 
A Maſter of a Ship agreed with certain Merchants 
concerning a Voyage and received Orders from them to 
lay in Proviſions of Meat and Drink, and to provide 
Mariners, &. and after the Voyage was finiſhed, the 
Merchants refuſed to pay the Maſter of the Ship, what 
they had agreed for, upon which he Libell'd againſt them 
in the Admiralty, Prohibition was granted upon the Sta- 
tute of 2. R. 2. cap. 3. the Contract being upon Land, and 
denied the Caſe. Hill. 8. Ca. 1. Cro. 296. which ſaith Prohibition 
that when a Thing is in its Nature Maritime as in the ee ys 
Caſes of Mariners Wages, the Admiralty ſhall have the wages, 
Conuſance of it. Woodward againſt Boniſhan Raymond. 3. and 
3 Levinz. 60. Coke againſt Cretcber, &c. 2 Vent. 181. 8 
If a Contract or Obligation be made upon the Sea, Contract not 
yet if it be not for a Cauſe Marine, the Suit upon this, Marine made 
ſhall be at Common Law, not in the Admiralty. Hob. at Sea. 
XK; | | | 
If the Original Contra@ be made at Sea, on a Marine Contract at 
Cauſe, and after reduced into Writing at Land, the Com- 1 ſettled at 
| Non Land. 3s 
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non Law not Admiralty ſhall have the Conuſance, Hob · 
79.212. Palmer againſt Pope. BY tur os 5 
If a Charter Party be made in England to do certain 
things in divers Places upon the Sea, tho that no Act 
is to be done in England, but all upon the Sea, yet no 
Suit ſhall be in the Admiralty for Non Performance of the 
Agreement; for the Contract is the Original and is out 
e ng of their Juriſdiction, and where part is Triable at Com- 
: mon Law, and part in the Admiralty ; the Common Law 
ſhall be preferred. Maldonado and Slawey 1 Roll, Abr. 53.2. 
Prohibition It was moved for a Prohibition to the Admiralty, be. 
to the Admi- cauſe the Libell was to execute a Sentence of the Alcade 
: —_— which is the Admiralty at Malago in Spain, upon a thin 
cute inter. done within a Port there, and after a Rule for a Prohi- 
tocutory Sen+ bition niſi, *twas moved that no Prohibition ſhould, be for 
tence of a fo tho? this Court will not execute the Sentences of any 
— Admi- Foreign Court, in as much that it is governed by 3 
12 diſtin Law, yet theſe of the Admiraliy may, and this 
is their uſe to do ſo, for this that all the Admiralty Courts 
in Europe proceed by the ſame Law, viz. the Civil Law, 
and Mibrel and Miat's Caſe 5. Ja. was Cited, to be ad- 
judged accordingly. But upon Reading the Libel in the 
Principal Caſe, it appears, that the Sentence was not 
Definitive, but Interlocutory concerning a Matter that 
ſounds as an Action upon the Caſe, and no Sum ſet; 
and alſo the Alcade is not as an Admiralty there, and 
for this a Prohibition was granted. Jurado and Gregory, 
I. Sid. 418. 1. Levinz. 267. 1, Vent. 32. and 2. Kee ble 
r. 3 | 1 
Reſcus and , Motion for a Prohibition to the Admiralty,for that they 
Contewpt Libell'd againſt one for reſcuing a Ship, and taking a- 
trlable there. ay the Sails from one that was executing the Proceſs of 
the Court, againſt the ſaid Ship, and for that in the pre- 
ſence of the Judge and Face of the Court, he aſſaulted 
and beat one, and ſpake many Opprobious Words. a. 
gainſt him. Now ſeeing that theſe Matters were deter- 
minable at Law, the Ship being infra Corpus comitatus, 
and they could not adjudge damages to the Party, or 
Fine or Impriſon, a Prohibition was praied, but denyed, 
for they may puniſh one that reſiſtes the proceſs of their 
Court, and may fine and impriſon for a contempt 
tho they are no Court of Record, but if they ſhould 


proceed 
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proceed to give Damages, they would grant a Prohibi- 
tion quoad that. Sparkes, & c. againſt Martyn. I. Vent. 1. 

A Prohibition prayed tothe Admiralty, where there was Gp taken 
a Libell for a Ship taken by Pyrates, and carried to Tu- Jane Pere 
nis and there ſold, for that it did not appertain to the tho fold at 
Court to try the Property of the Ship being ſold uponLand- 

Land: Curia in regard it was taken by Pirates, it is O- 
riginally within the Admiral Juriſdiction, and ſo continues 
notwithſtanding the Sale afterwards upon the Land. O- 
therwiſe where the Ship is takenby Enemies, for that alters 
the Property. Contrary to my Lord Hobart in the Spaniſh 


| Ambaſſador'sCaſe 78.1.Fent.z308. Anonymus. 3. Cro. 6 85. 


If Ships or Boats are found on the Sea or upon the Ships found 


_ Coaſt, without any Living Creature therein, and no at Sea belong 


Man claiming the fame within an Year and Day, the to the Admi- 
finder formerly uſed to have one Moity, and the Prince cal. 

the other Moity, but now tis left to the diſcretion of 

the Admiral, what the finder ſhall have. for his Travail, 

Charges, Danger. And if the finder conceal ſuch Goods, 

whether belonging to the Ship, as Anchors, Timber or 


other Goods, he ſhall not only loſe his Part, but be fi- 
ned at the Will and Pleaſure of the Admiral. 


If Whales or other Regal Fiſh, Ships or Boats with- Royal Fiſh 
out any Living thing in them, be driven by force of 2*94nas. 
Wind or Waves only, to any Coaſt or Land, then all 
doth belong to the Admiral, Lex Mereat. 120. 1 

See more of this Matter. 4. Iſt. 1 34, &c. of the Court 
of Admiralty. 1. Roll. Abr. 528, &c. Title Admiralty. A 

After Sentence in the Admiralty Court for the ſeizing Trover after 
of a Ship, Trover and Converſion at Law will not lye, Sentence will 
Beake contra. Thynwhitt Laws of the Sea. 425.- ER... 

Hutchinſon killed one Colſon in Portugal, and was ac- Acquittal of 
quitted there of the Murder, the Exemplification of A 
which Acquittal he produced under the Great Seal of : 


| 8 | a Foreign 
that Kingdom, which by the Opinion of all the Judges Kingdom, he 


was ſuch an Acquittal by their Law, that he could not {ball not be 


be Tried here again. 5 Ws 
The Admiralty hath not Juriſdiction of recke. 5. Rep. © 

106. 2. Inft. 167. 4. Inſt. 154. | Caſe for ſue. 
Caſe upon the Statutes. x 3. R. 2. c. 5. 15. R. 2. c. 3. and ing in the 


| 82 a Admiralty 
2. b, 4. c. 11+ for ſueing in the Admiralty for matters done for matte, 


upon at Land. 
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upon the Land, and declared that the Plaintiff was go- 
ing from the Port of London, with his Ship laden with 
Merchandizes, and that the Defendant brought a Suite 
in the Admiralty to ſtay the Ship, till caution ſhould be 
given, that ſhe ſhould not Traffick with Infidels, with- 
in the Limits of the Charter of the Ez#-India Compa- 
ny, and that they procured the Ship to be arreſted by 
Proceſs of the Admiralty, and to be detained, by which 
the Plaintiff loſt the Profit of his Voyage, upon not guil- 
ty pleaded, a Special Verdict was found, viz. they found 
the Charter of the Esf-1dia Company of 13. Ca. 2. by 
which they are. incorporated, and had the fole Trade 
to the Eaſt-Indies, granted to them with a Prohibition 
to all others to Traffick with Infidels there upon pain of 
Forfeiture of Ship and Goods, and that the Plaintiff had 
Prepared a Ship and Goods to go to the Eaft. Indies to 
Traffick with Infidels within the Limits of the Eaſt-India 
Company, upon this they Petitioned the King in Council 
to ſtay the Ship, where an Order was made to the Admi- 
raliy to ſtay the Ship by their Proceſs, which iſſued ac- 
cordingly, and the Ship was ſtayd, prout, &c. all which 
was done by the Defendants as Agents of the Company, 
and they as Agents paid the Fees of' the Proſecution, 
| ; and if -guilty damages for the Plaintiff in duplo 15 oo). 
= | ſo upon Araignment judgment for the Plaintiff and an Er- 
4 It. 138, ror affirmed. Sands againſt Sir Joſias Child and others. 3. 
Levinx. 351. Alike Caſe 1. Vent. 47. Home againſt Ivie. 
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perſonal, or binds the Succeſſor, 
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IT Reaties are occaſioned by a wiſe and Prudent care 


L of inſpecting the Motions of Neighbours and 


\ 


Advantages and Diſaduantages 
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their Affairs, the which are generally reduced to theſe 

Three Heads upon the Conſiderations, 5 
1. How a Prince ſhould govern hinſelf with his 

Neighbours. VU 

2. In gaining a Credit among them, and to have a 

part in their Deliberations. A | 
3. Is the main, which is to pierce into hie Neigh- 
bours deſigns ; fot thoſe Centers being diſcovered, 
a Prince eaſily. knows how to draw his Lines. 
II. In Treaties, the firſt thing to be conſidered is the 
manner of making the Overture; and therefore it may 
3. Cro. 685, To happen, that of two Princes who are Enemies, the one 
| will not ſeek unto the other for an accord; therefore the 
general Medium is, that the motion be propounded by 
ſome greater Prince, or by ſome Neighbour that is a 
+ Argenronand Friend to both*, and ſometimes the Miniſters. of two 
a Steward of Princes meeting accidentally, if they be imployed, yet 
the Duke of propound an Accommodation. When a Prince or State is. 
Manouamect* exaſnerated with another, and having gotten an Advan- 
be 'S tage, will often refuſe to treat any where but in his own 
e in Country, nor that unleſs firſt ſought to by a ſubmiſſive 
their Mafters Requeſt, as by Letter, G. So they of Þ Holland and 
names for the x3;/ft-Frieze-land conſidering the miſerable Diſtreſs and 
Death of the incorrigible Diſorders of their People, did ſubmit thus 
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an overture - 5 c | OED 

tor the Treaty of Peace betwixt Charles the Eight and Lewis Sforſe. + March 8, 
1653. by order of thoſe States, ſubſcrib d Herbert Van Beaumont, and afterwards 
by a Letter from the States-General praying a Neuter place, April 30. 1653. then 
by a Petition 32. June after. Leo ab Airgma fol. 817, $18, 825. | | 


III. Treaties are acted either by the interview of Princes, 

or by perſons ſufficiently commiſſionated for that purpoſe, 

. Thoſe that are by interview, have been often diſap- 

proved, though often practiſed; but that depends rather 

on the Eſtate of Affairs, and the conformity and diverſity 

of Honours, and manner of living of thePrinces and their 

People, than of the interview: that ot Leis the Eleventh 

with Duke Charles of Burgundy, and of the ſame King 

with Edward the Fourth of England palt fairly: and in all 

ſuch Treaties they govern themſelves in reference to their 

| ſupplies, according to the Confidence which they repoſe 
+ 7ugurthata-jn each other. · But thoſe interviews of Frinces have ever 
ken by his Fa- 5 been 
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been- obſerved dangerous; for Princes meaſure their ther. in- Law 


quality, not by the extent of their Dominions, but by the 3 — 
abſoluteneſs of their Power: So that he that is Supream the Amn. ; 
and Independent in his own Country, counteth himlelt Charts the Se- 
equal to any other Prince, how great ſoever. Perchance venth of 
ſome youthful Kings may diſport and ſolace themſelves Fares ara 
ia one another's Company, whilſt yet Pleaſure is all the 2 wich che 
elevation of their Souls; but when once they grow ſen- Duke of 0rle- 
ſible of their own Greatneſs, (a Leſſon they will quickly 4s, flew the 
learn, and ſhall never want Teachers) then emulation will Duke, though 


be betwixt them, becauſe at their interview they cannot Pre. 85 
ſo go in Equipage, but one will ſtill be the foremoſt, either ayer lib. 15%. 
his Perſon will be more proper, or Carriage more Court- Phi, Comiues 
like, or Attendance more Accompliſhed, or Attire more Jib. 4. cap. 10. 
Faſhionable, or ſomething will either be or be conceiv eli 
to be more Majeſtical in one than the other: And Corri- 
vals in Honour count themſelyes eclipſed by every beam 
of State which ſhineth from their Competitor; therefore 
ſome hold the beſt way to keep great Princes together 
is to keep them aſunder, accommodating their Buſineſs 
by their Embaſſadors, leſt the meeting of their own 
Perſons part their Affections, as it fell out between King Richard Hove. 
Richard of England and Philip of France, and Maximilian den in Kich, 1. 
the Firſt and Lewis the Twelfth. Job. 666. 

IV. It is preſumed, that the Perſonal Treaties of Prin- 
ces are not for matters ſmall and trivial; therefore it is 
an undoubted Maxim, That as Fealouſies may be increaſed 

amongſt Neighbours, by reaſon of ſuch perſonal interviews, 

ſo they muſt find out ſome apparent and important pretext, 
which being made known and publiſhed to remove the Fea- 
louſies of their Neighbours, they may then under ſuch colour 
and ſhadow, ' treat the moſt ſecret of their Affairs. So Pope 
Clement the Seventh under the borrowed Pretext of a 
general peace and League againſt the Turks, (which 
ſounded pleaſingly in the Ears of all Princes) at Marſeilles 
concluded the Marriage of his Niece with Henry the Se- 
cond of France. | 1 | 

V. But if of two Princes, the one goes home unto the 
other, he is bound to do him the Honour of his Houle ; 
And if the Prince be inferiour to him, he commonly ſends * 
forth ſome of the principal Officers of his Court to receive 
him; but if he be his equal in Quality, as being both 
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| Kings, although there be ſome debate betwixt them for 
_ precedence, if he come firſt to the place where the 
Treaty is to be made, he muſt go in Perſon and not by 
7 * „Proxy. | 
13 In the interview that was between Lewis the Twelfth 
tory offrance and Ferdinand of Arragon at Savona (which then belonged 
and Ferron his unto the French King) Lewis the Twelfth at the approach 
ſupply of the of Ferdinand*s Galley (before he could land) enter'd into 
* 13 it, accompanied only with his Guard, to teſtifie his con- 
Dole of G fidence, and thereby to aſſure King Ferdinand of that 
Je.ms, after- Which he had promiſed he ſhould find in him; and at 
wards Lewis their going to Land, King Lewis left the Right hand to 
12'b,upon the perdinand, who lodged in the Caſtle, as the moſt Ho- 
_—_ 2 nourable place, and himſelf went to the Biſhoprick. 
che Bell - VI. By the Laws of Treaties, when two Princes unequal 
in Quality parley, the Inferiour is to come firſt to the place 
of congreſs there to attend the Greater; yet the contrary 
hath been moſt commonly obſerved upon this very rea- 
ſon, that he that is leſs ought firſt to wait on the Grea- 
ter, and from thence go to the place appointed for the 
Parley ; and this was particulary done at the interview 
of Pope Clement the Seventh and King Francis the Firſt, 
although that Marſeilles were in the King's Subjection. 
VII. Again, Treaties by thoſe that are ſufficiently com- 
miſſionated for that purpoſe, are to act either ſecretly or 
openly. Treaties cloſe or Secret are uſually made in order 
to the compleating or ſettling of Leagues between two 
Princes or States, ſometimes by entertaining him with 
whom they treat under ſuch a Pretext, to deceive him in 
the end, at other times to ſurprize an Enemy,or to aſſure 
a Prince of two Enemies, treating with one ſecretly, the 
other openly, and the like. Theſe are the ordinary Poli- 
_  4$0Maximilz- cies among Princes, and wherewith the wiſeſt of Kings +, 
an and Ferdi. and the moſt knowing, Councils have been deceived and 
nand having abuſed even to accept of a Treaty, when at the ſame time 
71 Y are z the Propoſer hath no other thoughts than to betray them: 
ö chird, ich the Spantards have been famous at theſe Projects. Memo- 
was that he Table was that deſign of theirs to interrupt the League 
wou'd reſign which was ready to be made between the Princes 
up the Impe- of Haly and Pope Clement the Seventh after the Battel of 
1 Pavia, propounding unto the Pope to treat and accord, 
pation is ſent the which not only hindred the- League, and ſtaid the 
| 333 N preparations 
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the Interview is to be made is very conſiderable; ſo is it 
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preparations of War which he might make, but alſo cau- .o Enel 
ſed him to diſcharge the Troops which be had drayn approved, 4. 
unto him for his ſafety. So Bourbon, General of the Im- $. is to come 
perial Army, entertained the Pope with an accord, whilſt to * 
his Army marched to the Walls of Rome. to receive the 


Crown, and 

/ to 855 | | Maximilian is 
to accompany him to Rome to receive the laſt Right of the Imperial Dignity, and 
having given him the Inveſtiture of Milan in feodo more Imperiali, then in poſſeſſion of 
the Frencb, and in enmity with the Houſe of "Auſtria: all things being thus conclu- 
ded, and F. 8. having paid the Monies agreed on, and made ready his preparations. 
Charles the Fifth and Grandſon of Maximilian, is a rub in this League, who muſt be 
firſt removed; thereupon the old Fox the Emperor ſends a Propoſal, that he would 
come firſt into the Netherlands to take off his Grandſon, which while agitating, he 
ſtrikes up a ſecret Peace with the Freu.) King, and ſo H. 8, is betrayed a third 
time and the agreement refuſed to be complied with, Cotton Treaty of Amity fol, 


VIII. Hence it is, that during Treaties, be they open, 

or ſecret, the Princes or States concerned in them, muſt 

watch the more carefully, have the diligenter Eye, and 

by all the ways imaginable reinforce their ſtrength, not 

only to fruſtrate their Enemies of all hopes to ſurprize 

them, but to the end the Conſideration of their Force 
and Opulency may put them in a. poſture to obtain 
Conditions of more Advantage. Beſides, it is an unde- 
niable Maxim, that no Treaty muſt be held firm, valid, 
and concluded, unleſs it be ratified by that Prince or 

State with whom rhe ſame is made, eſpecially if it be 
with a Prince whom they detain Priſoner ; for by + Law 
the force by the which he hath been conſtrained to pro- f Sacramento 
miſe, will at leaſtdiſpenſe with him ſo far as to re- adviſe, OT 
if not to break. quam projets 

; | | faſcibus oo de- 
pofito Imperio privatus & captus ipſe in alienam veniſſet pote ff atem ? Curio in Cæſar, to 
thoſe that had been the Soldiers of Domitius ſo ſpake, lib. 11 de Bello Civili. Vide 
Grot. lib. 2. cap. 13. S. 18. Pope Clement the Seventh refuſed to ratifle the Treaty 
with Dake Ferrara which he made when a Priſon=r, ſaying, That it was a diſhono- 
rable thing for a Man in Life to ratifie a matter done in his Name when dead, not 
conſiſtent with his Honour nor Intereſt. So Francis the Firff excuſed himſelf to 
ratifie the Treaty of Madrid, upon the inhumanity done to him by the permiſſion of 
Charles the Fifth, they being extorted from him, nor did theyſtake place, though 
the King left his Children as Huſtages, 1 


IX. Again, as in the Parlies of Princes, the place where 
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in Treaties which are tranſacted by Embaſſadors, Agents, 


Envoys, & c. If it be to compleat a Peace, or ſettle a 
League, it muſt not be too far from the Contederates, but 
at ſome convenient place, to the end they may have the 
more ſpeedy Anfwers from their Principals ; but then the 
firſt is always to be in ſome place Neuter, or ſometimes | 


upon the Confines of Kingdoms; for that it is neither rea- 


. 
r 
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ſonable or honourable to treat a Peace in the Territory of 
one's Enemy ʒbut the latter touching Leagues may be any 
where. That of Edward the Fourth with Lewis the Ele- 
venth was in the Territories of the Duke of Burgundy, but 
that was perſonal: And that between Fance and Spain, 
concluded by Cardinal Mazarine and Dom Lewis Mendez, 
de Haro, Plenipotentaries of both Crowns, was in the 
Iſle of Pheaſants in the River Bidaſſoa upon the Confines 
of the Pirenæan Mountains, And the laſt great Treaty 
which begun at Co/ogne in the year 1673. under the Me- 


diation of Savedeland, in order to put an end to that War 


wherein moſt of the Crown'd Heads of Europe were in- 


volved, was lookt upon as a place proper; but the ſei- 


ing of Prince William of Furſtemberg, and the taking 


of Forty thouſand Crowns out of the Waggons of the 
French Embaſlador in a Neutral City, broke off that Ne- 


: 1 and though the violence committed on this 


Prince, by the Emperor's Miniſters, and the injury done 
to the French King, gave ground to fear, that there was 


| no Peace to be expected, and that the Moſt Chriſtian King 


would never conſent to the renewing of the Treaty, un- 


| leſs reparations were firſt made for thoſe two injuries: 


Nevertheleſs, at the inſtance of the King of England 


(whoſe. Mediation was generally embraced by all the 


Princes concerned in that War) and at the ſolicitation 
of the Biſhop of Strasburg, who publickly declared he 


preferred the Advantages of Peace before the Liberty of 


his own Brother. Nimmegen was pitch'd upon as a place 
neuter and proper for a Treaty, and thereupon the French 
King, 17 February, 1975. named for that Effect the Duke 


of Yitry, Monſieur Colbert, and the Count D'Avaux, his 
Embaſſadors. SY 


X. Embaſſadors having received Orders to treat, the 


Prince to whom ſuch are ſent, is not by the Law of 


'Treaties bound to treat perſonally, but only to depute 
PE os | | - fome 
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ſome of his Council for that Effect; the reaſon is, for 
that the Dignity of a Prince may receive ſome detriment 
which cannot be maintained amidſt the Conteſtations 
which happen in Conferences, | 
But if an Ambaſſadour be deputed as Lieutenant to a 
Prince, there indeed ſuch Commiſſioner is not bound to Fujius Ferrer 
treat but only with the Prince himſelf: and ſo it was where 4e eg brin- 
the Biſhop of Gurgia, was deputed by the Emperor to chu. & de eo- 
Pope Fulius the Second; the Pope commiſſionated three" He & of- 
Cardinals to treat with him ; but the Biſhop having notice wy 
in what quality he was like to be received, commiſſiona- 
ted three Gentlemen to confer with them, excuſing him- 
ſelf upon other Affairs, which afterwards was explained, 
that he came not as a ſingle Embaſſador, but as a Lieute- | 
1 Emperor, in the which Quality he had been 
received at Rome by the Pope: yet it hath ſo happened, There! 
that Embaſſadors, if not admitted to a perſonal . * * 
have refuſed the Diſcharge of their Commiſſion, and ſo Inſtructions 
did Chancellor Marvel, Embaſſador from the French Provided for 
King, who delivering his Meſſage to Philip Duke of Bar- _ 3 
gundy, was interrupted by Charles the Duke's Son. I am ſent point, if the 
(ſaid he) not to treat with you, but with your Father ; and matter ſhould 
Mr. Fade, who being commiſſionated by Queen El:zabeth come into de 
to Philip King of Spain, would by no means admit him- h c,,;,.. 
ſelf to be turned over* to the Spaniſh Privy- Council, but 1 
would either have Audience from the King himſelf, or * Cambden E- 
would return without it. 5 . 
XI. The Deputies being aſſembled, their Seats are Con- 584.383. 
ſiderable, they having no power to quit any thing of the | 
rank which their Mafters ought to hold: and by the Law 
of Treaties the firſt place is at the head or end of the Ta- 
ble, (if there be one) the ſecond is the firſt on the right 
- hand, and the third is the firſt on the left hand of him 
that is at the end: and if there be many Deputies to one 
Prince, they uſually ſit at one ſide, to have the more fa- 
cility to confer together, if it be needful. | 
XII. The Embaſſadors having concluded and ſetled So Fu1izs ths 
their Places, their Commiſſions of each {ide are to be in- Second dia, 
ſpected and conſidered : and therefore it is an undoubted e 
Maxim, That when they are general or ambiguous, the — . 
Principals have no will to conclude; or if they are fair wich Le. 


and plain, yet there may be wanting power to conclude, ſent Cardinal 
5 a D or Final, and Bi- 


* 
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ſhop of Tivoly or having power to conclude, it may be with a Salvo, till 
£0 Paris, but they are ratified. 1 | 
never armed : | 
t hem with . 6 | 
Power to conclude ; this was to fruſtrate the important inſtance of the Conſiſtory- 


The principal Clauſes generally are, 
1. Either for Peace or Truce. T | 
2. For Reſtitution of that which they pretend hath 
been unjuſtly taken away. | 
3. For the Ceſſion of Rights. ET | 
4. For Limits and Bovads, the which if they can- 
not regulate, they put them in ſuſpence, or elſe 
they make ſome Act which may interrupt the pre- 
ſcription of him which holds them. Es 
5. For paſlage, with Conſignation of Hoſtages. 
6. For Forts or Caſtles for Aſſurances. 
7. For an Offenſive and Defenſive League. 
8. For Neutrality. 855 | 5 
In the managing of all which, and of all other matters 
proper for ſuch Treaties a ſpecial regard muſt be had not 
to move for a Perſon odious to him with whom the Trea- 
ty is made, nor to yield to the firſt demands though ne- 
ver ſo juſt, but reſiſt them ſtoutly; but if danger is emi- 
nent, then it is a certain Maxim, Not to ſtudy ſo much to 
Negotiate with advantage, as to provide for ſafety. | 
XIII. Treaties which are made with our Neighbours 
as Friends, are called Treaties of Alliances, equal or unequal. 
2 The equal is either of ſingle Friendſhip only, for the en- 
The Leagues ter tainment of Traffick, or for aid and ſuccour; that of 
between the ſuccour is for the Defenſive or Offenſive, and ſometimes 
8 ws z for both, with or againſt all Men, or againſt ſome certain 
Spain are com- Princes and Republicks, and their Alliances are contract- 
monly be- ed, either from Eſtate to Eſtate, and for the Preſervation 
tween Kings of the Eftates of each other (in which caſe by the death of 
— T "5% the Prince they may not be interrupted) Or elſe they are 
=p wha and Contracted betwixt Prince and Prince, and then the death 
Man and Man of one ſuſpends till a new Treaty hath confirmed it,unleſs 
of their Sub- there is a time certain preſcribed by the Treaty, to the 
jects, and _ which the Alliance muſt continue after the death of the 
a4 wy ol 1 op. Prince; Or elſe they are made from an Ffare to a Prince, 
on to be the Where the death of the Prince does likewiſe, if not diſ- 
firmeſt of Al- ſolve, yet at leaſt ſuſpend till a new Treaty of Confirma- 


tion 
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tion of the precedents, although by the Laws of England liances. phil 
Rex non inter moritur. | _ _ Comines lib, 24 

| | c2p.8. And in 

5 „ the very Alli- 
ance with Frauce concluded Fuly 2+. The firft Article is in theſe words: That there 
be an univerſal and perpetual, true, and ſincere Peace and Amity between the Moſt Chri- 
ſtian King and the King of Great Britain, their Heirs and Succeſſors. and between the 
Kingdoms, States, and Subjects of both, &c. Vide 9 E 4.2.4. The League then 
made with the Scots, and likewiſe between Edward the Fourth and the Duke of Bur: 
gundy. Phil. Comm. J. 3» Co 6. ; 2 


XIV. Sometimes Aliances are contracted for an Enter- 
prize and for one effect only, in the part in which the 
Allies are intereſſed, and ſuch are generally called Leagues, Rot. Pat. 4. 
which in England have been ſometimes confirmed by Ad H. s. num. 4. 


& Parliament *. Coke 4. Inſtit. 


Leagues are ſuch Agreements that are made by the _ de jure 


Command of the Supreme Power, and whereby the whole begi & paci 1, 

DO is made liable to the Wrath of God, if they in- 2-6 15-5. 3. 
Inge It, | | 
All Leagues or Safeconducts are, or ought to be of 

Record, that is they ought to be inrolled in the Chance. 

ry, to the end the Subject may know, who are in Amity 

with the King, and who not, who are Enemies and can 

have no Action here, aud who are in League and may 


have Actions Perſonal here, 4 Inf. 152. 


Leagues commonly are Offenſive, but in effe& they tend 
to attempt againſt ſome one, and in the bottom are lodg- 
ed Articles of Secrecy for the Enterprize: and ſuch was that 
of Cambray againſt the Venetian, in which they borrow- 1 
ed the pretext of Religion and the Peace of Chriſtendom. Cam = the 


5 | Confederates 
of which were Pope Fulizs the Second, the Emperor, Kings of France, Spain, and 
Arragon, Anno 1358. Vide Hiftory of the Republick of Venice fol. 87. 2 


XV. The ordinary cauſes for which Princes and Re- 81 ut vim paji 


 publicks make Leagues, are either to facilitate a Con- «4 vim in- 


erendam jus 


queſt, as that that was made between Lewis the Twelfth 21h, .9..; 
and Ferdinand of Arragon, for the Realm of Naples, or to itt. ab.. 


balance the Forces of one that is more mighty, in hinder- ret. Grorizs de 


ing him that he grow not greater ; but Arms ought not oy belii & pa- 
to be taken to diminiſh ſuch a Neighbour's power, for “ 15 


that fear is uncertain; but prudent Leagues may be made * * 
for diminiſhing their power. 
e H 4 e 


— 
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The Engliſu made a League to ſuccour the Hellanders, 
not only to balance the growing opulency of the Spa- 
niſh Monarchy, but likewiſe to encreaſe her own by the 

Alliance of the Dutch, Quid ſequitur? © 
XVI. Again, Leagues may be made for the procuring 
of a general peace by way of Mediation of their Neigh- 
bours in War, and ſuch was the late Treaty of Nimmegen 
mediated by the King of England, and concluded Aug. 10. . 
1678. between the Ambaſſadors and Plenipotentaries 
of his moſt Chriſtian Majeſty on the one part, and the 
Ambaſſadors and Pleniporentaries of the Lords State: 
General of the United Provinces on the other part; ſuch 
was alſo the League of Union propounded by His now 
Sacred "Majeſty, and afterwards concluded betwixt him 
and the States General of the United Provinces for an effi- 
cacious Mediation of Peace between France and Spain, His 
Sacred Majeſty of Britain having a Proſpect to what after- 
wards happened, and of a War, wherein moſt inevitably 
would be involved moſt of the Princes in Chriſtendom ; 
to the effecting of which Peace, His Majeſty and the 
States General did obtain a promiſe from the French King 
to the Dutch, to lay down Arms, on condition the Spa- 
niards would formally and ſolemnly, by a Treaty of Peace, 
quit to him all thoſe Places and Forts, together with the 
Chaſtellenies and their appurtenances, which they by force 
of Arms had taken in, or fortified in the then laſt year's 
Expedition; or, otherwiſe that the Spaniard be brought 
to transfer to the Fench all their remainder in the Dutchy 
of Luxemburg (or to the County of Burgundy) together 
with Cambray and Cambreſis, Douay, Ayre, St. Omers, Bergue, 
St. Avinox, Fuernes, and Lynk, with the Bailiwicks, Cha- 
feellenies and all other their dependencies; and the French 
League of u. King to reſtore to the Spaniard all Places, Territories, 
nion between Which they have by Arms taken fince their entrance into 
his Majeſty of Handeri, on Condition that the State, General do recipro- 
64, oe pant cally undertake and ſecure to the French, to prevail with 
General of the the Spaniard to conſent. to the ſame Conditions, which once 
United Netber- effected would(as was hoped) initiate the tranquillity and 
lands, conclu- be the intereſt not only of the two Warring Crowns, but 
1 at the of all other the Princes of Cbriſfendom. To the effecting of 
4e eg. which there were ſeveral Articles agreed; and likewiſe 
it was agreed, that if a Peace ſnould happen to be made, 
51 
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His Majeſty and the States Genera! ſhould become War- 

rantees, and a place left for any other Prince or State to 

come into the ſame, who ſhould think it their Intereſt to 

keep the Peace of Chiffendom undiſturbed, and to reſtore. 

the Low-Countries to their tranquillity: there was provi- 
ſion made likewiſe by the ſame, for the Forces of each of 

the Warrantees to be uſed againſt thoſe that ſhould break 

and violate the ſame, obliging them to ceaſe the violence, 

and repair the Party injured, 

XVII. A Defenſive League, which hath no other benefit gut 2 Defen- 
but a neceſſary defence, and in the which mean Eſtates ſive War is un- 
are in a manner equally intereſſed, laſt uſually longer than juſt on hispart 
an Offenſive League, which is voluntary, and from the Who gave juſt 
which either on the Confederates will eaſily part when he T - wg 
hath more intereſt :/ So as in balancing the intereſt of theof the ee 
one and the other, he that ſhall find himſelf accompanied ſador from 
with diſtruſt, and an opinion to be irreconcilable to the ?rivernum to 
common Enemy, generally proves the moſt firm in the i Senate: | 
| League. | 7 20 ritis & fidam 


| S perpetuams 
fi nalam haud diuturnam, Liv, lib. 8. 21. 
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The Wiſdom, Courage, Means, and Conſtancy of the Prince 
or State is to be conſidered; ſo likewiſe the diſtance of 
the Places, as well in regard of thoſe with whom they 
unite, as of thoſe againſt whom they make the Leagues. 3 

XVIII. Leagues having no other limitation, but the end Pontius Sannis 
of the Enterpriſe for which they are made, have admit: after reflicuti- 
ted many large debates in caſes of accident: For inſtance, ral 
If an Enemy ſhall take the Country, for the defence where- and the au- 
of the League was made, the Queſtion has been whether thor of the 
the Confederates be bound to aſſiſt him who hath loſt it, breach yield- 
in the Recovery; ſome have held, that the Defenſive did © up. er fg. 


N L « | 2} 
not extend ſd far: notwithſtanding if there were no 2 


the defenſive, if it be general. For as it hath for its end OG 12 
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tam ſuperbè à divert him from attempting any thing againſt the Allie; 
Romany fade the Offenſive being judged by the gęreſſon, and not by 
ſperan: and that which follows 3, by a ſtronger reaſon they ought to en- 
. alittle after, ter into the Country conquered from the Allie, for the 
What more recovery thereof; but excuſes in this kind proceed from 


do Lowe to thoſe who fail in their faith, courage, or means to re- 
thee, O - over | | : 
man ? what to © a | 
the League ? LS | | | 
what to the Gods, the Judges of the League? whom hall I bring unto thee to be 
the Judge of thy anger and of my puniſhment ? 1 refuſe no People, nor private 


An.1515. Vid. XIX. Contribution is one of the main ingredients in a 
Sir RebertC0?- League, and is of great difficulty to regulate. It is made 
—_— either in Men or Money; the men are entertained by all 
of Amity and Parties, Or by him only that bath need, or otherwiſe as the 
Marriage. League is. Henry the Eighth made a League with Francis 
the French King againſt the Emperor Maximilian and Fer- 
dinand, for the Recovery of Milan, which he did, for the 
protection of his Neighbour, and Reduction of the Swiſſe 
from the Imperial fide, for which he employed the Baſtard 
of Savoy; the agreement was of reciprocal Succour of 
20006 Men, if the War were by Land, and of 6000 if 
it were made by Sea; and in all other occaſions, the French 
King was bound to aſſiſt the King of England with 12000 
Lances, and he the King of France with xoo00 Foot at his 
charge that had need. | 
So where Contribution is concluded for Money, there 
are difficulties that do ariſe from the Perſon or Place where 
it muſt be kept ; to deliver it into the hand of the ſtrong- 
eſt, is not ſafe, for fear they ſhall not be able to call bim to 
account; to lay it in a weak place, were to expoſe it to the 
attempt and force of the ſtrongeſt, or to him that ſhall firſt 
take Arms; but it has been uſual for the ſum not to be 
advanced till after the War begun. —_— 
XX. Leagues concluded by the Deputies of the Confede- 
rates, there ſometimes falls out a difficulty who ſhall rati- 
Andreemgure- fie and declare himſelf firſt. In the League which was 
ceni Hiſt. Ven, made between Francis the Firſt, the Pope, and the Princes 
of Italy, the King refuſed to ratifie untill the Pope and 
Venetian had ratified before him, and in that he ſo cun- 
ningly wrought, that he procured the Collægues to oe 
| | | ana 
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and begin the War, whilſt that he treated ſecretly for 
 thimſelf, to the end he might make his Conditions with 
more advantage; this he declared was for fear thoſe 1:a- 
lian Foxes ſhould ſhew him the like, | | 
XXI. Leagues made for an Enterpriſe ſucceed ſeldom 
according to the hope of the Allies, if the Enterpriſe be long ; 
for beſides that the preparations be long, the opinions 
divers in the purſuit, the reſolutions inconſtant, the in- 
tereſts of Princes or States in a League may change with 
time, or with the practice of him againſt whom they are 
in League, in withdrawing ſome one of them, or making 
him to ſuffer more loſs than the reſt; for ſeeing himſelf 
101 defended or ſuccoured by his Confederate, and that he was 
in a greater danger to loſe than his Companions, he 
then ſtudies to retire & and to make his accord apart, as did 


the Venetians with the Turks, after the loſs of Cyprus. 2 


hath violated 


3 the League, 
the other may depart from it; for the ſeveral Heads of the League have every one 


the force of a Condition, ſo Grotius conce ives J. 2. c. 13. 5 15. 


XXII. The ordinary cauſes of the Rupture of Leagues Soluri federis 
are diſtruſt and jealouſie, as if one hath had conference with 22 Juſti- 
the Enemy, without the conſent of the reſt; if that which 40 . 
ſerveth for the ſafety of one, diminiſh the ſafety- of tbe o- je conferum, ſed 
ther, inconſtancy, variety, cowardice, diviſion, uſurpation qui quam jurati 
without the conſent of the others. : | promiſerant o- 

So if he treats with the Enemy, not comprehending f — 
the other Allies, but as Adberents; as Lewis the Twelfth ud oo, 
left the League of the Venetiant, for that they had made ve tantillum ex 
a Truce with him, and had preſumed to name him only dictis parsatter- 
as an Adberent, It was the opinion of Byran, that if all the 1 

Subjects of England would make War with a Confederate fo, 484. 753. 
Prince or Republick in Leagre with the King of England} —_ 
without the aſſent of the King of England, ſuch a War 19 E. 4. Vide 
was no breach of the League; and upon the ſame rea- Stat. 2.8 c.6. 
ſon were the reſolutions of the Judges in the Duke of * . : 
Norfolk's Caſe, where the Queſtion was, Whether the Nrfoll Cale. 
Lord Heriſe and other Subjects of the King of Scots, that 4 Int. fol. 152. 
without his aſſent had waſted and burnt divers Towns in 
England, and proclaimed Enemies, were Enemies in Law, 
within the Statute of 25 E. 3. the League being between 
the Engliſu and Scots, and reſolved they were, and that 


the League remained. XXIII. The 


© Samnitipopulo 
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In fidetitate + XXIII. The Succours that one Confederate muſt afford 
feudal dicitur; another Confederate (according to the Law of Leagues) 
Er fſctvero nagainſt a Confederate, is of great conſequence: Three 
juſte ore, Princes Allied, the one makes War againſt the other,and 
& generaliter demands ſuccours from the third; in this caſe if the 
vel ſpecialiter . Treaties of Alliance be only for Friendſhip, it is certain 
Juergen he is not bound to give any ſuccours : But if the Treaty 
ne 2 2 carries an Offenſive League, he muſt ſuccour the moſt an- 
auxilium. Orat. cient allied by a precedent Alliance. If the precedent Allian- 
Demoſthen. de ces have been made both at one time, he muſt ſuccour 
Meg alopoli. him that is allied in an Offenſive and Defenſive League: 
but if the League be Offenſive and Defenſive of either fide, 
* Nibil interce- he ought not to ſuccour either; but he may mediate a * Peace, 
di, quo minus and cauſe the — oy i by the Common Allies, 
- +4, Which being propounded with a Declaration, that if one 
Hy ther refuſe, or baving once ſubmitted, will not yield to 
am fit. Liv, 1.8. Judgment, he will ſuccor the other, as the Swede and 
Grotius deZure 8 71ſt, upon ſeveral occaſions have done; notwithſtanding 
N 5 er in point of State on ſuch occaſions they uſually balance 
& 12. Vide their Eſtate, and looking more to ſafety than Fuſtice, they 
Monmouth Hi- ſuccour him who being enforc'd, may weaken the power- 
ſtory of France ful, who is more to be feared ; yet to unjuſt Wars there 
Jol. 31. is no obligation; then certainly he ought to be preferred, 
who hath a juſt cauſe of War. 
XXIV. By the Laws of Alliances Princes may aid parti- 
cular and common Allies, if they be wronged by one of the 
Allies. | - 
Equalscannot But he which is not comprehended in the Treaty of 
direQly retuſe Alliance, cannot be defended againſt him that is allied 
War, nor de- ithout breach of the Alliance; therefore Mediation in 
mand Peace. ſuch caſes is the only hopes of the oppreſſed, which not ha- 
Vving its effect, if the oppreſſed put themſelves into the pro- 
Liv. 3. Tohbia tection of the Mediator, they then become in the nature 
| mp y of his Subjects, and then that Prince is obliged to their 
6am Zr. ſuccour and defence, even againſt his Allies, and this is by 
natural Right. | | | 


When Edward XXV. By the Laws of Leagues, though the Oath binds 
theFourthwas only the Perſon, yet the Promiſe binds the Succeſſor ;, for 
chaſed out of though ſome do hold, that Leagues do depend upon the 
8 Oath as their Firmament, though that is not ſo for the 


Sixth was ſet moſt part, yet the efficacy of ſuch Leagues reſts in the 
| RR es : promiſe 


* 


PEI 
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promiſe it ſelf, to which for Religion ſake the Oath is ad. up again; yet 
ded. Hence it is, that Promiſes made to a Free people are by Reaſon 

in their nature reai, becauſe the Subject is a permanent mar. there was in- 


ter; although the State or Republick be changed Int; 7 into the 
Monarchy, yet the League remains, for that the body, words, with 


i. e. the power 1s ſtill the ſame, though the Head be chang the Xing and 
ed. And the perſon is inſerted into the agreement, not Malm, that 


that the agreement may be perſonal, but to ſhew with — — | 
whom it is made; for if it be inſerted into the League that tual Pls — | 


it ſhall be perpetual, or that it is made for the Food of the mines. lib. 3. 
Kingdom, or with the Perſon and his Succeſſors, or for a % s. 
time limited, the ſame does moſt apparently demonſtrate . Leg. 


the thing to be real. 2 70. 8 


| 5 | | =P pactis. Adde 

ns Helvenits cauſantur poſt mortem Hen. 3. apud Thuayum, lib. 97. in An. 1589. 

1 & inſgnem locum apud Cambden, in Anno 1572. ubi de Federe antiquo Gall. 
Scot. \ : x : 


However, in all Leagues which tend to Peace, though 
there may remain ſomewhat, whereby words of ambi- 
guity may ariſe; yet the moſt pious way of interpreting, 
hath been to account the ſame rather real, than perſonal ; 
for all Leagues made for Peace or Commerce, admit of 
a favourable conſtruction, Leagues defenſive have more of 
favour, offenſive of burthen, Peg 

XXVI. Leagues made with Princes, although they Quin ſaid to 
| happeu afterwards to be driven out of their Kingdoms Nabis, We 
dy their Subjects, yet the League remains firm and good; — 3 no 
for the Right of the Kingdom remains with ſuch an unfor- — 
tunate Prince, notwithſtanding he hath loſt his Kingdom : with ve 
The Preſident, Canon, and Plenipotentiary for the Duke withPelops the 
of Lorraine at the Treaty of Nimmegen, renewed his in- juſt and lau- 
ſtances with the French Ambaſſadors, that he might ob- = —_— 
rain ſome moderation of the Conditions that had been ns. 
ſtipulated for his Maſter ; the Emperor did the like, bur 
without ſucceſs; however the Duke would not neglect 
any thing that might give the French King freſh Eviden- 
ces of his deſire to merit the Favour of his Majeſty, he got 
Sir Leoline Fenkins, and the reſt of the Mediators, to de- 
clare to Monſieur Colbert, that the Emperor had taken 
into his Service all the Larraine Forces; and in the pub- 
lick Declaration which the Duke made at —_ 5 
aid, 
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ſaid, That he had delivered all bis Forces to a Prince at 
peace with France, that be might make it appear to the King, 

5 tbat though he was expelled his own Dominion, yet he ould 
4s nothing that might give his Majeſty ground to drprive 
bim of the honour of bis favour: And notwithſtanding 

all theſe moſt ſubmiſſive offers, this Unfortunate but Gal- _ 
lant Prince was ſhut out of that famous Treaty, which 

put an end to a War wherein almoſt all the Princes of 
Ewrope were engaged. On the other hand, Leagues 
made with the Invader cannot be good; for his cauſe be- 
ing juſt, i odious: but if & the people will make him 
King de facto, and inveſt him, the queſtion is then out 
of all controverſie; for then he is become a King reg- 
nan, and by the Laws of Eugland, if Treaſon. be com- 

14 E. 4. 1. mitted againſt his Perſon, and after he is beaten out, 
9 412 and the King de Jure comes to his Crown, the King de 
3e 1. fel 7. Fare may puniſh thoſe Traytors pith death: f 
Ik)ube Earl of Farwick having raiſed an Army in Fance 

Ed. 4. in An. and Flanders, invaded England, and within five or fix 
* days after his landing, King Edward's Forces betraying 
him, the Earl became Maſter of the Realm; the King 

flying for protection to his Kinſman the Duke of Burgun- 

dy, he kindly in his misfortunes entertained him; yet 

while he was in this baniſhed eſtate, the' Duke of Bur- 
gundy renewed the League with the Engl;ſh, it being a- 

greed, that notwithſtanding King Edward's misfortune, 

the League remained firm and inviolable between the 

Phil. Comines Duke Charles of Burgundy, and the King and Realm of 
3. c. . England: So that for Edward they ſhould name Henry (who 
Reges qui reg- Was newly taken out of the Tower by the Earl of Warwick, 
nis exuti ſunt at his chaſing out of King Edward.) Now the true rea- 
cum alis regni ſon that Leagues remain, and are firm, notwithſtanding 

— 12 E ſuch a change, is, becauſe there goes along with them a 

An. tacit condition, viz. of holding their poſſeſſions ; and 
therefore the World wondred not, that His late Sacred 
Majeſty having ſworn a League with the King of Spain, 

expreſly as he was King of dune did notwithſtanding 

receive two Ambaſſadours from the then new King of Por- 


*;1 . 7. fo 10 


tugal; and that without being judged either in England or 
Spain to have broken his former Oath aod League. 


The 
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The Duke of Guiſe having formed the League againſt 
the Third, which was, in regard the King was 
ſo cold in the Profeſſion of the Remiſh Faith, that it was 
in danger to be extinguiſht by the increaſe which he per- 
_ - mitted of the Reformed Religion, eſpecially ſeeing Henry 
the fourth then King of Naworre, was of that Religion, 
and was to ſucceed to the Crown; wherefore by the Me- 
diation of Philip the Second of Spain, the Pope qualified 
the Duke of Guiſe, Head of that Catbolicł League, and Peter Mar- 
(which in point of Government was to ſet him above theth:ms Hiſtory 
King) avowed him Protector of the Carholick Faith in the of France in 
Kingdom of France, When Henry the Fourth ſucceeded 2 : 
to the Crown, then this League for ſecurity of Religion — 
was moſt violent, and the Spaniards without, hoped, by 
nouriſhing thus the diviſion within, to carry all for himſelf 
at laſt. To avoid which gin, and to anſwer all, the King 
changed his Religion, and negotiated by 4 Oſſat, to be 
received by the Pope as a dutiſul Son of the Churob of Rome, 
demanding abſolution for what was paſt, and making 
large promiſes of due obedience for the time to come. The 
King of Spain intereſt was, that he ſhould not be received, 
and thereupon he endeavoured to perſwade the Pope, that 
King Henry did but diſſemble with him, and that under 
this Diſguiſe he would eaſilieſt ruine the RowjſhReligion: 
Notwithſtanding this the Cardinal obtained his Reception, 
Abſolution, and Benediction, through the many Promiſes 
and Preſents which he made to H Halineſ; whereupon 
the Speniard's Deſigns were in a Moment all blown over 
from France, but fell heavily upon the United Provinces, 
which were ſorely oppreſt, for that they apprehended the 
Loſs and Ruine of their Country ; and thereupon they im- 
plored Aſſiſtance from King Henry, who received their 
Ambaſſadours very Graciouſly, and gave them Aſſurance 
of Relief. The King of Spain, who wanted no good in- 
telligence in the Court of France, immediately remon- 
ſtrated to the Pope, That his former Intimations concern- 
ing Henry's Diſſimulations, did now appear in the. Face of 
all the World; and that ſeeing Hz Ho/meſs had been fo 
Credulous, he knew not now whether they ſt.ould be able 
to ſave the Catholick Faith from being ſubjected to the 
Reformed Religion or no: for whereas the Hollanders had 
rlevolted from him, only becauſe he reſolved to uſe the 
- M4570 true 


128 1 ot leite by Alliante equal. | 
true Means for the Eſtabliſhment of the Rowiſh' Faith ag 
mong them; and that now he was in a fair way of reduc- 
ing them (which conduced ſo much (by His Holineſs. his 

Opinion) to the Eſtabliſhment of the Romiſh Faith) Henry 
had taken their Party againſt him in that Work; and that 
at Paris he had received their Ambaſſadours to that Pur- 
poſe, although he knew they were his lawful Subjects, 


Ce. | #4 42 5 842 
This ſtartled the Pope not a little, who charged 40ſt 
for having betrayed him, and put the Church in Danger. 
This Argument was as ſubtil on the Spaniards fide, as 
changing Religion was on King Henry's; and therefore 
the Cardinal was not a little perplext how to anſwer it 
to the Advantage of his Maſter; as alſo coherently to the 
- Conſiderations of his former Reception into the Church: 
But at laſt he replied, That Hi: Holineſs needed not won- 
der how in reaſon ofState, thoſe different Religions might 
joyn together for political Ends, without Hazard of alte- 
ring Religion. Thus David ſought Protection of the Phi- 
liſt ines, and Abraham redeemed the ſinful Sodomites. That 
he took it to be upon the ſame Ground ; that His Holineſs 
himſelf, not long before, received a Perſian Ambaſſadour, 
who was ſo far from being an Heretick, that he never 
pretended to the Name of Chriſtian: That it was a plauſi- 
_ ble Argument which the King of Spain uſed, in complain- 
bide Peter Hi. ing of Henry's receiving andavowing their Ambaſſadour, 
— + bs "eſpecially knowing at the ſame time that they were Re- 
France in Vita bels, and could pretend no Right or Title ſeparate from 
Hen. 4. In his Crown: © For Princes (quoth he) when Ambaſſadours 
Regno diviſo © are addreſt to them, never inform themſelves of the 
genie P; © Rights and Title of thoſe Princes from whom they are 
"hs 7 * ba- ſent; but whether they have Poſſeſſion of the Force and 
bentur: And * Power of thoſe Places from whence the Ambaſladors are 
Princesareto* employed; for it would be an endleſs Task, and require 
9s op hae «© an infallible true Hiſtory of the World (which is not to 
whicheach © be made by Man) it all the Ambaſladours, before their 
Kingdom © Reception, ſhould be obliged, firſt to prove clearly to 
hath to afford the World, the juſt , Right by which their Maſters de- 
Benefit one rive thoſe Titles and Juriſdictions which they aſſume to 


to the other C | 


examinetheir > XXVII. And as Leagues are Covenantsor Agreements 
Titles. made by Command of the higheſt Powers, wherein the 
OO TT ; = Buruics, 
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parties are bound over to the Divine Wrath, in caſe they 
break their Faith; it hath been a famous queſtion, Whe- | 
her they may be entred into with thoſe that are Aliens Coke 3. Inſtia 
om the true Religion, whereof by the Law of Nature fol 155. 
there is no doubt nor difficulty; for that Law is ſo common 


to all Men, that it admits not any difference of Religion; 


but the queſtion is about the Law Divine, out of which 

it hath been diſcuſſed, not only by Divines, but famous 
Laywers, as Oldradus, Decianus, Grotius ; upon the whole ©” 0 Lib. 4 
they have agreed, that they may be entred into as well Fas 65 
with Princes Infidels as Chriſtians: and that is evidently 

proved; for that before the Law of Moſes it was lawful 

to contract Leagues with Aliens from Religion for an in- 
offenſive and harmleſs behaviour, as that of Jacob with 

Laban: nor did the Law of Maſes make any change, the ex- 

ample of the Egyptians being expreſs in the point. Tis 

true thoſe ſeven Nations and other Kingdoms, as the 

Amalekites, that were deſtinated by Divine Sentence to be 

extirpated, were excepted ; but Leagues of Commerce 

and ſuch as pertain to the utility of both Nations, or o 

either Party, are by the Law permitted with the profane: 

So David and Solomon made League with Hiram King of 

the Brians; and that which is very obſervable in the Sa- 

cred Hiſtory, of that Action it is ſaid, That the Alliance 

was made by Solomon according to the Wiſdom which God 

had given him. Tis very true, the eus were generally 

very cautious of contracting with Idolatrous Princes, and 

the Reaſon was, for that they had expreſs Promiſes of 

Victory, but that was conditionally, 5. e. if they kept the 

Law, which if perform'd, they had the leſs need of hu- 

man Aid. But now under the Goſpel ſuch Contracts 

bave 4 more favourable Admittance,according to that of | 
Tertullian: So long as Iſrael only was his people, God dil 
juſtly command mercy towards their Brethren alone; but after Lib. 74 cab. 3. 
that be gave unto Chriſt the Nations for his Inheritance, and 3 
the Ends of the Earth for bis poſſeſſion ; and that began to be peratores & Re 
paid which was promiſed in Hoſea, They that were not my ges Chriſtiant 
people ſhail be my people, and the Nations that had not obtain'd Federz,qutcums 
mercy ſhall obtain merey; from that time Chriſt hath extended = _ 8 
unto all the Law of Fraternal Be nity, excluding none from ne Chrifti _ E 
cter compoſſion no more than from 55 Vocation; and therefore fecere, Con- 


as it is no evil to do good to the prophane, ſo neither is it (tantiu cum 
e 1 unlawful 
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bibi d Van-· unlawful to implore their help, as Paul invoked the Aid 
da li, Juſtini- of Cæſar and the Chief Captain; ſo that at this day there 
anus cum js no intrinſecal or univerſal Pravity ; nevertheleſs 


Longing ts. thoſe Alliances have their Circumſtances or Rules of Go- 
Theodofius, Ho- v ernment, as not to joyn with them but in extreme ne- 
norius, & cum ceſſity, according to that of * Thueydides : They that are 
Maur is Reges treaeherouſiy aſſaulted, as we are by the Athenians, are not 
Tu, le. to be blamed, if they ſeek for ſafety, and ſecure themſelves by 
dojphus lab- 7he aid not of Greeks only, but Barbarians. 5 | 
ſpurgenſ1s. Adi i 50 t | | 
Fobannem de Carthagenal. 3. de Fure Belli Romani Pontificis c. 1. Julius ſecundus Pau- 
 vifex Turcis uſus, Vide Bulſtrod. part. 2. fol. 28. cited in Marſhe's Caſe, the Caſe of 
Samuel Pellagy that had been Ambaſſador to the States of Holland to treat with 
them from the Emperor of Morocco. pt | | 


* Famous was the NN Duke of Savoy, who when he was able to take 
Cyprus by the aid of the Great Turk, refuſed it. e 
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nA. VIII. 
Ok alliances unequal, and of Pzotection, 


I. Of Alliavces unequal, in reference | IX. Of Ambiguity in word,, bow it 
to ibe acknowledging 4 Superiority bath given occaſion to Princes to 
or Protection in another. depart from the League, and of the 
II. Of Protefions by 4 Prince or | Reputation of Princes on ſuch oc. 


State woluntary or mercenary. cafum preferuing the Alli mee. 


III. Of the Conveniences of ſuch X. of the firmneſs and aſſurance of 
| Alltances, bow. conſidere Alliances, whether to be found 
IV. of the Diny incumbent on the pro- | more in Princes, or in Repub- 
tected, and the obligation in bo- licks. | 
nour and juſtice on the Proteftor. | XI. F one party hath violated the 
V. of 4 Iltances unequal, and of the | League, wheiber it be Jawfh] for 
ordinary Cauſes that may tend to | the other to depart from the 
4 Riiptare of the ſame. me. : — 
VI. of the Cauſes extraordinary that XII. In the conſtructioo of Leagues, 
may occaſion the Breach of ſuch the Thoughts not theWords of Prin» - 
Alliances. ces to be conſidered. 


VII. of Faith and Aſſurance impli- XIII. of things tacitly excepted in 


citly diſcharged by the delivering all Leagues and Treaties, in refe- 
| 2 . if rence f their nullity. | 
VIII. differences of Leagues XIV. Of things favourable, things 

contratted by — through @®qlious, and others of 4 mixt — 


force dr fear, differing from Cu. ture to be uſed inthe interpreting 
tracts private. of Leagues. 


I. Nequal Alliance is that which is contracted be- ArdronicutRim 
twixt Princes or States unequal in Honour, or in 4s poſt 47 i- 
Power, with unequal Conditions, the acknowledging the 2 e 
— 2 | „ | E inter partes, 
other, not for Maſter or Lord, but by Honour as the more jy, ,;; propri- 
powerful, and the better qualified, and ſome for Pro- um, uipotentiori 
tector; and theſe Treaties are made with thoſe States, 5% honoris, in- 
which take or give Penſſon, or which put themſelves in- tr = 
to Protection. And ſich was the League of * Protection 2% were 


propounded to Queen Elizabeth by the States General of lib. 1.c, 2. §. 


the United Provinces, who by Joos Van Menin moſt hum- 214 u. 2. It is 


bly beſought Her to accept of the Sovereignty and Su- ** 3 
pream Dominion over the ſald United Prowinces upon cer- 2 3 


tain and reaſonable Conditions and Articles, Ge. quals, that the 
| ; | Sa, Tribute - 


F 
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ſtronger have more Honour, and the weaker have more Help: Proculus adds that 
ſuch a Clauſe is inſerted in the League, to ſignifie the one is ſuperior in Authority 
6 * Dignity for both are free, but are ſub patrocinio, non ſub dictione. Liv. lib. 37. Cicero 
C. 2. | | | | 9 55 : 
Non ſine metu in poſterum, quem tunc praſens neceſſitas averterat. Grotius Annal. 
lib. 5 A, E. Mit or an. lib. 13. 4d An. 1586. Grimſton, lib. 12. 4d An. 1585. | 


Tribute is paid by the Subject, or by him, who, to en- 

joy his liberty, pays that which is agreed upon to him 
that hath forc'd him to do it. But a Penſion is held yolun- 
tary from him that is in Protection, or from him that is 
in all other things equal to the Treaty of Alliance to hinder 
the Penſioners, that he joyn not with the Enemy, as the 
Swiſi to the French, or to have Aid and Succours from 


| him. 3 5 
142 aubis II. But that Proteclion is moſt true and Honourable, 
Y. de % x hen a Prince or Republick takes upon him the defence of 
another, freely without Reward, though ſome, if not all, 
find it moſt neceſſary to ballance Honour with Profit, 
from this Maxim, that 4 pecuniary intereſt obliges more to 
. ſucconr, than when barely obliged by Oath. _ DN nr, 
III. Again there ſeems to be a kind of Protection or 
an Alliance, which indeed is no more than a bare pe- 
cuniary retaining. Politicians have conſidered the Sub- 
ject diverſly, either Abſolute or Conditional; Abſolute 
is that which is meaſured by the concurrence of the great- 
neſs of Forces, Treaſure, Munitions, and other Military 
Preparations: Conditional is that, the which although 
it be leſs than an abſolute, yet is more fit to ſuccour us 
or do us Harm : in this the Neighbourhood is of very 
great conſideration ; for thata Neighbour Prince of mean 
Forces may more eaſily hurt or ſuccour us, than a great 
Prince that lies far off; near Succours are always ſooner 
ready and with leſs Charge. And this makes the Biſhop 
of Munſter to be in that eſteem with the Srates of Holland 
and the other Sovereign Princes bordering on his Terri- 
_ tory; and the Reaſon why he is ſo much the more court- 
ed into Aſſiſtance and Friendſhip is, for that his Forces 
being at hand, if Peace be concluded, he is the more 
eaſily diſpatched, whereas remote and abſolute Princes 
their ſuccours come often-too late after the Occaſions to 
defend us, and too ſoon to oppreſs us. | 
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Fox qui Fr So on the qther hand in a League wnequal, it is agreed 
—_ ret for the moſt ꝓart, that the pr eg be debated be- 
{P's fore him who is Superiour in the League. | | | 
Le 28 To the laſt, the Confederates have no Cognizance. In 
pr æcipuum ſu- common Affairs out of time of Aſſembly, even where 
| mere ʒ atin the League is equal, the Cuſtom is for him who is choſe 
eee fn . Chief of the League, to have Command over the Confede- 
bus curar dis e- a : : : 
minere ſupra rates, according to the Speech of the Corinthians in Thu- 
cæteroi Inorat. cydides, It becomes them that are Princes of the League, not 
Corinthiorum 30 ſeek their own particular advantage, but to content them 
ſelves with an Eminency above the reſt, in taking care of the 
4 | common [utereſt» | 
VI. Though that the Breach of Faith be much practi- 
ſed in ſuch Affairs, yet there are few Princes found, which 
have not found a pretex? ; ſome have pretended to be cir. 
1 cumvented by errour ;. others by Change of Affairs have 
pleaded an excuſe, as great Wrongs or inevitable Loſs, 
and apparent danger .of the ruin of their States, which 
are the cauſes, wherein ſome ſay, that an Oath is not obli- 
* gatory; the Condition, by reaſon of the Oath, being im- 
poſſible or unjuſt; to theſe Limitations, ſome hold they 
ourad. Conſ. i. Muſt not keep faith with an Enemy of the Faith, nor with 
| him that hath broken his, nor with a Subject, nor with 
a Thief or Pirate; certainly if it be notlawful for a Man in 
theſe caſes to keep Faith, it is not lawful to give it: If it 
Gregorius, be lawful to capitulate with ſuch Men, it is neceſſary to 
Terjurium Deo hold what we promiſe, that is, (we preſume) when the 
culpam impin- word is given by him that may give it, and that they re- 
bing. y upon it. ee 
1 V.IũI. If Hoffages are taken, he that gives them is freed 
| from his Faith, for that in receiving Heſt ages, he that re- 
ceives them hath relinquiſhed from the aſſurance which 
he hath in the Faith of him that gave them ; ſo where a 
Captain for his Prince gives his Word without Commiſſion 
= binds not the-Privcy, fn DH 5: 
VIII. Some Lawyers would judge of Treaties as parti- 
_ cular Contracts, by wbich means they would ſtretch the 
Conſciences of Princes; for, ſay they, that as a private 
Maa is not bound by that which he hath promiſed by force 
or fear, ſo it ought to take place amongſt Princes and in 
Treaties which are made betwixt Soveraigns; but that is 
Tidiculous, for that were in effe& to baniſh Paitb from all 
> 3 ES 2 LV OLE 1+ | publick 
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5 Equi vocation, as Charles the Fifth did; or elſe they ſeek words Evuirg 


them to ſtay longer in reſolving. Famous is that of the the Anſwerof 
for fear the Diſcovery would take away the Opportunity ing of Sagun- 


with him ſhould conſult about the obtaining it: They gunum oppug- 
meeting, Themifeccles demonſtrated that it was in the Pow- 74tum, que- 


For the publick, all conſiderations of that kind ought to be laid nimadverſio in 
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publick Negotiations ; for there is no Treaty but what is 
uſually made in Arms by force, or through fear to loſe ei- 
ther Life, or Goods, or Liberty, or the State; which are 
cauſes of juſt fear, and may ſhake the moſt conſtant. 
IX. Some Princes deſirous to ſhew themſelves more ir- 
religious in theſe Ruptures, have taken ſubject and occaſion 
upon the Amb:guity of ſome Clauſes in the Treaty, or upon 


Upon the 


oy 
\ | 
= 


other Occaſions, as attempting againſt thoſe whom their and Zug, ta . 
Allie is bound to defend, to the end that drawing him fetain the 


E65 
7 


into the field, be may lay the cauſe of the Rupture on him. 44. ave of 


But Princes, who Reſpe& ſuch Treaties with a pious W 


Intention of preſerving them, always remain conſtant . 4 3 
and firm; and though occaſion/may offer it ſelf, by which 90 
they might get advantage by the Breach; yet when they 
remain durable, ſuch reſpe& is afterwards had to their 

Word and Honour, that fewer and leſſer ſecurities will 

be demanded of them, than one whoſe Faith is doubted. 

EX. But Aſſurances in caſes of this Nature have been 

found more in Republicks than in Princes; for though Re- 

publicks have the ſame mind, and the ſame intentions as 

Princes, yet for that they move but ſlowly, it will cauſe Famous was 
Athenians, when Themiſtocles in his Oration told them, R : 
That he could diſcover a Matter in which the Azbenians the romans up- 
would reap great Advantages, but he could not tell it, on the aſſault- 
of atchieving it: whereupon the Athenians deputed Ari- n * £80797 

ſtides, to fi he 2 the Secret, and a N 


— — — . - - 
— . 


er of the Athenians to make themſelves Maſters of all u 3 
Greece, for the Grecian Naval Army was then in their! ae . 
| . . . 3 a 
Ports and Protection; whereupon Ariſtides replied, Tbeſtra enim he: 
ſame was a Breach of Faith: But it was anſwered, Ir being queſtio atq; a 
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Civem noltrums 


aſile; whereupon Ariſtides being called by the People to f ,,4-um am 
give Report, told them, Themiftocles's advice was exci eding ſun fecerit arbis 
profitable; but diſboneſt, for which cauſe the People wholly mio, vobiſcum 
refuſed it. = | 
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14 XI. If 
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una diſputatio ef, licueritine per fedus fieri : Whether Sagumum was aſſaulted hy pri- 
vate ot publick Counſel, we conceive it not to be made the queſtion; but this, 
W herher it was aſſaulted juſtly or unjuftly ; for to our ſelyes an account is to he 
given by our Citizens, whether it did it of itſelf, or by Commiſſion z with you 
alone this is diſputable, whether it were A viplation of the League, or no. 


Living lib, 31. | 


XI. If one party has yiolated the League, the other 
may moſt certainly depart from ir; for the Tranſgreſ- 
ſion of the Articles, be it never ſo little, makes a Breach 
of the Agreement, unleſs it be otherwiſe prevented by 

eGrot. de Fure Conditien, which may be, by inſerting into the ſame, * 
Belli ac Pacis, that for every offence it may not be lawful to depart from the 
J. 2.6. 16. 5. 15. League. a . | # 
In fide quid ſen. XII. In all Leagues, the Thoughts of Princes and States 
I is nn are to be conſidered, not what they ſaid; yet becauſe in- 
zendum, eds ternal acts are not viſible by themſelves, it is neceſſary 
Pffic,t, that ſomewhat certain ſhould be determined, z.e reduc'd 
to Heads or Writings, otherwiſe there would be, no Obli- 
gation at all, for then every one might free himſelf by 
affixing on his own Words what Senſe he pleaſes. Hence 
it is, chat by the dictates of Natural Reaſon, he, to whom 
any thing is promiſed, hath a Right to compel the Pro- 


0 miſer to that which right Interpretation ſuggeſteth, for 
* otherwiſe the matter would have no end. And as the 


reducing of the Treaties into Writing makes the Agree- 
ments plain and obvious, ſo the mutual advance of the 
Miniſters proportionably haſtens the Accompliſhmenr. 
The Counts Avaux and Servient, being appointed for 
the Treaty at Munſter, as they paſſed through Holland, 
they entred into a Confederacy with thoſe States, where- 
in each Party reciprocally did bind themſelves by Arti- 
.- cles, not only not to treat of any thing without the Aſ- 
n ſent and Participation of the other Collegue, but that the 
. eg wy Treaty ſhould be carried on ſo equally, as if one of the 
4 . Frans parties ſhould ſee the other'sBuſineſs advance further than 
T1- his, ir ſhould be lawful for the one to defire the other 
to proceed no further, till his Affairs were equally ad- 
vanced: which Articles bounding the Approaches of 
each «ther, ſoon haſtened the end of that tedious 
Tree ty. N =, | 


XIII. Again, 


R : : q 
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VIII. Again, in all Leagues and Treaties for Peace, Wi prominie | 


there is this Exception to be ſuppoſed in the Contra- ee 2 
; ors, unleſs ſome new Cauſe intervene, or unleſs it be e 
a by the default of him with whom the League and Com Niſi cauſe ſu- 


pact is made, or Affairs continuing in the ſame poſture perveniar, nift 
and ſtate in which they were at the time of the Contract: 4e acceſſerir 


y and that Saying oſ Ulp;anus and Pomponins concerning 5 %. 

1 private Compacts, viz. That an Agreement is not violated pactio ſœderis, 

b from which a Man recedes upon a juſt reaſon and motive; isrehus ſic ſtanti- 

y by Interpreters extended to National Leagues betwixt 54. fl ber. Cen- 

F Princes and States. | | „ ee 
| 3 8 li, J. 3. c. 24. 

e XIV. In the Interpretation of Leagues and Truces, there 

| ought to be à very great Care had, in regard of the Sa- | 

'S credneſs of them; therefore in things promiſed or ſecured 

= by ſuch Leagues, ſome are favourable, ſome odious, ſome 

y mixt, or of a middle nature. Thoſe that are moſt favours 

d aꝛble, are thoſe whoſe Words tend to Peace, not to War, 5 

* whoſe Footſteps leave ever behind the deep Impreſſions 

y || of Miſery Devaſtation, and Poverty, but more eſpecially 

de when ſuch Leagues are made for War Defenſive than o- 

m therwife ; but thoſe are called odious, which burden or 

9- oppreſs one part only, or one more than the other, and 

« Likewiſe ſuch as tend to matter of Revenge or Puniſhment, 

e 


or to violate ſome former acts, or obligations, or the bring- 


e- ing in @ change or innovatian of what hath been conſtantly ſet» 

he led, and uſed before. Mixt, as where a Change is propoun- , Z. non poſt 
It, ded; but that is with the Siſters of Moderation and ſunt. D. de Le- 
or Peace, which are proportionably good, according as theg/9s 

a, Change may be eſteemed. —— Therefore the Standard 

e- Rule is, That in Leagues and Treaties not odious, the words 

1 are to be taken according to the full extent and propriety of po- 

— pular uſe; and if there be more Significations, the largeſt is 

he beſt: On the other hand we are not to recur to Significa- 

tions plainly improper, unleſs otherwiſe ſome abſurdity 

an or invility of the Agreement would follow. Again, vide exemplum 

Er Words are to be taken ever more ſtrictly than propriety in L. cum vi. 

ad- ſuffers, if it be neceſſary for the avoiding of inequity or ab-Tum. ©-4: fdei 
of ſurduy. But if there be not ſuch neceſſity, manifeſt equity c =”. 

dus or utility in the Reſtriction, we are to ſtay them within 


the narroweſt Bounds of Propriety, unleſs the Circum- 

_ | ſtances diſſivade. On the other hand in Leagues or Pro- 
in, ll miſes odiom, even a figurative Speech is admitted to avoid 
. 8 . 9 the 
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the Odium, or burden, therefore in Donation, Nemiſſon 
of ones Right, Dominion, or Property, they are always to be 


conſtrued 


o thoſe things which were probably thought 
Erotius lib. 1. on, and really intended. So aids and Succours promi- 


ſed from one part only, is to be underſtood to be due at 
the charges of him who ſhall acquire them, 


a 


— — 


— 


CAA P. IX. f 


ot Treaties of Truce, Neutrality, and Peace, 


I. Of Treaties, the various ſorts. | 
II. Of Rules in Caſes doubtful. 
III. of Truces amounting to a Peace. 
IV. Of the Advantages between 
© Treaties of Truce and Peace. 
V. Whem promoted. | 
VI. he it can prejudice the 
Pretenſions of the Principal. 


. 


| IX. Of the Adv 


VII. How preſerved and puniſhed 


| .- by the Laws of England. 


VIII. Of Treaties of Neutrality, the 
various ſorts, 


tages of the 
ſame. | 3 
X. In caſes of neceſſity where be ought 


| 


to declare, and for whom. 


Truce what it 


. T Rreaties are either with Enemies or Friends, or with 
Perſons which deſire to continue Newters with 
us, or we with them... _ 5 8 | 
The Treaties which are made with our Enemies are 
either for @ time, or perpetual. C 
Perpetual, as the Peace that is made to compoſe all dif- 
ferences, and the War that is undertaken for Conqueſt, or 
for Reparation of Injuries, or to reſtore the Commerce. 
Tireaties, which are made for a time with our Enemies, 
are called Truces; the which are either general, for all the 
States of the one or the other Prince, for all Perſons, and 
for all ſodts of Commerce: Or elſe they are particular, for 
certain Places, for certain Perſons, and for the Commerce, 
and ſometimes no further than a bare ſuſpenſion of Arms. 
A Truce is an Agreement, whereby tho* the War 


continue, yet all Acts of Hoſtility do for a while ceaſe, 
for between War and Peace there is no Medium, it is 
and may be called a War tho? at preſent its Operations 
are intermitted. 
it doth not opei ate. 


An Habit may be tho' at preſent 
A Man may be ſaid to be Wiſe 
| or 
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| or prudent, tho' he be aſleep, and vertyous, tho? for 


2 While he he void of Action. So that 4 Truce cannot 
be called a Peace, for tho? the Fight ceaſe, the War Gro. de Fure 
continues, tis but a bare Suſpenſion of the Acts of Beli & pacis, 
War. 5 | ; ; 5 ; 8 4ib. 3. c. 21.5 · l. 
II. When any one is bound by Alliance not to make 


Peace or Truce, without the Conſent of his Allie, and 


whoſe Agreement ſeems doubtful, they add in the _ 
Treaty, that it ſhall take place for all thoſe the Con- In the Truce 


- tracers ſhall Name, and they ſet down no prefixed time, that was made 


2 11 Ed. 
but that ir ſha continue till he refuſe, and ſome reaſonable 8 Si 


time aſcertained after; as that which was made betwixt Lews the Ele- 
Charles the Eight and the King of Spain. venth, there 
| 0 | was like provis 
| . ſion made for 
Charles Duke of Burgundy, but he refuſed, and concluded a Peace for himſelf apart, 
being angry with Eaward the Fourth for making the ſame. Phil. Comin. lib. 4. 
cap. 40. So Lews the Eleventh concluded a Truce for Nine Years with Edward 


the Fourth when he had invaded France. Phil. Comin. lib. 4. cap. 8. 


II . Sometimes a generul Truce holds the place of Peace, 


as that of a hundred years. Such Truces are commonly 


made betwixt Princes that are equal in Power, as that be- 
twixt Spain and Portugal, and will not quit any thing of 
their Rights by Peace; and yet deſire to live quietly in 
the State wherein they are, ſatisfying by this Medium the 
point of Honour. | . N | 

IV. Treaties of Truce are many times leſs ſubje& to 
Rupture than a Peace, which is made perpetual; for Princes 
or States that find themſelves aggrieved with a Treaty 
that is perpetual, ſeek out plauſible Reaſons to forſake it, 
ſeeing the Grievances cannot be otherwiſe repaired; but 


if the time be limited and expired, they may purſue that 


which they think ozght to be granted, and the other may 

oppoſe ; and if they have a * to continue the Trace, 

there is nothing ſo eaſie as to renew it. Hence it is become 

a Maxime in State, That ſeeing Treaties are grounded 

on the Intereſts of Princes which change with the time, it is 

weceſſary to change and ſettle them at the end of ihe time, or 

to break them off : for it is in vain to truſt to a bare 
Friendſhip. | | 3 | 
VA Truce is likewiſe made to advance a Peace, and 'Tis true, the 


to treat it ; and ſuch was the Truce of the Hallanders pro- Swedeand the 


= other Confe. 
pounded af the Treaty of Mer, who refed able a 
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140 Of Treaties of Truce and Neutrality; 
France were to liſten to any more than a Truce. and the Reaſon that 
for a Peace, they then gave was, that their Commonwealth was to be 
| is Catel go maintained by Arms, and that by admitting a Peace, the 
drigo then of: ſame might be a-means to reduce it to weakneſs, which 
fered a Blank would in the end tend to the deſtruction of that State; 
unto the Hol hay, they offered the Trice on Terms, that if * France 
_— 10 * ſhould enter thereinto, ſhe ſhould oblige her ſelf upon 
nl * at any Breach to reaſſume War, and that Treaty of Truce 


home. was continued, which not long after was converted into 
+ Monmomb's a perpetual Peace. i: 8 
Hiſtory of Again, Truces are ſometimes promoted. for the more 


Fe ance fol. 28. honeſt diſcharge of a League, which is made with ſome 


other Prince, whome they have accuſtomed to compre- 
hend therein: ſo as a Peace following it, or a Truce not 
being accepted by him, they take occaſion to leave the 
League, it being not his fault that leaves it, that the War 

was not ended. e | | x 
pot theRight VI. And although it ſeems that a Truce cannot by its 
remains with condition prejudice the pretenſion in the Principal; yet it 
bim, however js moſt certain that if he which 1s chaſed out of a conten- 
he — tious State, conſents that during the Truce the Commerce 
— Jur. Bel. i; ſhall be forbidden to his Subjects, be doth wholly. top the gate, 
Paci, lib. 2. 2S * Lewis the Twelfth did in the Trace which he made 
cap. 16. & 18. with Gonſalve after the Conqueſt of the Realm of Naples. 
ER VII. In England by the Statute of 2 H. 5. cap. 6. Rob- 
bery, Spoiling, breaking of Truces and Safe-Condu#s by 
any of the King's Liege People and Subjects within Eng- 
land, Ireland, and Wales, or vpon the main Sea, was ad- 
judged and determined to be High-Treaſon ; but this 
branch concerning High-Treaſon is repeald by theStatute 
*201.6.c4p.11,0f 20 H.6. cap. 11. * Burt by the ſaid A& of 2 H. 5. for 
+ And at the the better obſervation of Truces and Safe-Conducts, Con- 
get 4 the ſer vator Induciarum & ſalvꝛrum Regis conductuum, was rai- 
Sora wc {ed and appointed in every Port of the Sea by Letters Pa - 
Commons was appo had 8 . 
pardoned, he tents: his Office was to inquire of all Ofſences done againſt 
making l[atis- the King's Truces and Safe Conducts upon the main Sea 
faction for the (out of the Counties and out of the Liberties of Cinque 


H, . . — . 
3 s 1 Ports) as Admirals of Cuſtom were uſed to do. Sir Jobn 


guinden. Bill, Trebiel was committed to the Tower for taking a. French 
vide Corten 4- Ship, and being brought into Parliament, did there juſtifie 
bridgment» the ſame; but at laſt confeſs'd his fault, and begged the 


. 4 5 TL * King's Pardon | Generally all Lea gues and Safe · Conducts 


2D Hz 6. Cape Ls 


are, 
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are, or onght to be of Regord, that is, they ought to be 
Inrolled in the Chancery, to the end the Subject may know 
who are in Amity with the King, and who not; who be 
Enemies and can have no Action here, and who in League, 
and may have Actions perſonal here. | | 
Sometimes they have been inrolled in the Fardreb?, as 19 E. 4. 6. B. 
being matters of State. % dls > ea 
Note, In all Treaties, the power of the one party, and tbe Maxime. 
other, ought to be equal; nor are they to be held firm till ra- 
Before the Statute, when any breach of Truces or *9*- Scoriæ de 
Leagues happened, or was occaſioned by the miſdemea- 26, ne . 
nours of any of the King of England's Subjects, there a 
uſually iſſue forth Commiſſions under the Great Seal of qu; contra for- 
England, to inquire of the Infringers of the ſame, and to han Treuge = 
puniſh and award SatisfaQtion to the injured. bominibus de 
VIII. Princes who neither love nor hate any thing ab- ge 
ſolutely, ſeem generally inclined to Newtrality, and in that hooks 
govern themſelves in their Friendſhips according to their 
| Intereſts ; and Reaſon of State, in effect is no other but 
Reaſon of. Intereſt. 1 el | 
|  Newtrality may be of two ſorts ; the one with Alliance _. . - 
ith either part, the other without Alliance, or ſo much as 
the leaſt Tye to the one or other, which is that which 
properly may be called Neucrality. . 
I The firſt is governed by the Treaty of Neutrality, the 
latter by the Diſcretion of the Neuter Prince, whoſe Car- 
riage ought always to be ſuch, as that he may not give 
the leaſt glimpſe of inclining more to one than to ano- 
ther. | | | x 
IX. The Advantages of Neutrality are, that the Neu- 
ter Prince or Republick is honoured and reſpected of 
both Parties, and by the fear of his declaring againſt one 
of them, he remains Arbitrator of others, and Maſter of 
himſelf. 15 
And as a Neuter neither purchaſes Friends, nor frees 
bimſelf from Enemies; {0 commonly he proves a Prey to 
the Victor: hence it is held more advantage to hazard in 
4 Conqueſt with a Companion, than to remain in a State 
herein be is in all probability of being ruined by the one or 
the other. ; 


But 


a * 
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But Princes that are powerful, have uſed generally to 
preferve a Neutraliey; for whilſt Petty Princes and States 
ruin themſelves by War, he fortiſies himſelf with meant, 
and in the end, may make himſelf Judge of their Diffe- 
TENCES. 

On the other hand it hath been conceived that Repub- 
licks that are weak, what part ſoever they take, it will 
be dangerous to them, - eſpecially if they are in the midſt 

| of two more powerful States than themſelves 3 but expe- 
.  rience hath made it appear to the contrary, that Neutra. 
2 yo . ty is more beneficial to a weak Prince or Republick fo 
Ber Lo the that they that are at War be not barbarous or inhamane. 
Empire and For although a Neutrality does not pleaſe either Party, 
petty States. yet in effect it wrongs no Man; and as he doth not ſerve, 
ſo he does not hurt: beſides his Declaration is reſerved till 
the Iſſue of the War, by which means he is not obliged, 

by ſiding with either party, to gain or loſe by the War. 

X. But if the Neuter be pteſt by neceſſity to declare 

, himſelf, he muſt do it for the moſt powerful of the two Par- 

i ties, following that Roman Maxim, That either they muſt 

1 | make themſelves the ſtrongeſt, or be a Friend to the ſtrongefi: 

1 ® Amo 1674 So they of Strasburg * eclated for the Em 1 againſt the 

q Conſultuimm French. On the other hand, if the Neuter ſees, that joyn- 

il 44 Acheos,quod ing to the weaker, will balance the Power of the ſtronger, 

1 E and by this Counterpoiſe reduce them to Reaſon; the 

rerponi vos bez. ſame hath been generally followed upon the Maxim, 

1 Io * imo nibil That the ſafety of States conſiſts chiefly in an equal counterpoiſe 

f ram alienum of the one, and the other; for as the greatneſs and opulency of 4 

| —_— Nt: prince draws after it the Rain of their Neighboureyit is wiſdom 
gratia vel dig- Io prevent it. : ; 5 
nitate præmi- 


un vittoris erixis, Lucim lib, 35. Scripta Ammirat, at. pt. l. 18. 
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Crux 7 ; 


Of the Jmmunities and Pzivilegesof Amballa⸗ 
dozs, and other publick Mintſters of State. 


I. Of the Function of Ambaſſadors XI. Of proceeding againſt them ac- 
and 8 conſidered. 2 to the Laws of England. 
II. of the Difference between Ordi- XII. Where they forfeittheir Privi- 
"ary and Extraordinary. 1 lege, according to the Laws of 
III. Of the Qualifications and dat. England, in things Capital. | 
ters requifite to be in ſuch, | XIII. Where preſerved in Matters 
IV. Wherher any but Sovereign | ordinary not malum in ſe, 
Princes and States may qualify XIV. The Office of a publick Mini- 
ſuch, and who may not. © ſter, what it includes in Matters 
V. Of the Right of Ambaſſadors, | Civil for the King and Nation 
bor ſecured by the Laws Divine, } whom they repreſent. | 
and of Nations. XV. Whetber the Houſe of an Ambaſ- 
VI. of Precaution, whether the ſame | ſador can be a Santuary to offen 
may be given io. ſuch not to come, | gers, or that he may exerciſe Royal 
and attempting againſt ſuch: How Furiſdiction over his own Dome- 
10 be dealt with, and of the pu- flicks and Vaſſals. © 
E 2 of thoſe that ſhall violate | XVI. Whether the Gaodt of an Am- 
© them by the Laws of England. baſſadour are ſubje@ to ſeiſure for 
VII. How Princes and States may | debts comtratted by himſelf. 
govern themſelves in reference to XVII. Outrages committed by Am- 
their Reception or Refuſal. | Gaſſadours, where 4 Forfeiture of 
VIII. Whether ambaſſadors may be | their privilege 
Jubjected to Puniſement when rbey XVIII. Of puniſhment on thoſe that 
offend againſt the Laws of Na-| ſhall offer Violence to their per- 
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tions. ſons. 
IX. Of proceeding againſt them by XIX. Obſervations touching the Im- 
Princes and Republicks at this day, | munities and Governments of the 


according to the Laws of Nations. | publick Minifters of Venice. Ss = 
X. Whether privileged in that State | XX. How introduced by the Laws | 
' & Country thro* which they paſs | of Nations. + 708 i 
without leave; and of the par ious XXI. Wars whetber juſt for Violai- 1 
Proceedings againſt them by ſeve- oy done 10 public Miniſters, | 
ral Princes and States, illuſtrated | | 
in Precedents and Examples. / 


_ 


I. XN Ambaſſadir and Agent is the ſame thing, if 


* 7 . ke 4. refti 19 
EL we confider only the Function of their Charges: F 1 
+ only in this they differ; an Agent hath charge to repre- Agents are 


ſent 1 


a. Ot ambaſtadoys; 


generally uſ- ſent the * only; but an Ambaſſadour ought to repre- 
ed when there ſent the Greatneſs of bis __ and his Affairs; 


is ſome Suſp i- 


cion that the - 
Ambaſſadour will not be e as he Would be; ter the French Kin e 


late Years have no Ambaſſadours ip the Emperor's Court, but A * becauſe f the 
hos th e for Precedence betwint him and Spain. | 


IE abalone are in two nn either Ordi- 
nary or Extraordinary: The Ordinary or Lieger Ambaſ- 
ſadors, are thoſe who are commanded to reſide in the 
Place whither ſent, unleſs they receive Letters of Revo- 

1 cation; and as the time of their Return is indefinite, ſo 
their Buſineſs is uncertain, ariſing out of emergent Occa- 
ſions, and commonly the Protection and Affairs of the 
Merchants, is their greateſt Care. The Extraordinary 

or pro tempore are thoſe that are imployed upon ſome par- 

ticular great Affairs, or Condolements, or Congratula- 

tions, or for Overtures of Marriage, Cc. Their Equi- 

page 18 generally very Magnificent and Illuſtrious, and 

they may return without requeſting of Leave, unleſs there 
be a reſtraining Clauſe in their Commiſſion: . 

| III. An Ambaſſador or Agent ought to be converſant 

in all ſorts of Hiſtory, reading with Judgment, and 

weighing all the Circumſtances of Action which are there 

- repreſented, by which he will be qualified to * * 

eſpecially of that Country whither he is * 


1. The Eſtabliſhment of Eſtates. 
2. The Rights of Limits. 
3. The Genealogies of Princes. 
4. dos Pretenſions of Kings vpon the Eſtates of 
others. 
5. Their Forces, Means, Alliances, and: manner of 
living. 'Perſonally he muſt be. 
1, Reſolute and Couragious in that which he hath 
wiſely deliberated. | 
2. Secret in Affairs of Importance. 
3. Diſcreet in his Speech. 
4. No Dettractor or Evil Speaker of any King « or 
State, but more c{pocially of him or them with 
whom he remains. £ 


£ 3. Ou 


J. One that will ſpeak freely of his Maſter's Pretenſi- The Trum- 
| ons, if there be a Queſtion to maintain them. Peter that 
W. By the Laws of Nations, none under the Degree I cbt the 
of a Soyereign Prince can nominate or ſend any in that the Maid of A 
Quality; nor can any Subject ſend or receive any Embaſ: orleans to the 
ſador, be he never ſo Great; if a Viceroy doth it, it is Earl of offt 
no leſs-than High Treaſon; and ſo it was declared when as burnt; 
the Scots, inconſulto Principe, ſent Lowden and others in wy — 
Quality of private clancular Commiſſioners, to treat with was, * 
the French King Lewis the Thirteenth, in the Name of he came from 
the whole Nation for Aſſiſtance, the King would not ad- no lau ful 
ö mit or hear them. So did Queen Elizabeth when Chriſts- 580 2 
ö pber Aſſonville came into England in Quality of a Miniſter —— 
: of State, ſent from the Duke of Alva then Governour pable ot ſend- 
a of Flanders, ſhe refuſed to admit him, he not having ing a Trumpe- 
any Commiſſion or Credentials from the King of Spain. n imſton a 
* Tis true, the Electors and Princes of Germany have ob- F 700 
tained the Privilege of ſending, and the Reception of 326. 
Ambaſſadours, * but that is limited only to Matters * That the 
touching their own Territories, and not the State of the ©9774" Prinz 
Empire, And ſo likewiſe the Hans Towns may do the gc 27 ave 
ſame ; for they claim the like Privilege, they being free gative, but it | 
Imperial Cities, and partake of the ſame Regalia's, either is /ecundario 
by Preſcription or by Grants from former Emperours, m jure. 
whoſe Neceſſities enforced them to part with ſuch Royal — 0s 6 0 
, ndorum Le- 
Flowers of the Empire; and generally they | ſend for gatorum ſecun- 
their Ambaſſadours always two Perſons, one of great dario tamum 
Birth, and that hath been a Souldier, to maintain Decen- jure babent, 
cy; and the other a Doctor or Lawyer, to regulate Af. Le» 


fairs with Learning, and by the Pen. Zati non de Re- 


„ e oo 


| c bus untverſum 
0 | | | 2 concernentibus 
T Imperium, ſed tamum ſui Territorii ratione; eo enim ipfis intuitu tantum datum, uitraigis 
of tur terminos non eſt procedendum, fieret enim alias pr ejudicium Imper atoti, Oc. Kirkne7 ud 
5. 25. Memorable was that of the Switzers, who ſent a Meſſage to the French King, 
k that he ſhould not ſend them an Embaſſador with fore of Words, but a Treaſurer 
with Plenty of Money. + Monmouth's Hiſtory of France, fol. 27, 23. | 
V. The Right of Embaſſadors is ſecured both by the 
| Safeguard of Men, and alſo by the Protection of the Law = 
dr Divine; therefore to violate this, is not only unjuſt, but 
th impions too: And as Protect ion is given to the Legates of p. ro, 5m 
— p | / | 8 . ; 2 #3" > Ie Leg. ; 1 
Supream Rulers by the Laws of Nations; ſo by the Ciwilſiqu's P. de | ny 
10 Law there is 4 * likewiſe for Provincial Le- <£4:onivun, | | 


loſe the 
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gates, Herald, and Conſuls. This Right of Legation 


Civ. lib, 10. was originally provided faith Livy, for a Foreigner, 


not a Citizen; yet in Civil Wars, Neceſlity ſometimes 

makes Place for this Right beſides the Rule, as when the 

People are ſo divided into equal Parts, that it is doubt- 

ful on which Side the Right of Empire lieth, as that 

unhappy Spot of Flanders; or when the Right being 

much controverted, two contend for the Succeſſion 

Kings con · to the Throne; for in this Caſe one Nation is reckoned 

quered in a as two; and ſo was the State of England, when the Houſe 

ſolema War, of York and Lancaſter contended for the Crown, properly 

and deprived then called Commiſſioners: Nay, this Right of Legation 
of their | 

Kingdom bath been fo preſerved, that the very Meſſengers of 

with other Rebels have been protected, as were thoſe of Holland 

Royalties, by Philip of Spain. So great a Reſpe&t have Nations 

Rite of Le. had in all times to fuch Men; that even * Treaitors 

— 2 p. nay Pirates and Robbers, who make not a Society , 

Amilius de- nor have any Protection by the Law of Nations, and 

tained the with whom neither Faith nor Oath (as ſome conceive) 

Heralds of may be kept, Faith being given them, obtain the Right 


Per ſeus, whom : Me 24 
he conquered. Of Legation, as once the Fugitives in the Pyrenean Foreſt 
C. Poole a did. | | 
Traitor fled to 


Rome; the Pope ſent him Ambaſſador to the French King, of whom the King of 
England demands his Subject, ſed non prevaluits Coke Inſtit. 4. fol. 153. 


VI. Ambaſſadors may by a Precaution be warned not 
to come ; if they dare, they. ſhall be taken for Enemies; 
but once admitted even with Enemies in Arms, much 
more with Enemies not in actual Hoſtility, have the 
Protection and Safeguard of the Laws of Nations; and 

therefore their Quality being admitted by Safe- conduct, 
Tot. Pat. 3. they are to be preſerved as Princes; and ſo it was declar- 
R3- num. 18: eq . in Parliament, where the killing of Job Imperial, 
Ambaflador from the States of Genoa, was High- Treèaſon, 
Crimen læſæ Majeſtatu. ls | 
S0 likewiſe of 4. de Walton, the King's Ambaſſador, 
+ Legatus ejus Nuncium Domini Regis miſſum ad mandatum Regis exequen- 
= i _ dum, who was murdered by one Jobn Hill, which Of- 
G honorandia tence was adjudged High- Treaſon, and accordingly he 
n fein ile en- was Drawn, Hang'd, and Beheaded. - | 
jus vicem gerit, „ 3 
e Legatos violare. contra j us Gem ium eft, 22. Mie pl. 49. Note, This was > 


% 
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Years before the making of the Statute of 25. E. 3. quere if ſuch a Prorex is within 
the Statute at this Day. | | | | . | 

F And. by the Fulian Law, he that violates Ambaſſadors Qi violarit . 
is guilty of publick Violence; that is of proſtituted Faith 84%, tes 


of publick Authority, andot a Breach of the Laws of f. fe. 


p | WW NG UL a . 1 publica tene 
Nations: And by the Pontifical Law, it is no leſs than a iur. 


Piacle, and to be interdicted from the Benefit of holy 
things. BPhilomela ſung a fatal Requiem for the bloody En- 
tertainment which ſhe gave the Ambaſſadors of Frederick 
Barbaroſſs, the Emperor having ſent them to treat in or- 
der to Peace; but they inſtead of that ayowed the Acti- 
on of thoſe that murdered his Ambaſſadors : The offend- aller Holy 
ed Emperor having taken the City, razed it to the war, I. 3. 444. 
Ground, and executed all the People therein as Rebels 
and Traitors againſt the Laws of Nations. 5 

VII. On the other Hand, Ambaſſadors may not always 
be received, though always they ought not to be rejected 


without Cauſe for there may be Cauſe from him from 


whom they come, as the Roman Senate would not admit 

of the Embaſlage of the Carthaginiar, whoſe Army was 

then in Itah; the King of Spam, thoſe of Holland; and + . 
the then Pope, the Embaſſador of Henry the Second after _ 1 
the Murder of Becket Archbiſhop of Canterbury: So like- Sofie, 4 P 


wiſe from the very Perſons that are ſent, as Theodorys the Daniel s Hi- 


Atbeift, whom Lyſimachis would not give Audience to; ftory of Henry 
and Mr. Oliver, Lewis the Eleventh's Berber, whom they 122 2 
of Gaunt refuſed: Yet Matibæus Palmerius,an Apothecary Calis Pecs: 
of Florence, had better Fortune than the French Barber; um, & Foren. 
for he being ſent in Quality of Embaſſador to Alphonſo inorum ad 
King of Naples, and having acquitted himſelf Elegantly, A wp 
and with much Generoſity at his firſt Audience, the King ſas deduci ys 2 
we} Information that he was ED ſaid, Se fit in locum 
tali ſono gli ſpeciali di Fierenxe, quali debbono (ere gli Medi- qui 2 comitatu 
ri? If the 3 of florance are ſuch, 464 ſhall 1 775% „ iris 
think of their Phyſicians ? CT er or ig a9 4 
o likewiſe where the Cauſe of ſending is ſuſpected, in 18, Bell. il: 
refererice to diſtiirb the People, or with Intentions rather J. 3- 

to ſow. Sedition, than to conclude a Peage (it ſuch be theit 
Errand) or not Honourable, or unſeaſofiable. As for thoſe As my Lord 
aſſidudus Legations which are now 10'uſe, they may with 2 _ Te 
ery good Right be as for the no Neceſſity of them Titgot 51. 
Ea 2 1 


» 


TENemM Life of that 
| appears Ptirice: 


138 


5 : 
=. Card. Ar. The Venet 


701d, Oſſat in O 
* 2 N 18 
vis 303. Epi France h 


Imper. Avaro- the Opinions of Nations, and Men emine 
rum Les te, have been doubtful in this Point, and Pre 


7 7 us E- 3 o 
co fomum in Sides have been avouched : One which 
L ee" .lis ba- that Poſition of puniſhing ſuch Miniſters 


mann. RIP - 


Tele ſit 4. mies; yet the Right of Nations (as he cal 


153. 2 H. 5, far 410 preſer ve them, though in a Caſe of 


6. cap. 11+ the Cartbaginian Embaſſadours,who came 


jus tamen, ed where there is found a Delinquent, 
| -4 | & vat” Nations except the Perſons of Ambaſſadour 
+ Fit reus ma- their Security oute weigh the Profit oriſing 
gis ex eduo which may be inflicted by him that hat 

bonoque quam he willing if unwilling, it may be exa 


ure Cent. e 
Banker £0- Approver of the Crime. 


bz Hain. Liv. lib. 26. 


re Belli ac Pa- {ENT 3 ſo it is impoſſible, by reaſon of 


Jul. 8. 


0 


"1 reftor Fuſiino tions be broken by him, he is ſubje& tO Puniſh 


ſidents on bo 
ſeems to refute 


ed Treaſon at 


Þuir, Corh- Embaſſadours of Tarquin, who had committ 
1 State of Ene- 


Rome, and as * Livy obſerves, Were in the 


cap. 6. 20 H. the other Hand, | Saluſt obſerves, that Bomilcar, 


m. Publick Faith, 2/45 adjudged Guilty, rather 
ue s ho- Rules of Equi), than by the Laws of Nation:: Equity, that 
ium loco eſſent is the mere of Nature, Caffers Puniſhment to be exact 


Fed of him as an 


0- : . 2 , 

mam fide publica venerat. An Enemy is bound to whom they are ſent; but their 
vilege obliges not thoſe through whoſe Ponnds they pals without Leave; for if 
chey go to, or come from their Emes, or make any boſtile Attempt, they may 


: IX. Again, as Ambaſſadours are not to render a Reaſon 
Grotius de Fu- & their Actions to any otber, but to bim by whom they are 
| various -Intereſts 

cis, I. 2. c. 18. and other Secrets of State, which paſs through their 
5.4.4. 545 Hands, but ſomewhat. may be ſaid, which bears a Show 
Jen ah f. or Face of Crime 3 (which perhaps may. prove otherwiſe) 
ler as aullor ita yet. the Examining and tracing of the Truth, may be of a 
om Reip. M. dangerous Conſequence; and therefore if the Offence be 
5 . 


' 
* 
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ſuch as may be contemned, it is uſually to be diſſembled 

or connived at, or elſe the Embaſſadour be commanded 

to depart the Realm; and if the Crime be cruel, and 
Publickly miſchievous, the Embaſſador may be ſent home 
with Letters of Requeſt to his Maſter, to inflict Puniſhment 
according to the Offence: So likewiſe in the Precaution 


C ole Just it. 4 
fol. 152. 


of a great Miſchief, eſpecially publick, (if there be no 


other Remedy) Embaſſadours may be apprehended and 
executed; and if they oppoſe by Force of Arms; they S. CονjHñ 
may be lai | | © quinru Leg t 


Ducts Mediola- 

a ts ; 3 1 nenſis ut ſubui- 

i ſui imper avit, ne 4 Comitatu ſuo abſcederet, Guicciard. in Dict. jam loc. Vide CamSden's 
Elk. Anno 1571. 1584. „ 


In the Biſhop of Raſꝰs Caſe, An. 13 Elix. the Queſtion #1), 13 E. 
was, An Legatus qui rebellionem contra Principem ad Biſhop of 


quem legatus concitat, Legati privilegiis gaudeat, & non ut V Calc 
. hoſtis penis ſubjaceat; and it was reſolved, That he had 


Co, 4. loſt, 
fol. 152. 


loſt the Privilege of an Ambaſſadour, and was ſubje& 
to Puniſhment ; nor can Ambaſſadours be defended. by 


the Law of Nations, when they commit any thing a- 


92 the State or Perſon of the Prince with whom they 
reſide. | 
X. And why Embaſladours are in Safety in their Ene- 
my's Countries, and are to be ſpared when they commit iN, BY 
Offences, is not ſo much for their own or Maſters ſake, 
but becauſe without them there will never be an End of Hiſti- 
liey, nor Peace after War: Neither is the Name or Perſon 
of an Ambaſſadour ſo inviolable, either in Peace or in 
time of War, but there may be both a convenient time 


and a good Occafion to puniſh them, and this ſtanding 
with the Laws of Nations, as may appear by theſe fol- 
| lowing Examples. 


ey, 


1. The Law does not pertain to them through whoſe 75 d. 1b. 2. 


Bounds Ambaſſadours paſs without Leave; for if they i, 4 


12 . . 3 Belio I{lyrico 
go to their Enemies, or come from their Enemies, or % Abeni. 


make any hoſtile Attempt, they may be ſlain: So the ,,;, 50. 
Athenians did to the Ambaſſadours berween the Perſians tegaiosHyracu- 


and Spartans; the Illyrians to the Ambaſladours between ſanorum miſſos 


ad Civitates a- 
the Eſſeans and Romans. r 


2. The Emperor Cbarles the Fifth, advertiſed of the 1 74.1. 2. 
League made againſt him, would not diſmiſs the Ambaſ . H* ? 
Ts R ſadors 


10 k Ambaſſadozs, Vs 
De Galiorum ſadors of France, England, and Venice, till his own were 
ad Iurcam ir- in Safety, but he ſets Guards upon thoſe of France, Venice, 


ge tis, quos in 


Pads Hiſpeni and Florence, cauſing them to be conducted thirty Miles 
cepere occide- from his Court, with a Prohibition not to ſpeak to them, 
runt, vide ꝓu· nor for them to write. As to him of Milan, as his Sub- 
dicia Perute, ject, he was enjoyned not to part from Court; but as 
Fes Eg. for him of England, there was no Alteration. 
Arno 1571. 3. The Venetians having deſtroyed ſome of the Cor- 
Hiſtory of the fairs, EC Luigi Contarini, then Bailio of 
Republick of Venice, to be impriſoned. BE 
Venice, fol. 4. The Seigniny of Venice underſtanding that certain 
450, 431. Traitors, who had revealed their Secrets to the Turk, 
'_ © ©  werefled for Protection into the Houſe of the French Am- 
baſſador at Venice, ſent Officers to ſearch the Ambaſla- 
dor's Houſe; but the Ambaſſador refuſing them En- 
trance, the Senate commanded certain Cannon. to be 
brought out of the Ar ſenal to beat down his Houſe, which 
when he ſaw planted, he ſurrendred up the Traitors. 
IT. The Embaſſadors of Tarquin, Morte affligendos Ro- 
mani non judicarunt, & quanquam viſi ſunt ut beſtium loco 
eſſent, jus Gentium tamen daluit. 8 
Goodwin e S. The State f Rome, though in caſe of moſt Capital 
Leg. Auig. Crimes, exempted the Tribanes of the People from Que- 
Fon, + '; ſtion during the Year of Offictcce. 
Aiden. . The Embaſladors of the Proteftants at the Council 
 Concitif,, : of Trent, divulging there the Doctrine of the Church, con- 
, trary toa Decree there, whereby it was enacted a Crime 
Equivalent to Treaſon, yet ſtood they protected from 
Rn”, TIES 
Pompon, Leg; It is generally conſented by all the Civilians, That 
4h. D; de-Le-Lepis de jure Gentium indictum eſt, & eorum corpora ſalva 
Laus, fem, propter neceſſitatem Legationis, ac ne confundant ura 
8 commereii inter Principe. e 
penedia. i 8. Vive, the Pope's Legate, was reſtrained by 'Hewry 
iat Hen. 2. the Second for exerciſing a Power within his Realm, not 
| F444: 43 allowed or admitted of by the King, in Diſquiet of the 
>» State," and forced to ſwear not to act any thing in præju- 
licium Regis vel Regni ft Pe Eb om 
On the other hand, it hath been anſwered, That they 
ars by the Laws of Nations exempted from Regal Trial, 
alt Actions of one ſo qualified, being made the Acts of his 
6 A or of thoſe whom he repreſents, until he or 
5 14 „ te inte ed. . 1 „nee ee they 
wee 


ing, timens pelli ſui, as the Records have it. Edward the 
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they diſavow; and Injuries of one Abſolute Prince or State = 
to another, is fadtum heſtilitatis, and not Treaſon ;, the Im- 


munity of whom Civilians collect, as they do the reſt of 


their Grounds from the Practice of the Roman State, de- 
ducing their Arguments from theſe Example. 
9. The Favii Embaſſadors from Rome, were returned Colloquium 


; ſafe from the Chades, with demand of Juſtice againſt them Machiav. J. 
only, although they had been taken bearing Arms with 


c. 28, 
the Etrurians their Enemies. bn, 
10. King Edward the Second of England, ſent amongſt sir Robert 
others a French Gentleman Embaſſador into France; the Cotton s Peoſt- 
King upon this arraigned him as a Traitor, for ſerving hum. 
the King of England as Embaſſador, who was his Enemy 
(but the Queen procured his Pardon.) „ 
Ii. Henry the Third did the like to one of the Pope's 


Embaſſadors, his Collegue flying the Realm ſecretly, fear- — 


Firſt reſtrained another of the Pope's turbulent Embaſſa- W 
dors, till he had (as his Progenitors had) informed the 
Pope of the Fault of his Miniſter, and received Satisfacti- 
on for the Wrongs. 
12. Henry the Eighth commanded a French Embaſſa- 
dor to depart preſently out of the Realm, becauſe he was 
the profeſſed Enemy of the See of Rome. : | 
13. Lewis de Prat, Embaſſador for Charles the Fifth, 2 8 
was commanded to his Houſe, for accuſing falſly Cardi- y;;, A. g. 
nal Woolſey to have practiſed a Breach between Henry the 4nno 1523. 
Eighth and his Maſter, to make up the Amity with the 
French King, DE | . 
14. Sir Michael Throgmorton, by Charles the Ninth of 


France, was ſo ſerved, for being too buſie with the Prince 
of Conde's Faction. | | | 


15. The Pope's Embaſlador at Paris, was arraigned for 
practiſing certain Treaſons in France againſt the King in 


the Parliament of Paris, and was there found guilty and 


committed to Priſon. 

16. Doctor Man then Embaſſador was taken from his Cambdens Hi 
Houſe at Madrid in Spain, and put under a Guard to a ftory Yiria Q, 
ſtraiter Lodging for breeding a Scandal (as the Conde Ter; Fd. c. 1567+ 
faid) in uſing by Warrant of his Place, the Religion of 

his Country, although he alledged the like permitted to 

Guzman de Silva their Embaſladour in England, and to 


dhe Turk no leſs than in Spain. K 4. 17. 


Ot Amballadops. 


Nu 4. lik, 15. Francis the Firſt, King of France, ſent Ceſar Fre: 
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goſus and Anthony Rincone, Ambaſſadors to the Turk; they 
were ſurprized by the Armies of charles the Fifth on the 
River Po in Italy, and were put to Death; the French King 
complained that they were wrongfully murdered; but 
the Emperor juſtified their Death; for that the one was a 
Genois, and the other a Milanois, and his Subjects, feared 
not to ſerve the King his Enemy. N 
18. Henry the Eighth being in a League with the French 
and at Enmity with the Pope, who was in “League with the 
French King, and who had ſeat Cardinal Poo to theFrench 
King, of whom King Henry demanded the Cardinal, being 
his Subject, and attainted of Treaſon, ſed non præ valuit. 
19. Samuel Pelagii, a Subject to the King of Morocco, 
pretended that he was an Ambaſſador ſent unto the State 
General of the United Provinces; he came to them, and 
ꝛccordingly they treated with him, afterwards he depart- 
ed; and being upon the Sea, he there took and ſpoiled 
a Spaniſh Ship; and then came into England; the Spaniſh 
Ambaſlador here having received Intelligence of the ſpo- 
liation, cauſed his Perſon to be ſeized upon, intending 
to proceed againſt him as a Pirate, and impriſoned. him, 
and upon Conference with the Lord Coke, Dordridge and 
other Judges and Civilians, they declared their Opinions, 
That the Caption of the Spaniard's Goods by the Morocco 
Embaſſadour, is not in Judgment of Law a Piracy, in 
regard it was apparent that, the King of Spain and the 
King of Morocco are Enemies, and the ſame was done in 
open Hiſtility ; and therefore in Judgment of Law could 
not be called Spoliatio, ſed * Captioz and a Caſe out of 
2 R. 3. fol. 2. was vouched, where a Spaniſh Merchant 
bare the King and his Council, in Camer2 Scaccarii, 
brought a Bill againſt divers Engliſi men, therein ſetting 
forth quod deprædatus & ſpoliatus fuit upon the Sea, juxta 
ries Brittaniæ, per quendam Virum bellicoſum de Britannia 
de quadam Navi, and fo of divers Merchandizes therein 
which were brought into Exgland, and came into the 
Hands of divers E-gliſh· men, naming them, and ſo had 
Proceſs againſt them, who came in, and pleaded, That 
in regard this Depredation was done by a, Stranger, and 
not by the Subjects of the King, therefore they ought 
not to be puniſned; in regard that the Statute of 31 H. 
n . 
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C cap. 4 gives Reſtitution by the Chancellor, in Cancellaria 


ſibi vocato uno Fudice, de uno Banco vel altero; and by the 
Statute of 27 Ed. 3. Cap. 13. that the Reſtitution may be 


made in ſuch a Caſe upon Proof made, by the Chancellor 
himſelf without any Judge; and upon that Caſe it was 
reſolved, 2uod quiſquis extraneus, &c. who brings his Bill 
upon this Statute to have Reſtitution, debet probare quod 


tempore captionis fuit de amicitia Domini Regis; and alſo 


quod if:ſe qui eum ceperit & ſpoliavit, fuit etiam ſub obedien- 
tia Regis, vel de amicitia Domini Regis, ſive Principis que- 
rentis tempore ſpoliationts, & non inimicus Domini Regis ſive 
Principis querentis, quis fi fuerit inimicus, & lic ceperit li- 
na, Func non ſui: ſpoliatio, nec depredatio, ſed legalis capt io, 
prout quilibet inimicus capit ſuper unum & alterum: the Judg- 
ment of which Caſe was held to be Law, and thereupon 
the Judges delivered their Opinions, that the Morocco Em- 


baſſador could not be proceeded againſt as a Pirate. Bulſtrod 2 pare 
20. In the time of Philip the Second of Spain, the Ve-Jol. 28. cited in 
net ian Embaſlador in Madrid protecting one Bodovario, Maſſos Cale 


a Venetian, an offender, that fled into his Houſe, and de- 
nying the Corrigidor or Fuſtice to enter his Houſe, where 
the Embaſſador ſtood Arm'd to withſtand them; upon 
complaint made, the Embaſſador was removed unto ano- 
ther Houſe, till they had ſearched, and found the Offen- 
der; then conducting back the Embaſſador with all due 
reſpect, a Guard was ſet upon his Houſe to ſtay the fury 
of the enraged People; the Embaſſador complaining 
to the King, he remitted it to the Supreme Council: they 
juſtified the Proceedings, condemning Bodowario to loſe 
his Head, .and other the Embaſlador's Servants to the 
Gallies, all which the King turned to Baniſhment; and 


to ſatisfie the moſt Serene Republick, ſent the whole pro- c; 
cels to Inego de Mendoza his Embaſſador at Venice, decla- — . | 


ring by a publick Qrdinance unto that State, and all o- 2 
01. 211. 


ther Princes, That in caſe his Embaſſadors ſhould commit any 
offence umwortbily, and diſagreeing to their Qualities and Pro- 
Mons of Embaſſadors, they ſhould not enjoy the Privilege of 


thoſe Officers, but be would refer them to be judged by they}... 

On 27 that Prince or State where they ths x re Hoe 

where they bad injured, It was a great and noble Saying, bun. and the 

21, In the Year 1568, Don Gubernon d Eſpes was or- Propoſition to 
tos ſcanda. King James. 


dered to keep his Houſe in London, for ſen 
lops Letters to the Duke de Ae unſeal'd, and in 1586. 
Don 


153 


Sir Rober 3 
on's poſt- 
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Ok Amballadozs, 
Don Bernardino de Mendoza, was reſtrained firſt, and after 
commanded away. 5 by 

X1. The manner of proceeding againſt them, accor- 
ding to the practice in England, hath been conceived neceſ- 
ſary to be, that ſome of the Chief Secretaries of State 
were ſent to * Embaſſadors, and by way of advice, 
that underſtanding that the Common People having re- 
ceiv'd notice of, G . And that they cannot but con- 
ce ceive a juſt fear of uncivil carriage towards their Ex- 
c ce llencies or their Followers, if any the leaſt Incitement 
« ſhould ariſe, and therefore for Quiet of the State, and 
ce ſecuring of their Perſons, they were bound in love and 
& reſpect to their Excellencies to reſtrain as well them- 


. * ſelves as Followers, till a further Courſe be taken by 


ce legal Examination, where the Aſperſion began, the ſame 
„ being in their opinions the beſt and the only way to 
te prevent the danger, & c. x = 

Sometimes, if the Parliament be ſitting, the King ac- 
quaints the Lords, and then departs; who having had 
Conference with the Commons,conclude of a Meſſage to be 
ſent to the Embaſſadors, (either by requiring an account 
of the matter orconfining of them) the Perſons to be ſent, 
the two Speakers of both Houſes, with ſome convenient 
number of either, having their Maces, or Enſigns of Of- 
ſices born before them to the Embaſlador's Gates, and 
then forborn; and then requeſting ſpeech with them, 
let them know that a Relation being made that Day, in 
open Parliament of, & c. they were deputed from both 
Houſes, the Great Council ef the Kingdom, to the which by 


the Fundamental Laws of this Nation, the chief care of 


the King's Safety, and the publick Peace and Quiet of 
the Realm is committed; and that they were no leſs the 
High Court of Juſtice, or Superſedeas to all others, for the 
examining and puniſhing all Attempts of ſo high a na- 
ture; & c. if it carry truth; and having executed their 
Commiſſion, conclude that the Houſes, to ſhew that re- 


verence which they bear unto the Dignity of his Maſeer 


by their Meſſage, declare that they two who are never im- 
ployed but to the King alone, were at that time ſent, &c. 
and if the Houſes ſhall upon return of their Speakers con- 
ceive their Anſwers (if it be a Matter that requires it) 
are ſuch as may juſtly deſerve their being confined, they 
c | - 9 pig <4 


Dek ambaſſvdozs, „„ 
then make an addreſs to his Majefy to confine them to The Paria. 
their Houſes, reſtraining their departure till the Prince de not fit- 
or State, whom they repreſent, be acquainted with their — rc 

offence: Aad iÞ it was done in 44 H. 3. to the Pope's may fignific 25 
Legatès in England, and 28 E. 1. | the like, if gc- 
XII. If a Prein Ambaſſador, being a Prorex, com- caſion, Ge. 
mits here any Crime which is contra Jus Gentium, as Trea- 
fon, Felony, Adultery, or any other Crime which is a- 
gainſt the Law of Nations, he loſeth the privilege and | 
dignity of an Ambaſſador, as unworthy of fo high a The opinion 

| pu and may be puniſhed here as any other private A- 2 _ 
ien, — not to be remanded to his Sovereign but of fal. 153, Ce. 
X.III. But if any thingbe malum probibitum by any Act 
of Parliament, private Law, or Cuſtom of this Realm, 
which is not malum in ſe Fure Gentium, nor contra Jus Gen- 
tium, an Ambaſſador reſiding here, ſhall not be bound 
by any of them; but otherwiſe it is of the Subjects of ei- 
ther Kingdom; for if a French Merchant or Spaniſh Mer- 
chant trades or imports any prohibited Goods, he muſt 
at His peril obſerve the Laws of England; and ſo it was 
adjudged Paſc. 33 Eliz+ in the Exchequer, Tomlinſon, qui 
tam verſus Henry de Vale & al. upon the Statute of 19 H. 7. 
Cap 21. but if an Ambaſſador imports any prohibited 
Goods, e contra. 5 „ | 
The Florentines having ſent Ambaſſadours to Charles 
the Fifth and Clement the Seventh, being then at Bolonia, 
together with their Houſhold-ſtuff; they brought covertly 
many rich Commodities to ſell and traffick with, ſuppo- 
ſing that they might be free from paying the Gabel; but puyjufol.1 25. 
the Searchers of the Cuſtom-houſe having diſcovered it; : 
they became objects of langhter and mirth to the Bolo- 
nians, and for that, as unwortliy of the Office of Ambaſ- 
ſadors, were remanded home without Audience. 
Sir Thomas Challoner having been ſent Ambaſſador to 
Spain by Queen EL z4beth, remitted a Complaint to the 

r Queen, that his Cheſts had been ſearched: upon which 

2 the Queen demanded the opinion of her Council in the 

Co point, who upon the whole matter reſolved the Action 

— into this; Legato omnia æqui bonique ferends dummodo Prin- 

) cipis Honor non dire&8 violetur, the very words of Mr. Cam- 

U den, An Embaſſador muſt bear all things patiently, 7 5 

4 $a Ds $554: © 445 + $t:- 46 25h nt ne Miter" RET CIET vi e 


VY 5h+ & ht 


„* 


öß[’ꝗ˙%ö Pate nn, 


— 


of vided that the Honour of the Prince (whom, he ſerves) 
+ be not directly violated... r 
Leg. f F. de le- XIV. The Office of an Embaſſadour does not inelude a 
£4. in aut. de protection rivate but ; publick, for the King is Maſter, 
Jon's 7e- nor for any ſeveral Subje& otherwiſe than as it concerns 
gs the King and his publick Miniſters, to protect them, and 
procure their protection in foreign Kingdoms, in the 
nature of an Office and Negotiation of State; therefore their 
Quality is to mediate and proſecute for them or any one 
of them, at the Council-Table, which is as it were a Court 
of State; but when they come to ſettled Courts, which do 
and muſt obſerve eſſential forms of proceeding, ſcil. pro- 
ceſſus legitimos, they muſt be governed by them: And 
Lord Hobart, therefore in the Caſe of Don Diego Serviento de Acuna, 
fol. 28. Ambaſſador Lieger for the King of Spain, who libelled in 
1. Vent. 303. the Admiral Court as Procurator General for all his Maſters 
| contraty. subjects, againſt one Folliff and Tucker, and Sir Richard 
Bingley, for two Ships and their Lading of divers kinds, 
of the Goods of the Subjects of the King of Spain gene- 
rally, and not naming of them adduct ad Port de Munſter, 
in the Preface of the Libel generally againſt them all,and 
then proceeds and charges them feverally thus; ThatFol- 
li and Tucker Captain Pirate, in alto Mari bellice diftas 
Naves aggreſi ſant, & per vim & veolentiam took them, 
and that they were 5 ct æ in partes Hibernie, and that 
coming into the hands of Sir Richard Bingly, he convert- 
ed them to his own uſe, (not ſaying where) and refuſing, 
to render them being required, it was there held that a 
| Prohibition ſhould go, for the matter is Tryable meerly 
| at the Common Law, and that ſuch a Procuration was not 
| good, though to an Embaſladour. 13 | 
Don Alfonſo de Valeſeo Embaſſadour from the Catholick 
King, attached Tabacoes at Land here, which one Cor- 
vero a Subject of the King of Spain, brought hither, and 
the Embaſſadour by his Libel ſuppoſed to belong to his 
Maſter, as Goods confiſcated, as all other his Goods were. 
Sir Jobn Watts the Plaintiff in the ſuggeſtion, prayed a 
Prohibition, which was granted accordingly, for the pro- 
perty of Goods here at Land mult betry'd by the Common 
Law, however the Property be guided ; and it was like- 
wiſe rul'd, that if any Subject of a Foreign Prince bring 
Goods into this Kingdom, though they were One 


* 
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Suarega Embaſſadour for Spain. | 


if they have greatly offended, cannot be drawn out by Belli ac Paci, 


be called upon kindly, and if he refuſes, then Letter: of Houſe of the 


Dkk ambaſſados, 57 - 
before the Property ſhall not be queſtioned but at the 
Common Law. Don Alfonſo werſ. Corwero, Mich. 9. Fac. 
Hob. 2 12. Hill. 9 Jac. upon the like Libel by Don Pedro 


XV. Whether an Embaſſadour hath juriſdiction over 
his own Family, and whether his houſe be a Sanctuary * * Diſtingui fer- 
for all that fly into it, depends upon the conceſſion of me bac ine 

him with whom he reſides, for this belongs not to the nt A. 
Law of Nations +; and it hath been ſeen that an Embaſ: I. 00 re 
ſadour hath inflicted puniſhment on his own Servants and xex Gali 
Vaſſals, as the Moſcovite did here in England, but that banc ob cauſam 
muſt be purely by conceſſion, as the Turꝶł permits it to er 
the Engliſb Embaſſadour at Conſtantinople: But for Fugi- Iz. eee 


tives that fly into their Houſes, nay, their own Servants 4 Gree. de ure 


force, without a Demand and Refuſal; which when done, 47. 18. f. 4. 
it is then become as an offence in the. 556,7. 
XVI. Moſt certain by the Civil Law, the moveable 

Goods of an Embaſſadour, which are accounted an ac- Nx faciſneme . 
ceſſion to his Perſon, cannot be ſeized on, neither 2 np 
pledge, nor for payment of a Debt, nor by Order or Exe- n — 
cut ion of Judgment; no nor by the King or States leave vaſa.comiteſy; 
where he reſides (as ſome conceive) for all coaction ought neos: yet an 
to be far from an Ambaſſadour, as well that which touch- —— 
eth his neceſſaries as his Perſon, that he may have full ſe- hat — 


l a brought and 
curity ; if therefore he hath contracted any Debt, he is to jet — — 


Requeſt are to go to his Maſter &; ſo that at laſt that Embaſſader, 
courſe may be taken with him as with Debtors in ano. 10 it vasat- 


| A ant 
ther Territory; to ſome this may ſeem hard, yet Kings, _—_— 


who cannot be compelled want not Creditors 3 but the no breach of 
Lord Coke ſeems to be of another opinion , for as to theirprivilege 
Contracts and Debts that be good Jure Gentium, he muſt nate Cale of 


| Monſieur Col- 
anſwer here, = 3 bert for Tork- 


| : F | Houſe Mich. 
28. Car. 2. in Banch. Rep, « Grotims de ure Belli ac Pacit, lib. 2. eap. 18. f Coke 4. Inſtir. 
fol. 153. Certain it is that none dareth preſume to meddle either with their per- 
ſons, Goods, or Servants, without leave had, the contempt of which hath been 


- 2 


puniſhed wich Impriſonment. | 


XVII. If an Embaſſadour commits any private outrage 
againſt one of the Princes Subjects, with whom he reſides 
unleſs it be to defend the Diguity of his Charge, 1 

| alter, 


— 8 
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ok amnbaſladozs; 5 
Maſter, it hath been conceived by ſome not to be juſtifia3 
ble before the Prince with whom he reſides ; (ſay they) 
there is a great difference between the Dignity, and Au- 
zbority of the Prince in the Country of another Soveraignz 
for he may well retain his Dignity, but not his Aubority- 
Uſually Injuries of that nature being done, they have ad- 
mitted debates at a Council of State, where the Soveraign; 
with whom the Miniſter of State hath reſided, being ſatis- 
fied, that r ought to be made to the party in- 

jured, he hath been ordered, or at leaſt requeſted, to 

comply-with the fmnmeee . EF 
XVIII. But on the other hand, if any private. outrage 
be committed by the Subjects of that Prince with whom 
he reſides, upon his Perſon, the Offenders may be ſubjected 
to puniſhment. The Queen of Sweden having made the 
Incomparable Grotiu (after he had eſcaped by Providence 
dodut of Priſon, and by a greater from his Country- men) her 
Bar wee 1  Embaſſadour with Lewis the Thirteenth, with whom he 
emol. "0s refided at Paris, coming one day from 8. Germans, the 
Secretary of Ceremonies being in the Coach with him, it 
chanced that in one place as they paſſed, a great number 
of People were in the way ſeeing of an Execution, his 
Poſtilion and Coach-man driving boldly through the Com- 
- pany, the Archers then attending the Execution with 
ſhort, Pieces, (concerned ſomewhat angerly that the Exe. 
cution was diſturbed) made after the Coach, ſhot his Po- 
(tilion and Coach-man, and through the Coach, even 
through his Hat: the matter coming to be examined, the 
King ordered three or four of them to be hang d, but that 
Good Man firſt pardoned them himſelf, and then obtained 
the Kings. 3 ͤoͤ qt, 
XIX. The Republick of Venice imployeth generally 
more Embaſſadours abroad than any other State, and they 
are as thoſe of other Princes be, Ordinary and Extraordina- 
y; the Commiſſion of the Ordinary continueth for three 
years, but he who reſides at Conſtantinople is not called 
Ambaſladour, but Bailio, reſiding there perpetually z and 
that Republick allows him a greater Proviſion to ſiipport 
his Grandeur, than to any other, and by the Laws of Ve. 
nice Whatſoever he expends is allowed him upon his ac- 
counts without any examination ; to which no other of 

their publick Miniſters of State have Iike privilege. 1 


25. 


5 Df--Ambaſſado2s, 159 
Zy the Laws of Venice there can be no Extraordinary 
Ambaſſador imployed, unleſs they have been Ambaſſa- 
dors formerly, and upon their return are ſtrictly exami- 
ned of their Comportment in their Legation, and are to 
diſcover what Preſents they have received from the Bodinus de Fe. 
Prince or State to whom they were ſent, the concealment? «lb. 3. 
of which is of a very dangerous conſequence. ö 

Nor may any of their Ambaſſadors receive any Prefer- 
ment from any other State during their Legation. The 
Patriarch of Aquileia dying, Hermolao Barbaro being there?“ Fra- — 
Ambaſſador for that Republick,the Pope conferred on him z . — 48 

that Eccleſiaſtical Dignity, and made him a Cardinal 3 which Bu badico 

being known at Venice, notwithſtanding he was a Perſon Duke ofV/enice, 
of great Merit, and had given notice to the Senate, rich, 4% 1486. 
well allied, and had good Friends, they ſent expreſs com- 

mand that he ſhould reſign the Parriarchſhip, otherwiſe 

they would take from his Father the Procuratorſhip of St. 

Mark, and confiſcate all his Eſtate  _. - 

But if ſuch Ambaſſadors have received any Preſent, 

Gift, or Reward from any Foreign Prince or Republic, 

and ſuch Miniſters of State are thought worthy of retain. Paulas Paruta 
ing the ſame, ſuch a Grace muſt paſs by the Suffrage of in Hiſt. Ven. 
the Senate, to oblige them more to the benevolence of“ 7: 

the Republick,than to the bounty of any Foreign Prince. | 
The conſideration of which put the ſame generous ſcruple 

into the Breaſt of Sir; Amias Paulet, who returning from ; 

his Ambaſſy in Fance, would not at his departure receive T Zottoy 
from the French King the Chain of Gold which is given 923,24. 
of courſe, till he was half a League out of Paris. But | 

more famous was the late action of Sir. Leolin Fenkins,His 

Majeſty's Embaſſador at Nimegnen, who, though after the 
Treaty concluded, abſolutely refuſed the French King's 
Preſent. | £ | : 

XX. By the Laws of Nations, inthe Reception of Em- 
baſſadors, thoſe from a King are generally introduced by 
an Earl or Count, thoſe from a Duke or Republick by a _ 
Baron; nor are they to be allowed that Honour but only 
at their firſt and laſt Audience, _ 

XXI. Prophane Hiſtories are full of Wars becauſe of 
wrong done to Ambaſladors ; and in the Sacred Story is 
extant the memory of the War which David upon that 
Ground waged againſt the Ammonites: nor doth. Cicere 
NE; | 5 ; _ Eſteem 


fol. 450. 


40. 


160 
*Gror, de Jure eſteem any Cauſe more juſt againſt Mithridates ; and at 
Belli ac Pacis, this day not only Lawyers , but -DivinesÞ are all of the 
ſame opinion, That a War cannot be more juſtly commen- 
ced than for the Violation done to their Publick Mini- 


J. ꝛc. 1 8.5. 11. 
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the Church, 
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I. Where Super iours may become cul-| 


B. XI. 


Ot the Night ok delivering Perſong fled foz 


pable for the Crimes of their| VIL.Whether an innocent Perſun ma 


Subjet s. 


whether by the injured State 
or they into whoſe Territory the of- 


II. — by whom properly puniſh. 
7 ber 
7 


fender is fled. 3 
III. Whether Kingdoms and States 
ht to deliver up Fugitives, if 
required, or not. 5 
IV. Where perſons are fled, the pla- 
ces whitber they come ought to be 
v. How diſtinguiſhed, and when to 
be puniſhed or delivered. 
VI. Whether an innocent Man may 
| be deſerted and delivered up to 


the enraged Power that de- 


be deſerted and yielded, if War 
tbreatned. Fs 
VIII. i#hether an innocent perſonre- 
. Fuſed 20 be delivered up, ought to 
5. teld bimſe « : | 
. If Charny in an innocent to 
yield himſelf, whether compaſſion 
may be uſed if be refuſes. . 
X. V bether this of delivering up does 
extend to govereign Princes dri- 
ven out of the Country, 
XI. Perſons running away with the 
Public Revenue, where their Per- 
| 'ſons and Goods bave been ſcized 
— and ſaticfaction be 
e. 


I. L Athers are not bound for the fault of their Children, 

nor Maſters for thoſe of their Servants; nor Prin- 
ces for the Actions of their Subjects, unleſs they become 
in the Crime; the which may be done in two 


reſpects, by ſufferance and receipt; therefore if Princes 


ſhall ſuffer or countenance their Subjects, by Pictures or 
Libels, or otherwiſe to abuſe another Nation or Common- 
unius amentiam wealth, it is the ſame as if they ſhould authorize it. Bru- 
civitati aſſig- tus to Cicero, How can you rhake me guilty ? Ni, well e- 
nough, as if it were in you to binder it; but receipt may 
admit of ſome further ſcrutiny. | 

II. Commonwealths being inſtituted, it was agreed that 


Faults of Particulars, which do properly belong to their 
own Society, ſhould be left to themſelves and their So- 


veraigns, to be puniſhed or 
moſt fit. 


connived at, as they judged 
Yet. 


* 


Dok Pyadtection'by the Laws of Nations: 161 
Vet that Rigbt is not ſo abſolutely left to them, but . 
Offences, which tend to the Deſtruction of Society or Go- 
vernment, whereof Treaſon is the chiefeſt, may ſeem to . 
be excepted; for if a Subject ſhall commit an Act tend- 5 
ing to the Subverſion of his Soveraign's Government, 
the ſame is an Offence that's ſubject to an «univerſal puniſh- 
ment, i. e. it is to be puniſhed every where 3 and the G- 
vernours into whoſe Territory ſuch fly, ſeem to have 4 
Right of proſecuting for the Offence: In Civil Actions, 
which tend to Commerce that ſupports Society, the Sub- 5d in B. K 
jects of foreign Nations having juſtly contracted Debts in F< Is Abridg- 
their own Country, may obtain Juſtice in another; by 4 ment, fol. 530. 
ſtronger Reaſon it is thought, that Princes or Republicks ers Caſes 
that have received publick Injuries, have Right to require 
Puniſhmeat for the Indignity that is offered them, at leaſt 
for that which tended to the Subverſion of their Govern- 
ment, and to have the Offenders delivered up. L 
III. The Queſtionis Illuſtrious, Opinions grountled on For the know: 
ſeveral great Precedents have been both ways produced: ledge of the 
It hath been generally held, That thoſe Kingdoms where con ode 
the Offenders are fled, ought to do one of the two, eirber BA: — 
puniſh them according to their Deſerts being called upon, or leave decer homines 
bem to the Fudgement of the offended State; others on the dedere cauſa 
contrary z molt certain it js by the delivering up, is under- h ini 
ſtood, to leave him to the legal Judgment of that Prince e os 
or State, whom he hath offended: And ſuch was the De- Attainted by 
claration of Ferdinand King of Spain, who had been often Act of parlia- 
requeſted by Henry the Seventh to deliver up Edmond m—_ 12 f. 7 
de la Pool Earl of Suffolk his Subject, then fled for Prote- cn IND 
ction to that Prince's Country, but was always refuſed 5 
but being continually importuned by Promiſes that he 
ſhould not be put to Death, cauſed the Earl to be deliver'd 
up to him, who kept him in Priſon, and conſtruing his 
Promile to be perſonal to birſelf, commanded his Son Hemy „ % 
after his Deceaſe to execute him, whoin the fifth Year of 2 SIG , 
90 | N | I 5 yy = eos an 
8. Pepin received, and would not deliver up thoſe that fled to him ow Neaftris, 
' oppreſt by Tyranny. Fredegar in reb. Pop. An. 1183. 36 as 


bw... HS 1 i. 8 


his Reiga in cold Blood performed the fame. But the Ma- 
lice of that politickprince the Father, and the uncontrou- 
jable Will of the Son are * but of ſmall Force; 
«cnt i | the 
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the Example of which-not long after,gave the French King 
occaſion to beware of truſting the latter with a Subject of 
his on the like occaſion; for Cardinal Pool not many Years 
after, coming Ambaſlador from the Pope to the French 
King, they both being then in Amity, and Hep the 
Eighth in League with the latter, but in Enmity with the 
firſt, requeſted to have the Cardinal delivered up, but 
could not prevail, being doubly armed, as the Ambaſſa- 
dor of a Sovereign Prince, (for ſuch is the Pope) and in 
the Territory of a foreign State. e 
The Iſraelites require of the Benjamites to deliver up the 
wicked Men; the Pbilif ines Sampſon. Cato gave his Vote 
that Ceſar ſhould be delivered to the Germans, for ſpoil- 
ing them without juſt Cauſe. Nor are nocent Perſons in- 
jured, if they are either delivered up, or puniſhed; yet does 
it not chence follow that they muſt be delivered up 
or puniſned: The Romans delivered up thoſe that had 
done Violence to the Carthaginian Ambaſladors ; yet the 
| Ambaſſadors of the Abaſines having been traiterouſly 
ein lib. 20. murthered by one of the Templars at Fernſalem, the 
cap. 23. Amo Offender being demanded, that ſo Juſtice might be exe- 


; 1173+ cuted on him for the Act, the Grand Maſter anſwered, 


That he had already enjoyned him Penance, and had di- 

rected him to be ſent to the Pope, but abſolutely refuſed 

Ez % ̃ M £2, 99577 
IV. But then, and as in this laſt, ſo in all other, the 

| Offender muſt have committed ſome publick Offence *, as 
vet out of Treaſon ; for moſt certainly it extends not to private 


Churches be: Injuries, becauſe there is no Precedent that ever a War 


A was begun for ſuch, though they may contribute much, 


ces, which are but for thoſe which tend to the Subverſion or Ruine of a 


univerſal San- Country, they often have been delivered up; Fugariba 


ctuaries, the 3 1 
Offenders of Bocebus in Salluſt, So ſhalt thou at once free us from the ſad 


have been neceſſity of proſecuting bee for thy Errour, and bim for his 


- taken; in 


Lufirania, Ferdinand Lord Chamberlain was taken by Force out of the Church and 
burnt, for forcing a Noble Virgin. Mariana lib. 11, Charles Duke of Burgundy deli- 


vered up to ems the Eleventh, the Earl of St. Paul Conftable of France, who 


gyine to ſome of his own Cities, obtained Letters of Safe · Conduct to come and 
commune with the Duke, in order to the making his Peace with the K ing; but the 
Duke after he had him in Cuſtody, delivered him to the King of France, who 
immediately after cut off his Head, Fhil. Comines, l. 4» c. 12 17 


Trea- 


4 
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Treaſon. And by moſt Writers it is agreed, that ſuch 


O Offenders mult either be delivered up or puniſhed, the 


Election is left to their Choice, into whoſe Terrirory - 
they are fled; though ſome have held, that in caſe of = 
Protection or Sanctuary for ſuch unfortunate Perſons, 12 | 
45 | an a 9 "oj 
Princes do make their Countries AſylumsF. peror tecei 
4 8 : | . 0 | : EA QC 
fled to him from the Roman Church, as appears by his Decree, Amo $i ky — 3 
himſelf did not want Princes to protect him from the Fury of St. Peter's Chait: 
Vide his Colloquiums, Printed in London, An. 16633. | | 


T. Quintus Flaminius ſent Ambaſſadors to Pruſizs King 
of Bitbynia, for the procuring the delivering up the brave 
but unfortunate Hannibal, who accordingly being ſeized 
on, 1 will now, ſays he, deliver the Romans of that Fear which 


hath ſo many Nears poſſeſ# them; that Fear which makes them Vide Sir 1j 40. 


ter Raleigh, 


impatient to attend the Death of an Old Man: This Victory lib. 3, caf, 5 


of Flaminius over me, who am diſarm'd and betray d into his S. 2. 
Hands, ſhall never be numbred amongſt the reſt of his Heroiz 
cal Deeds : No, it ſhall make it manifeſt to all the Nations 
of the World, how far the ancient Roman Virtut is degenerate 
and corrupted ;, for ſuch was the Nobleneſs of their Forefas 
thers, a when Pyrrhus invaded them in Italy, and was ready 
to give them Battel at their own Doors, _ gave him Know< 
ledge of the Treaſon intended againſt bim by Payſon; 2vhereat 
thoſe of a later Race bade employed Flaminius, 2 Man who 
hath heretofore been of their Conſuls, to practiſe with Pruſi= 
as, contrary to the Honour of a King, contrary to bis Faith 
given, and contrary to the Laws of Hoſpitality, 10 flaug bier 
or deliver up bis own Gueſt. | | 


V. Though Kingdoms and States are looked upon 42S | 


— 


places of Refuge; yet that muſt be underſtood for thoſe 


that are perſecuted with cauſeleſs Hatred, not to ſuch as 

have committed that which is Injurious to humane Socie= 

ty, or to other Men. Gilippus the Laconian in Diodoris = 

Siculus, ſpeaking of the Right of ſuch miſerable Fugitives, Lib. iz. 

faith, They that introduced theſe Rig bis at firff, meant the Un- 

fortunate ſhould eæ pect Mercy, the Injurions Puniſhment ——— . 

After — Theſs Men, if by che unjuſt Deſire of that which 18 

another's, they baue fallen into theſe Evils, muſt not accuſe 

Fortune; nor impoſe on themſelves the Name of Suppliants, 
5 | | L 1 f of - 
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They of Hol- 
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for that by Right belongs to them that have an innocent Mind, 
and adverſe Fortune, 


Carum occidiſti, dum vis ſuccurrere : nullum 
Crimen habes ; manus eſt ibi purior, ac fuit ante. 


But the Life of thoſe Men full of wicked As, ſhut up againſt 
them all Places of Refuge, and leaves no rcom for Compaſſion. 
Cicero hath a Saying out of Demaſt benes: We muſt ſhew Com- 
paſſion to thoſe whom Fortune, not their own evil Deeds, hath 
ade Miſerable, And by the holy Law, when any one 
had been ſlain by an Ax flipping out of another's Hand, 
the Cities of Refuge were open : the moſt holy Altar it 
ſelf was no Protection for thoſe that had ſlain an inno- 
cent Man maliciouſly, or had troubled the Common- 
wealth; which Law Philo explaining, faith, Unboly Men 
have no Entertainment in the Holy Place. Lycurgus the Ora- 
tor relates that one Calliſtratus, having committed a Ca- 
pital Fault, and adviſing with the Oracle, received an- 
ſwer, That if be went to Athens be ſhould have Right : and 
thereupon, in Hopes of Impunity, he fled to the moſt. 
holy Altar there, notwithſtanding which he was taken 
from thence, and put to Death by the City moſt obſer- 
vant of her Religion, and ſo the Oracle was fulfilled. 
Princes indeed (ſaith Tacitus) are like Gods, but neither do 
the Gods hear the Prayers of Suppliants, unleſs they be juſt. 
Such then are either to be puniſhed or delivered up at 
leaſt ; yet ſurely this hath been obſerved to extend only 


to thoſe Crimes that touch the State, or at leaſt are of a 


very hainous Nature; ſometimes they are expreſly ſtipu- 


und lately de- lated by Leagues to be delivered up; however this is 


famous poi- 


 Iveceduptherg be obſerved, that ſuch ſort of Fugitives and Suppli- 


ſoning Cook ants, be they Foreigners or Subjects, are to be protect- 
thathad — ed till they have been fairly tryed; and if that where- 
in the wicked of they are accuſed, be not forbidden by the Law of 


Conſpiracy 


with the 


Counteſs of 
Soiſſons in 
F rance., 


der Pares, nor then but in Perſon; it will thence follow, 


Nature or Nations, the Cauſe mult be tryed and adjudg- 
ed by the Municipal Laws of that Kingdom or State 
from whence the Crime doth ariſe. From which it may 
be obſerved, that a Fault committed in England, and 
the Perſon flying, and Requeſt made; yet, by Reaſon 
that none can by the Laws of that Nation be tryed but 


that 
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that ſuch may ſeem out of the general Rule : However, | 

It may ſtand with the higheſt Reaſon, that the Fact and 
Proof being remitted over with the Requeſt, there may 

appear a juſt Ground for the Demand. 
VI. Whatever the Opinion of thoſe Writers have been, 
the Practice of latter Ages hath ſeemed to incline other- 

wiſe. Queen Elizabeth demanded Morgan and others of 

her Subjects fled into France, that had committed Treaſon 

againſt her; the Anſwer of the French King was, Si quid 

in Gallia machinaretur, Regem ex jure in illos animad ver- 
ſarum; ſin in Anglia quid machinati fuerint, Regem non preſſe 

die eiſdem cognoſcere, & ex jure agere; omnia Regna profu- 
giseſſe libera; Regum intereſſe, ut ſui quiſque Regm liberta- 
res tueatur, imo Elizabetham non ita pridem, in ſuum Regnum 
Mountgumerium, Principem Condæum, & alios Gente Gal- 31 Elk. Cam. 
lica admiſiſſe, &c. and they were never delivered up: but % fol. 35. 
the like was not returned by the King of Scotland, for * 
he promiſed that he would tranſmit Ferniburſt and the PP 
Chancellix too, if they were convicted by a fair Tryal. 

Perſeus King of Mace don, in his Defence to Martius, Liv. lib. 22. 
ſpeaking of thoſe that were ſaid to have conſpired againſt 37 
Eumenes : So ſoon as I was e cr by yen, and finding 
the Men in Macedonia, I commanded them away, and charg- Anno 1640. 
ed them never to return into my Dominions The Cry of the 
late Royal Parfyr's Blood, juſtly procured them of Hol- 
land to deliver up the Regicides to the injured Succeſſor. 

And from the Crown of Denmark it was expreſly ſtipula- In the Alli- 
ted they ſhould be delivered in theſe Words: Item quod ws 2 
ſi qui eorum qui rei ſunt illins nefandi Parricidii in Regem res eG an 
CAROLUM Primum a Memoriæ admiſſi, ac le- provided tor 
itim de eodem ſcelere attincti, condemnati, vel con victi, &c. in the fifth 
If any of them who are guilty of the horrid Murder Article. 
committed upon King CHARLES the Firſt of Bleſſed _ 

| © Memory, be either now in the Dominions of the King 

. © of Denmark and Norway, or ſhall hereafter come thi- 

© ther, that as ſoon as it ſhall be known or told to the 

* King of Denmark, or any of his Officers, they be forth- 

* with apprehended, pur in fate Cuſtody, and ſent back 

into England, or be delivered into the Hands of thoſe 

whom the King of Great Britain ſhall order to take 

« charge of them, and bring them home. . 


Kh 8 VII. 
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ES. VII. Moſt certain it is, if War be threatned toa Na- 
Elizaberb | de tion or People, if they deliver not up the Offender,though 

the Scots a Perhaps he is innocent, and that ſuch is the Malice of his 
more equita- Enemies, that they know they will put him to death, yet 
ble anſwer, he may be deſerted eſpecially if that Nation or Kingdom 
m_ is inferiour to others; but then the ſame ought not to be 
wel, the an- done raſhly. The Halian Foot that forſook the unfortu- 
ſxered, that nate Pompey before all was loſt, being aſſured of Quarter 
ſhe would Ei- from the Victorious Cſar,were condemned by moſt that 


ther render re Kc | 
him up, or report d the Story of that day. 
ſend him out 

of England. Cambden Anno 1593. 


—— 


Pope Alexander (in the mortal Feud between him and 

the Emperor Frederick, who favoured Ofavian the Anti- 

pope) fled diſguiſed to Venice, the Duke and Senate being 

- {jealous that the Emperouy would demand him, ſent an Em- 

baſly to the Emperour to endeavour a Mediation and Peace 
which was no ſooner offered, but the Emperour broke out 

into a Rage, bidding them go home, ſaying; Tell your 

Prince and People, that Frederick the Romas Emperour 

demands his Enemy, who is come to them for Succour, 

* whom if they ſend not preſently bound hand and foot, 

© with a ſure Guard, he will proclaim them Enemies to 

* him and the whole Empire, and that there is neither Al- 

© lianceor Laws of Nation which ſhall be able to free them 

* from revenge for ſuch an Injury, to proſecute which 

* he is reſolved to overturn all Divine and HumaneLaws, 

that he will ſuddenly bring his Forces before their City, 

' _» © andcontrary to their expectation, plant his Viclorious 

Hiſt. Reih. ven. Eagles on the Market-place of St. Mark. This Meſſage 
Iu ita gebaſtie being faithfully delivered, the Senate decreed Arms, Arms; 

NUN and while they were preparing, News was brought that 

116% Otho, the Emperour's Son, and General of the Cæſarean 

Fleet, was entred the Gulpb with ſeventy five Gallies; 

the moſt valiant and religious Sebaſtiano Cyani reſolved to 

meet him, and having encountred them on the Coaſt of 

ria, defeated Otbo and all his Naval Forces, taking 

forty eight Gallies, Orbo their Admiral and the reſt either 

burnt or deſtroyed; he returned in Triumph for Venice, 

and not long after Frederick became convinced, that Hea- 

ven fights the Bartels of the Innocent, and on his knees 

beg'd pardon of Alexander the Fugitive Pope. _ 
+ | 1 
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Le the Eleventh of France required by Ambaſſadors | 
of Philip Duke of Burgundy, the delivering up of Sir Over 
de la Marche (who being a Burgundian, had wrote (as was 
_ conceived) ſomew hat againſt the Claim of the French to 
ſeveral Territories) upon a publick Audience at Life 
they were anſwered by Duke Philip, That Oliver was Ste- 
ward of bis Houſe, g Burgundian by birth, and in no reſpe& 
febje&} to the Crown of France; notwithſtanding if it could 
be proved that he had ſaid or done any thing againſt the 
King's Honour, he would ſee him puniſhed according as 
his faults ſhould deſerve. 5 
VIII. But admitting that ſuch an Innocent Perſon 
ought not to be delivered up, whether he is bound to 
yield himſelf; by ſome it is conceived he ought not, be- 
cauſe the nature of Ciyil Societies, which every one hath 
entred into for his own Benefit, doth not require itz from 
which it follows, that though ſuch Perſons are not bound 
to that by Right, properly ſo called, yet it doth not fol- 
low, but in charity he ſeems bound to do it; for there 
may be many Offices not of proper Juſtice, but of Love 
which are not only performed with praiſes, but alſo 
cannot be omitted without blame; and ſuch indeed is 
the Act of ſuch a Perſon's voluntary yielding up himſelf, 
preferring the Lives of an Innocent multitude before his 
OWN. Cicero for P. Sextus, If this had happened to me ſails Ilem de finibus 
with my Friends in ſome Ship, that Pirates ſurrounding us g. it bon d 
ſhould threaten to ſink us, except they mould deliver me, I would! _ ; 3 
rather have caſt my ſelf into the Sea, to preſerve the reſt, tban 1 7 oficii 
to bring my Friends either to certain Death, or into great non ignarus, u- 
danger of their life. The Requeſt of the Noble Strafford tilitati omnium 
is freſh in our Memories, ; 5 Ping ER NT 
. ms Ro 2 
in Livy there is a moſt excellent ſaying of ſome Moleſſans : . Equidem = Patria qui 
N A5. 1 ſepe fando audivi; qui Patriam proſe perire æquum cenſerent, hi primi 
unt. Av. 45. | a 
IX. But whether ſuch an Innocent Perſon may be com- 
| Ned to do that which perhaps he is bound to do, may 
a queſtion, rich Men are bound by the precept of 
Mercy to give Alms to the Poor, yet cannot be compell d 
i to give: it is one thing when the parts are compared 
among themſelves, another . Superiours are _— 


n * 
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1055. Deſert, red to their Subjects, for an Equal cannot compel his E- 

ft ei 3-qual, but unto that which is due by right ſtrickiy taken; 

Plutarch. pho- Vet may a Superiour compel his Inferiour to things which 

cion. Fides azi Vertue commands; in a Famine to bring out Proviſions 

viſadeditos non they have ſtored up, to yield him ® to Death that deſerts 

5 his Colours, or turns Coward, to mul& thoſe that wear ex- 

mus eſe paucos ceſſive Apparel , and the like, Phocion, pointing to his 

aliquos mais dear Friend Nicocles, faid, Things were come to that extremi- 

Ferre, quam im- xy, that if Alexander ſhould demand him, be ſhould think 

menſam multi. he 2yere to be delivered up. It hath ſeemed that ſuch an In- 
| exdinem: nocent Perſon might be deſerted and compelled to do 

* The Son of that which Charity requires; but the late 'ROYAL 

Pompey was ſo MARTYR ſeemed of a another Opinion, when he came 
[= of fo great to dye, in the Caſe of the Britiſh Protomartyr Strafford. a 
— 1 wich Anthony and Auguſtus about the Empire of tbe World; this Pompey en - 
tertaining nthony and Auguſtus in his — the Captain which commanded'ir, de- 
manded leave of him to weigh Anchor and ro carry away his Gueſts, and to make 
his Rivals Priſoners : he anſwered him, that he ought to have done it without tel - 
ling him of it, and ſhould have made him great without having made him forſworn: 
certainly an honeſt Perſon will never be of the Mind of this Captain: therefore in ſuch 
extremities Counſelors, either for high advantages, or in the great neceſſities of 
their Prince, ſhould ſerve their Maſters with their. Eftates and Goods, but not with 
their Honour and Conſcience. +. : . -.. -, ä SNEC DS a GR 
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X. But this delivering up does in no reſpect extend to 

Soveraign Princes, who are by Divine permiſſion unfor- 

tunately driven out of their own Country; and there- 

| fore memorable is the great Treaty commonly called by 

12 B. J. the Pimings, Intercurſus Magnus, where there was an ex- 
2888 Article againſt the reception of the Rebels either 

ches wenth, Of Henry VII. or of the Arel- Duke of Burgundy by others 

2 162 pürporting that if any ſuch Rebel ſnould be required 
fol 3-4: byathe Prince, whoſe Rebel he was, of the Prince Confe- 
| derate, that forthwith the Prince Confederate ſhould by 
Proclamation'command him to avoid the Gountry,which 

if he did not within fifteen days, the Rebel was to ſtand 
8 and put out of Protection. But a Prince, or 
dne that hath a Sovereign Power; and had been contend- 
ing for his Right, but Succeſs not crowning his hopes, 
occaſioned his flight, hath always been excepted; to de- 
liver upiſuch, is even againſt Nature and the Majeſty of 

power ; and therefore it is very remarkable what at- 

tempts were made hr Z. 4: H 7. nay in the very Treaty 

kept male ne n 7 141 "a oy os herd 18 j 2 7 of 
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of Intercurſus magnus it is memorable that at that time Pe, 
kin Warbeck was contending with H. 7. for the Crown of 
England by the Name of Richard Duke of Vorb's younger 
Son and furviving Heir Male of Edward the Fourth. 'My 
Lord Bacon does take a particular notice, that Perlin 
Marbeck in that very Treaty was not named nor contain- 
| ed, becauſe he was no Rebel, but one that contended 
for the Title. Afterwards when Perkin was fled intq 
Scotland, and there received by the Scorriſh King, Henry the 
Seventh ſent to have Perkin delivered up, and it was one 
of the principal Inducements of the King to accept of 
a Peace upon that condition, giving for an argument, that 
Perkin was a Reproach to all Kings, and a Perſon not pro- 
tected by the Laws of Nations; but the Scotch Ring per- 
emptorily denied ſo to do, ſaying, That be (for bis part) 
was no competent Judge of Perkin's Title, but that be had re- 
cei ved him as a Suppliants protected him as a Perſon fled for 
refuge, eſpouſed him with his Kinſhwoman, and aided him with 
Arms, upon the belief be was a Prince, and therefore he could Lord Bacon's 
not now with his Honour ſo unrip, and (in a ſort) put a lye Hiſtory often- 
upon all that he had ſaid and done before, as to deliver bim up}; No ati 
to bis Enemies. This was ſo peremptorily inſiſted on by” © “. 
the Scorch King, that Henry the Seventh was at length 
contented to wave the Demand, and conclude a Peace 
without that Article; notwitſtanding the King of Scor- 
land had often in private declared, that he ſuſpected Per- 
kin for a Counterfeit, What Endeavours were uſed by 
the late Uſurter with thoſe of Holland and with Cardinal 
Mazarine concerning his preſent Majeſty, and how his 
Royal Perſon and Brothers were after the Murder of 
their bleſſed Father lixe Partridges hunted from place to 
place, the World and the ſhameful Stories of that Age 
can too Well evince. But on the other hand, as we have 
id, thoſe that have committed Offences that ſtrike di- 
realy at Government and the Murder of their reſpective 
Princes, have found but cold Harbour in the Territories 
of Foreign Princes; however in Caſes of like nature 
princes hive often ſtipulated with each other for the de- 
livering up Offenders of that magnitude as hath been al- 
CFL ans ER TT 
Xi. Perſons that have wronged or defrauded Kings of 
their Revenue, eſpecially in England, upon Letters of 
| n JT 
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| Requeſt to thoſe Princes Whither they have fled, have 
Pee, ongoing agnohantgte” 

Some Horent ins Merchants of the Society of the Friſco- 

Baldi, being made Collectors and Receivers of the Kings 

Cuſtoms and Rents in England, Vales, Ireland, and Gaſcoigne, 

running away with thoſe Monies, together with all their 

Rott. Noms An. Eſtates and Goods for Rome, the King ſent his Letters of 

4 Z 2. M. 17. Requeſt to the Pepe, deſiring that they might bearreſted, 

Dorſo. and their Perſons and Goods ſeized, and ſent over to ſatiſ- 

| fie him for the damages he and his Subjects had ſuſtained 

by them, promiſing not to proceed againſt them to the 

| loſs of their Limbs or Lives. Upon which Letters, the 

Ton. Rome 4 Pope ſeized on their Goods, and not long after the King 

E. 2. M. 16. Writ for the ſeizing of their Perſons, for anſwering of 
Dorſo. ther frauds and injuries bn ab iii 4 

The like was done for one Anthony . Fazons, who had 

received 500 l, of the King's Monies, and running away 

with it to Lorraine, the King writ to the ſame Duke, de- 

Claſ. 8 E. 2, ſiring that ſearch might be made, and his Perſon ſeized 

M. 21. Dorſo upon, and his Goods ſecured. in every place within his 

e .. Territories, till he ſhould fatisfie the ſaid ;500h, - 
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Of Contribution paid by places Neuter to 
both Armies in War. | 1 


I. Of iy uſed to Neuters whether, | War not yet actually formed in 

Iawful. : place. | 

II. of Neuters, their duty confider'd | VIII. Where 4 Country is fully poſ. 
in reference to either of the War- | feſt, whether payment then is 

ring parties. | lawful, 

III. Conſiderations graced touching | IX. Of the ſtate of thoſe that Hive 
the ſame, and the chief matters | on Frontiers, their condition conſi- 
that are objected by thoſe that ſeru- | dered in reference to procure their 
ple thereat. | peace by Contribution. 

IV. The caſe ſtated generally in the X. Of interdiction by bim to places 
queſtion propounded to our Saviour from whom faith is owing, Con- 
of paying tribute to Cæſar. tribution notwithſtanding being 

V. In the payment of Contribution paid, whether the ſame creates 

10 an Enemy, what is neceſſary to an offence in them, 
be diſtinguiſbt in the begiming of XI. Of the genuine conſtruction of 


4 War. 
VI. Of 4 ſecond diſtinguiſhnment true intention of the ſame. 
drawn out of the firſt, of ſuck-|XIT. of the impunity and puniſh= 
payments, when a War is actual | ment that ſuch innocent Offenders 
by formed. | may be ſubjected 10, in caſe of be- 
VII. Where a man pays, but miſlibes | ing queſtioned for the contemps by 
the cauſe, whether excuſable, the | their right Governours. | 


I. TT is manifeſt there is no Right of War over Neuters 
in War; yet becauſe by occaſion of the War many 
things are uſually done againſt ſuch (Borderers eſpecial- 
ly) on pretence of neceſſity, there can be no Excuſe for 
the act, unleſs it be apparent Neceſlity, and that the 
ſame ought to be extreme, for then it may give a Right 
over what belongs to another Man ; for in ſuch caſe, if 
the neceſſity be manifeſt, there may be ſuch a proportion 
exacted as the neceſſity requires, that is, if the Cuſtody 
ſuffices, the Uſe of the thing is not to be taken; if the 
Uſe, not the Abuſe, be neceſlary, yet 1s the Price of the 
thing to be reſtored. Moſes, when the higheſt neceſſity 
urged him and the people to paſs through the Land of 
the Idumeans, firſt he Rich, be would paſs along the bigb- 
” 
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ſuch interdictions according to the - 
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* See to this way, and not divert into their Corn: fields or Vineyards; if he 
2 94d need but of their Water, he would pay a price for it. The 
has py e worthy.Captains, both Greek and Roman, have done the 
near Sicily, like: In Xenopbon the Greeks with Clearchus, promiſe the 
* when he mar- Perſian: to march away without any damage to the Coun- 
ched into 4. try, and if they might have — for Money, they 
4 would take nothing by farce. This Vertue is often com- 
his March mended in * Beliſarius by Procopius his Companion and 
thorow Ffrick. Witneſs of his actions. RE 
Vandal i, II. And as the Law doth preſerve the Eſtates and Ter- 
ritories of ſuch Neuters, or thoſe that abſtain from War, 
ſo on the other hand ſuch ought to do nothing for either 
Party, but eſpecially for him who maintain; a bad Cauſe, 
or whereby the Motions of him who wageth a juſt War 
Exemplum no. may be retarded ; and in a doubtful Caſe they ought to 
bile vide apud ſhew themſelves equal (as we have mentioned elſewhere) 
Parutam,lib.g, to both in permitting paſſage, in affording Proviſion for 
Thugdides l. 1. the Legions or Navies, and in not relieving the Beſieged. 
It is the duty of the Athenians, if they would not fide with 
any Party, either to prohibit the Corinthians from raiſing 
Souldiers out of Attica, or permit them to do the like. So the 
Emperor and Confederate Princes of the Empire, with the 
Cantons of Switzerland in the late German War, and ſo of 
the King of England, who was ſo careful to preſerve the 
Neutrality, that he iſſued forth his Proclamations to pro- 
hibit all Perſons, of what Condition ſoever, to become 
Souldiers in the Service of any of the warring Princes. It 
was obje&ed by the Romans againſt Philip King of the Ma. 
cedonians, That the League was violated by him two ways, 
both becauſe be did injuries to the Fellows 7 the Roman people, 
and becauſe he alfbedrbe Enemy with Aids and Money. The 
ſame things are urged by Titus ee in his Conference 
with Nabu, Yet thou ſayeſt, I bave not violated you, nor 
your Friendſhip and Society, how often ſhall I prove the con- 
trary ? In ſhort, wherein is Friendſhip violated ? by theſe 
Procop. Goth. 1. two things eſpecially : If thou baſt my Friends for Enemies: 
| ' if thiuart a Friend to my Enemies: be ts reckoned an Enemy 
who ſupplieth them with what is uſeful for the War, 

III. But now there are many things that are uſeful for 
the War worthy of ſome conſideration, the which are not 
ſo accounted at this day by the Laws of Nations; un- 
derſtand me, That I call the Laws of Nations, which is 

_— | | 4a 


- * reer ks 4 R - 


Army 


tiny, proves inſufficient ; for there are many, , who not 


that they know not whether the Monies they give may 


and therefore though Men give and beſtow their own 
where they pleaſe, yet in ſuch Caſes they may not; there- 
fore it may not be impertinent to examine whether theſe 


. reaſonable, or indeed meer ſcandal. 


, 
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at this day univerſally practiſed, as namely the Supplying 


either or both of the warring Parties with Monies or that 


which is called Contribution. Now if the Minds of the Sub- 
jects cannot be ſatisfied by the declaration of the Cauſe, | 
it will certainly be theOffice of a good Prince or General Sil. in Verb. 
rather to impoſe upon them Contribution than Military 2. 1. . 7. 
Service, eſpecially when that Prince or General hath an e. 
ſufficient to proſecute his Deſigns, the which a juſt 
Commander may uſe as God doth the ready. Service of 
the Devil. | | N 

The moſt excellent Grotius having moſt incomparably 
treated on, and cleared all the important Objections againſt 
a juſt War, together with the Incidents of the ſame ; yet 
this main one of Contribution or paying to both Armies, 
whether lawful, he hath not touched in any other words 
but theſe, Quod ſub tributo utrique parti præſtando factum 
diu in Belgico, Germanico bello nuper vidimus, eſtque id con- 
ſentaneum mori veteri Indorum : and fo cites a ſaying + Grot. de7ure 
in Diodorus Siculus*, of the Peace that thoſe People main- Bell ac Paci, 
tained in theirPoſſeſſions by reaſon of ſuchContributions, © 1 
But to many Perſons this Inſtance without further ſcru- > Lib. 4 
finding this Liberty in their Conſciences, unneceſſarily 
chuſe rather to give up their Bodies to reſtraint, and to 
abandon their whole means of Subſiſtence in this World, 
both for themſelves and their Children,(which ought not 
fondly to be done, unleſs we would be worſe than Infidels, as 
S. Paul {aith) they ground theirReſolution on this Reaſon, 


not furniſh to the Deſtruction of many Innocents, and 
perhaps the juſt Magiſtrate ; yea, and the total ſubver- 
{ion and ruine of their Conntry, Liberty and Religion: 


be neceſſary Scruples in themſelves, and ſuch as admit of 
no exception of Liberty, or whether thoſe Scruples be 


IV. The Seribes and Phariſees ſought two ways to en- 
trap Our Saviour; one was if he had blaſphemouſly 
taught a new Religion, and a new God, (viz. 3 

3 | they 
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they hoped the People would be provoked to ſtone him 
for this, according to the Hebrew Law : The other was, 
to bring him within the compaſs of Treaſon, as if he could 
not lead great Multitudes after him without traiterous de- 
ſigns; but this Gin fail'd too, becauſe the Multitudes 
which followed him were always ready to defend him. 
However, when he was at Feruſalem, where the Roman 
Troops and Prætor were, they thought they had him 
ſure, by propounding this Subject to him: 1 

It it lawful to pay Tribute to Cæſar? which was as much 
as to fay, We who are deſcended from Abraham, and are 
the peculiar People, to whom God hath given the large 
Privileges of the Earth at home, to bath our ſelves in 
Rivers of Milk and Honey, to have full Barns and many 
Children ; yea, that GOD himſelf would be adored in 
no other place of the World but at this our Jeruſalem, and 
that abroad we ſhould triumph over the Barbarous and un- 
circumciſed World by virtue of that Mz/ztia, which he 
never ordered for any but our ſelves; how are we then 
in Duty or Conſcience to ſubmit now to theOrdinances of 
the Uncircumciſed Romans? Or what Right can he have to 
exerciſe ſupreme Juriſdiction over us, the privileged 
Seed of Abraham, by levying of Taxes onour Eſtates and 
Lands, which GO D himſelf laid out for us, by which 
means the Emperor and Senate hold this very Temple in 
ſlavery, and inſult over our very Conſciences and Reli- 
gion, by defiling our very Sacrifices with the mixture of 
impure Blood; which as they are the price of our Blood, 
and a Tribute far above Cæſars, (payable in no other Place 
but this Temple, which GOD himſelf built) ſo our 
Blood ought not to ſeem too dear to be ſacrificed for the 
Liberty of theſe : and though the Roman State could pre- 
tend, yet what can this Ceſar pretend? Every man's Con- 
ſcience knows that is was but the other day he uſurpt over 
the Senate, in which reſides the true Juriſdiction of Rome; 
and if that were otherwiſe, yet how can he pretend to a 
Title unleſs Poyſon be a Pedigree, or violent Uſurpation 
a juſt Election, by which he who is but the greateſt Thief 
in the World would now paſs for the moſt Soveraign and 
Legitimate Prince? How then are we in Conſcience ob- 
liged to pay Tribute to this Ceſar? Though thoſe Law- 
yers thought in their Conſeienses that they were not - 

pa 


| pay it, and that Our Saviour likewiſe, as a Few, thought 
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1d too; yet they ſuppoſed he durſt not ſay ſo much in the 


crowd ; nor yet deny it by ſhiftidg it off with Silence, leſt 


the Roman Officers ſnould apprehend him: But when Our 


Saviour ſnewed them Cæſar's Face upon the Coyn, and 
bade them Render to Ceſar that hich was Cæſar s, and to 
GO D that 'wbich was G0 D'; His anſwer ran quite o- 
therwiſe, not as ſome would have it, that by a Subtilty 
he anſwered n ot to the _ propoſed, for then the ſenſe 
of the whole Text would found very ill in ſuch Terms, vix. 
If there be any thing due to Ceſar, pay him it, and if any 
thing is due from you to GOD, then pay it likewiſe ; 
This had been a weakening of 'G OD's Right for Ceſar's, 
and to have left a deſperate doubting in a neceſſity: Tis 


beyond all cavil that Our Saviour: Opinion was poſitive for Mat. 22. 20. 


paying of Zrilute to that Ceſar, becauſe de fad he did 
pay it; and the plain Reaſon of it appears evidently in 
this his Anſwer: Cefſar's Face was upon the Coyn, that is 


to ſay, Cæſar by Conqueſt was in Poſſeſſion of that Coyn, by 


ning of Money being one Prerogative of SoveraignPower, 


poſſeſſing the place where he obliged them to take it; Coy- 


1 V. But to come more cloſe to the Queſtion 8 wha 2 16, 17. 


Contribution may lawfully be paid: Firſt, we are to 


make a Difference betwixt perferre & inferre bellum; 


the one is active, and properly at the beginning of 
a War, and in a place were yet no War is, and where 
its Cauſe only, and not its Effects can be conſidered; in 
this caſe every thing ought to be very clear for Warrant 
of a Man's Conſcience, becauſe of the Calamities whichhe 


helps to. introduce, and is in ſome manner the Author of : 


the other is paſſive, and there where War, or the Power 
of War is actually formed, which is the Caſe of this Diſ- 
COUFIES e Nai 8 
VI. Secondly, we are to diſtinguiſh betwixt that which 
cannot he had, nor the Value ef it, unleſs we actually 
give it, and that which. may be taken by the Law of 
War whether we contribute or no. . 
VII. Moſt certain it is, though a War be not yet actu- 
ally formed in a place, yet a ſcrupling Conſcience, which 


? 


likes not the Cauſe, may be excus'd in contributing to it 


in this one Caſe, viz. if ſome number of Men, able to take 
what they ask, demand (with an armed power) the pay- 
Es ' ment 
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ment of a certain ſum to be imployed in War, then in 
ſuch a caſe, the Man, whom we ſuppoſe, may pay it 

| as a Ranſom for his life, or give it as a Man doth his 
4 . 4. 2. Purſe, when he is ſurpriſed in the High-way; becauſe to 
| 5 this Man it is as much as if the whole Country were poſ- 
| Procopiutin the ſeſs d with an Armed Power. So ſeveral Dutchies and 
third of Gorb. Seigniories dependent on the Empire, do in the preſent 
* 1 War between them and the Crown of France, pay Con- 
Fome, faith, . tribution at this day... 
gricolis imerim tee F WT „ 
| per omnem Italiam nibil mali intulitz ſed juſſit eos ita, ut ſoliti erant, terram perpetuo 
| mw colere, modo ut ipfi Tributa perferrent : This, ſaith Cafſiodore, is the greateſt 
Praiſe. 12. 15. | . | C4 » 


But if the Perſon or Country be not for the timein full 
Poſſeſſion of him whoſe Cauſe he ſcruples at, and that he 
or they have not a probable fear of extreme danger, nor 
as probable aſſurance, that without his help the thing de- 
| manded nor its value can be taken from him or them, 
b ; then there is little Excuſe remains for the Act, becauſe the 

| very Act (which his Conſcience diſlikes) participates 
more of Action than of Paſſion” nn. 

VIII. But where a Man or City is fully poſſeſs'd by an 
invading Power (be the ſame juſt or unjuſt) trom whom 
he or they connot fly, nor remove their Subſtance, moſt 
certain the payment of Contribution is no gift any more 
than he (as above) who with his own Hands being ſet 
- upon by Pirates or Robbers, puts his Purſe into their 
Hands; for the Laws calls not that a Gift, nor excuſes 
the Party from taking it: And altho' the Parties may 
imploy the ſame to the Deſtruction perhaps of Innocents, 
| and the like; yet that is an Action out of their Power 
44 F. 3. 14. that give, as far as Winds and Tempeſts are, to which 
Cite Mn. two, as we contribute nothing, ſo-we cannot be ſerupu- 
fol. 68. lous in our Conſciencies concerning their bad Effects; nor 
C. 2. de Treug, is the ſame repugnant to the Canon Law, (which teaches 
Pace. Nic. US humanity, and the imitation of all their vertues) and 
Damaſe, thereforePerſons,whofe Lives are innocent and harmleſs, 
| ought not to be ſubjected to danger or plunder, which 
= can be avoided without Contribution or Tri- 

ute. | e W 17 


IX. Again. 
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X. Again, thoſe that live on Frontiers, whoſe condi- The quiet of 
tion is more tickliſh and deplorable, becauſe they are nor Me World 
fully poſſeſt nor taken into the Line of either Party, theſe ygp,y; = 
live as it were in the Suburbs of a Kingdom, and enjoy no Arms with- 
not the Security or Privileges of others, yet ſuch Per- out Souldicrs 
ſons may lawfully contribute to both; for though they 15 — auld 
be but partly poſſeſt by one, and partly by the other, in ribueiun- T. 
reſpect of their ſudden abandoning them, yet both Par-cir, Hit. 4. 
ties have the Power of deſtroying them wholly ;z where- | 
fore thoſe former Reaſons which juſtifie thoſe fully poſ- 
feſt, do alſo acquit the Payments of theſe ; for their con- 
dition here is more calamitous, ſeeing they are really but 
Tenants at Will, expoſed to a perpetual Alarm, and that 
both parties wound one the other only through their 
ſides, as thoſe this day thatare ſituate between France and 
Germany; for being perhaps Neuters in the War, they 
are in that caſe by the Law of Arms to ſhew themſelves Frags — 
equal to both, in permitting of Paſſage, in affording Pro- PI, 11 2" 
| vis for the Armies, and in not relieving the Beſieg- Grot. J. 3.6. 75 
X. Nor can the Interdiction of him to whom ſuch owe 
Faith and obedience, any ways create the ſame an oſſence, 
fince the declared Wills of our Governours cannot make 
all thoſe of our acts ſins, when we obey or ſubmit to that 
Power, which againſt our Wills (as much as againſt 
theirs, and it may be with more of our miſery) hath di- 
veſted them of the Power of their Rights, and depri- 
ved us of the Power of their Government; and by the | 
Laws of War, they who have overcome, ſhould govern gy, de ure 
thoſe whom they have overcome; and therefore what- Bell ac 24c.1.2. 
foever is exacted by the Conquerours, may juſtly be paid 8.5. 11. 612. 
by the Conquered. | 5 
And ſince Princes by their Commands cannot change 
the nature of humane Condition, which is ſubject naturally 
to thoſe fore- mentioned Changes, it would ſeem exceed- 
ing hard to oblige us to almoſt moral Impoſſibilities 3 and 1 
though thoſe Political Commands were as Laws, yet EY = 3 
doubtleſs they ought not to be obliging, but according to gz 3 _—— 
the Legiſlative Rule, which is cum ſenſu humane imbecil- poris ſui, jure 
litatss, this is that which is called the preſumptuous feciſſlexiſtime· 
Wil * of a Governour, or the Mind of a Law: for in % 10 
extream neceſlity it is to be preſumed, that both their » 4e %. 2 
b M Wills jur. 
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Wil proceeding from the Rigour of what they have 
declared, rather than by holding to that which is their 
ſuppoſed Right, introduce certain Miſeries and Confu- 
ſion without receiving any Benefit thereby to themſelves: 
Nor could they of Utrecht, and others of the conquered 
Cities in Holland, abandoned afterwards by the French, 
and entirely preſerved from Deſtruction, be condemned 
| by their ene for the Sums by them promiſed to 
| „ the Enemy for the Preſervation of the ſame. 5 
anus by re - Neither are ſuch Commands or Interdifions without t heir 
vinced by the ſenſe and profit, though they be not poſitively obejed; for 
Laws of thereby Governours ſhew to all the World, that they 
Leagues 3 for renounce no part of their Right, no, though it be 
man bens there where they cannot exerciſe any part of their juſt 
ſame remains, Power. , | UTR; 
although the 5 a E 
ſame King or his Succeſſor be driven out of his Kingdom, for the Right of the 
Kingdom remains, although he hath loft the Poſſeſſiov, Grotim de ure Belli ac 
Pacw, lib. 2, cap. 17. 5. 19. | 


XI. Now the true Intention of ſuch Commands or In- 
terdictions is, that the Enemy ſhould not by any means 
be aſſiſted or ſtrengthened; but if ſuch Prohibitions ſhould 
be abeyed, nay at ſuch a time, when they and all their 
ſubſtance are abſolutely poſſeſt by the Enemy, moſt cer- 
tain ſuch Commands daſh againſt themſelves, and the one 
countermands the other; for if they refuſe to ſubmit in 
ſuch a caſe, then they do that which advantages their 
Enemies, becauſe at that time they will take all, whereas 
in Caſe of Submiſſion they ask but a part. fe 
XII. In all Wars there are always ſome, by whoſe. 
Diſaffections Enemies gain more than by their Compliance, 
juſt as Phyſicians do by Diſtempers. | . 
And although, by after variety of Suecceſſes, the juſt 
Governour ſhould recover that place, which ſo ſubmit- 
ted to the Power of their Enemies, and for that reaſon 
ſhould puniſhthoſe that were pliable to extream Neceſſity; 
yet it follows not upon that, that they who ſo conformed, 
ſinned, or did that which was abſolutely unlawful ; for 
we well know that reaſon of State often calls for Sacrifi- 
ces where there is no fault to expiate: Ofrariſm and Fea- 
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louſy make away thoſe who are known to deſerve moſt ; In Republica 
but in ſtri& Right (which is the Term ofthis Queſtion) idem eſt nimi- 
the' juſt Governour ought to look upon them as more "> C niht 
Uafortunate than Faulty. of [© 7 


4 


CHAP. XIII. 
P ke the Naval Pilitarv part. 
1. The Advanage that Princes bave| and to 5 that ſhall ref, if 


ho e—_ 9 


— 


a good Commander. | entred by force, whether quartes 
1. The Love thas naturally 9 may be refuſed. e 
from the Mariners to thoſe that| XIII. Ships of War generally + 
are valiant and generou. ought not to be yielded & if en- 
III. Princes in prudence ought not tred or diſabled, whether they 
to liſten too much to the Com- may not accept of Quarter, ſtand. 
plaints againſt Commanders. ing with the Oath called Sacra; 
IV. Of the faults [ps ee mentum Militare. 
ed in Soldiers and Mariners. XIV. Of obeying Orders, the ſame 
V. of the puniſhments that gene-| ought punctually to be followed ; 
rally wait on ſuch Offenders, and if broken, though the att ſuc- 
VI. of Drunkenneſs, Swearing, and ceeds well, whether the ſame ſub⸗ 
other 2 fort of Impieries, not jects not the Actor to puniſhment. 
to be ſuffered in Flæets. IXV. of the Obligation incumbent 
VII. Spies, tis lawful to uſe them by] on Commanders and Soldiers, 10 
the Laws of Nations, but being behave themſelves valiantly, and 
deprebended, are 10 ſuffer Death ;| tbe right of: ſlaying an Enemy, 
ard how they are ic be dealt with-} where lawful. 
_ at by the Laws of England- XVI. Ships how obliged by the Law 
VIII. It 5 not lawful for a Priend of Arms to the Aſſiſtance of one 
or Neuter to relieve an Enemy, and another 3 and of the duty of thoſe 
Perſons fo offending, how puniſht. | that have Fleets under thetr Con- 
IX. Ships taken as Prize, the Ship, | voy. 
Papers, and other matters concern-| XVII. An Enemy beaten ought to be 
ung the ſame, are to be preſerved. | purſued, and bow far it ts lawfut 
X. Of things taken and acquired in| 10 ſlay ſuch flying with their lives 
ar ; how the Right of them be- in ther bands, by the Law of 
comes veſted in the Captors, and Arms, and bow the reeking ſword 
bow that is 10 be — 16 by the | ought 10 be governed. 
 Lawof Arms. XVIII. Perſons exempted from the 
XI. To flealthe Cables or other Fur-| ſword by the Laws of Nature; 
niture Brew King of England's] Nations, Civil and Canon, and 
Ships, how puniſhable at thy dag. by'the Municipal Laws of ſome 
XII. Ships ſurrendred or votuntari-| Countries. 
 dygiiclded, how to be dealt with, | 3 
| ; M 2 AIX 
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XIX. Mutinying bow efteemed,valued| 
and puniſhed at thu Day by the 
practice of Armies, and by the 
Laws of England. 

XX. Whether it be lawful to dec 
the Subjects, Soldiers, or Mei- 
ners of an Enemy to forſabe bu 

Prince or General, and tg bring 
over bis Men, Sbips or Ayins, and 
where hy Law they may iu. 
ed; and how ſuch Deſerters may 
be puniſhed by the Laws of Nations 
and of England. 

XXI. Of Seducers, Meſſage carriers 
and Decoyers of Soldiers, bow to 
be bandled by the Law of Arms. 

XXII. Of thoſe that ſhall diſobey or 
ſtrike their ſuperior Officers, how 


Cauſe of Complaint. 8 
XXIV. Of the Care incumbent on 
Commanders and Maſters of the 
Great Ships, inreference to their 
ſafety, and . ment of wil- 
ful burning and deſtroying them. 
XXV. Of the general offences at 
Sea, bow puniſhed. 
XXVI. Court Marſhals bow erect- 
— ed, and what operation their 
Fudgments bave, and upon whom. 
XXVII. Judges and Advocates 
Power in reference to give an 
oath, and the Admiral's power 
bow limited in the puniſbing of 
Offe ences. , 85 
XXVIII. Of maimed Soldiers and 
Mariners, and the Proviſions that 


puniſhable. ' the Law makes for them at this 
and thoſe 


XXIII. Of mutinying , day. 
that ſhall act in the ſame, bow XXIX. of Triumphs. 


puniſhed, though they bave a just 


I. N excellent General is an Evidence of the Fortune 

of a Prince, and the Inſtrument that occaſions 
the Happineſs of a Kingdom ; and therefore when God 
makes choiceof a Perſon to repair the Diſorders of the 
World, or the Good ofa particular State, then is his Care 
ſhewed in the furniſhing him with neceſſary Principles 
to undertake great Matters ; the Thoughts are put in his 
Soul by that Eternal Commander to execute, he troubles 
and confounds his Enemies, and leads him as by the Hand 
to Victories and Triumphs: And one of the greateſt Ex- 
pedients whereof he ſerves himſelf for this Purpoſe, is to 
raiſe unto him excellent Men, both in Courage and Con- 
duct. to whom he communicates his Care, and who help 
him to bear the Weight of Affairs. Alexander had never 
conquered Aſia, or made the Izdies to tremble, but for 
EpbeFtion, Parmenio, and Clitus; Ceſar gained many a Bat- 
tel by his Lieutenants ; and the faireſt EFpire of the 
World, which Ambition and the Evil of the times had d i- 
vided into three Parts, was reduced under the Dominion 


of Auguſtus by the Valour of Agrippa; Fuſtinian trium- 


phed over Perſia, and deſtroyed the Vandal: in Africa, and 
the Goth in Italy by the Aid of Beliſarius and Narſes : 
And it is moſt certain, that Noble commander: = 5 

| | Glory 
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Glory of their Princes, and Happineſs of the People; on | 
the other Hand, Baſe, Cowardly and Treacherous Ge- 
—_ are the Shame of the one, and the Deſpair of the 
other. 1 

II. Hence it is, that Soldiers and Mariners draw their 
Lines of Love even to the Mouths of Cannons with a 
good General, but Mutiny and Hate to the main Vard 
end againſt one that is Bad; for to obey them who 
are not their Sovereigns when they do them Hurt, 
when they inſult and are cruel in cold Blood, and Baſe, 
Cowardly or Treacherous in Battel, is a ſad Neceſſity 
for them, and a hard Eſſay of Patience; yet muſt they 
be obeyed, and the Soldiers and Mariners muſt not 
rebel or repine, but ſubmit till their Sovereign Redreſles 
their Misfortunes. , oO I 

III. Again, Princes ought not to liſten too much to the 
mutinous Demands of the Crew, or any others whoſe 
Ambition watches their Ruin, whereby to conceive An- 
ger againſt their Commanders; for it is eaſier to purge out 
the Choler and Diſcontent that is got under the Hatches, 
than to provide Commanders of Conduct, Courage, and Faith- 
fulneſs to govern their Expeditions. Beliſarius, that moſt 
excellent Commander, who had no other Crime than his 
Reputation, and was not culpable, but that he was Pow- . 
as having conquered Perſia, ſubdued Africa, humbled Frocopru Hi. 
the Gorhs in Italy, led Kings in Triumph, and made ap- de, — "Lp 
pear to Conſtantinople ſome what of Old Rome; an Idea hit 
of the ancient Splendor of that proud Republick; af- 
ter all his eminent Services, this great Perſon is aban- 
doned to Envy: A Sulpicion ill grounded, deſtroys the % Sir 1777 
Value of ſo many Services; and a ſimple Jealouſy of State, ,,, x aeigh, : 
wipes them out of the Memory of his Prince: but he J. 5. c.5. S. 2. 
reſts.not there, for the Demeanour had been too gentle, And inthat 
if Cruelty had not been added to Ingratitude; they m_ _ 
deprive him of all his Honours, they rob him of all his 5.7 4.0 © 
Fortune, they take from him the Uſe of the Day and that hath 
Light, they put out bis Eyes, and reduce him to the Com- been ſhewn = 
pany of Rogues, and the miſerable Beliſarius demands a by a to 
Charity; even that Beliſarius the chiefeſt General of his 2 Noble 
Age, and the greateſt Ornament of the Empire, who after Gonmats and 
ſo many Victories and Conqueſts, accompanied with fo Commanders, 

| N 3 high there particu- 


* 
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larly enume- high and clear a Vertue, and in the midft of Chrijten: 


rated. dom, was reduc'd to ſo abjet and low a Miſery. 


Nor was this cruel and haſty reckoning of Juſtinian let 
flip without a cruel Payment; for Narcete, who was as 
well a Succeſſor in Merit as in Authority to Beliſarius, 
having notice of a diſdain, conceived likewiſe againſt 
him upon a ſingle Complaint, reſolved not to expoſe 
himſelf as a Sacrifice to their Malice; and therefore 
thinking it better to ſhake off the yoke, than ſtay to be 
oppreſled, ſoon ſpoiled the Affairs of Fuſtinzar, for the 
Goth revolted, and Fortune would not forbear to be of 
the Party which Narcete followed, nor to find the Barba- 
rian where ſo brave a Captain was ingaged. Therefore 
not one or many Faults are to be liſtened too againſt 
Commanders, but patiently heard and redreſſed, not to 
diſgrace or loſe them ; for ſuch having committed a 
Fault, yet being admoniſhed by love, may endeavour 
by future Services to make recompence by ſome noble 
Exploit; but diſgraced, become Inſtruments often of 
Danger and Ruin to their Superiours. 8 
IV. Soldiers and Mariner's Faults are either proper 
to themſelves, or common with others. 

Thoſe are common with others which other Men fall 
into, and are corrected with like ordinary Proceeding, 
as other Crimes of like Nature, as Man-ſlaughter, Theft, 
Adultery, and ſuch like. | 
Thoſe are proper which do purely appertain to the 

Naval Military part, and are puniſhed by ſome unuſual or 

extraordinary Puniſhment : As are theſe ; Not to appear 

$: De re nim. at the over muſters or calling over the Ship, to ſerve un- 

1 7 $a der him he ought not to ſerve, to vage or wander long 

dem Zr, 1, 12. from on Ship board, altho he return of his own accord, 

C. de erogatio. to forſake his Fleet, Squadron, Ship, Captain, Comman- 

ne militzris an- der, or Officer, to leave his ſtanding to fly over to the 

none © C. de Enemy, to betray the Fleet, Squadron, or Ship, to be 

A diſobedient to his ſuperiour Officers, to loſe or ſell his 

Arms, or to ſteal another Man's, to be negligent in his 

. Officer's Command, or in his Watch, to make a Mutiny, 

to fly firſt out of the Battel, and the like, which are 

very frequently ſet forth in the Titles of the Digeſt and 

Code of Military Affairs, and other like Titles which 
accompany them. | 


: + 
Arrian, 
4 
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Arrian, Who wrote the Life of Alexander the Great, 
obſerves, Every thing is counted an Offence in a Soldier, 5 5 13 
which done comtrary to the common Diſcipline, as to be ne- = 
Je&ful, ſtubborn, and ſlothful. 3 3 

V. The Puniſhment wherewith Soldiers and Mariners 
are corrected, are thoſe corporal Puniſhments, or a pe- 
cuniary Mul& or injunction of ſome Service to be done, 
or a motion and removing out of their Places, and ſend- 
ing them away with ſname. „ 
By capital Puniſhment is underſtood for the moſt 
Part Death, or at leaſt beating with Car with Nine Tails, 
as they commonly term it, Dacking, Wooden Horſe, Gaunt- 
Jet, and ſuch like, unleſs happily it be pardoned, either 
For the unskilfulneſs of the Mariner or Soldier, or the 
Mutiny of the Crew or Company, being thereto drawn 
by Wine, Wantonneſs, or for the Commiſeration or 
' Pity of the Wife and Children of the Party offending ; 
all which is left to the Diſcretion of the Lord Admiral, 
.and others the Supream Commanders or Captains. 
VI. It is neceſſary that in Armies and Fleets, all 
manner of Impiety ſhould be prohibited , eſpecially 
that of Swearing and Curfing ; for ſuch Sins are ſo 
fooliſh, that they unawares trip Men into Damnarti- 
on, rendring Men worſe than Beaſts, by how much 
the more they court that Vanity of Sin, without 
any of the appendant Allurements which other vici- 
ous Actions areaccompanied with; the ſame in the end 
teaching Men to diſavow GO D in their diſcourſe and 
actions, by theirintemperate and inconſiderate invokin 
him in their Oaths. Againſt ſuch, as alſo againft thoſe 13 Cr. 2. ch. 
that ſhall give themſelves up fo Curſing, Erecrations, 9: . 2. 
Drunkenneſs, Uncleanneſs, oz other ſcandalous Act- 
ons in Derogation of God's Honour, and coꝛzuption 
of god Panners; Fines and Jmpziſonment, o2 ſuch 
other Puniſhment may be inflicted on them by a Court 
Marſchal, which is now reduced to the Forfeiture of one By Order of 
day's Pay; but for Drunkenneſs, the ſame extends not = on the 
to Commanders, or other Commiſſion and Warrant Off. Die of 
cers, for they upon Conviction before the Admiral, ſhall 1665. oh 
be rendred uncapable of their Command. | 
And a Lyar convicted on Ship-board, ſhall be hoiſted ; 
upon the main Stay with four Braces, having a Broom 4r1ic.7, 
.and Shoyel tied to his Back, where he ſhall continue an 


/ M4 Hour 


* 
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Hour, every Man crying, A Lyar, 4 Lyar, and a Week 
| following, he ſhall clean the Ship's Head and Sides with- 
Artic, 3. out board, according to the ancient practice of the Na- 
vy; if he receives greater Wages than for an able 


Sea-man, then half a day's Pay. 


Tib. J 2. c. 3. VII. By the Laws of Nations, Spies may be ſent to ſur- 


8 1 2 leg. vey the Enemy's Force, Fleet, Station, or Squadron, and 
- 5% make diſcovery of whatſoever may give advantage to the 
Perſons ſending: So Moſes and Jeſbua did into the Holy 
Land. On the other hand being deprehended, they are 
to be put to death, as Appian ſaith. But whether it be 
lawful to make Spies of the Subjects of that Prince with 
whom the War is begun, hath been ſome doubt: It is not 
lawful for a Subject to kill his King, nor to yield up his 
Ships of War without publick Council, nor to ſpoil his 
fellow Citizens, to theſe things it is not lawful to tempt 
a Subject that remains ſuch; nor may any reply, That to 
him who impelleth ſuch a Man to a wicked Act, that Act, 
as namely the betraying of his Enemy, is lawful ; no bo- 
dy doubts, he may indeed do it, but not in that manner 
but yet if a Subject will voluntarily deſert his Prince and 
Country, i. e. ſo enter into a Correſpondenty with the 
Enemy of it, without any impulſe but his own covetous 
or revengeful Mind, ſurely it cannot be unlawful for the 
Ar other to receive him. Ve receive a Fugitive by the Law 
"un Dom, of War, faith Celſus, that is, it is not againſt the Law of 
* As was in War to admit ſuch, even a Traitor, who having deſerted 
thePeace with he Enemy part, electetb ours; however ſuch Perſons ought 
- — * not to be rendered, unleſs expreſly ſtipulated *, but 
3 po- ought to be pardoned. Wy the Laws of England, if 
Ipbinain ercerpt, ny Dfficer, Soldier 02 Pariner, in actual Service, and 
iat. 11+ 28- in the Pay in his Pajelty's Fleet, oz any other Perſon 
38. Men-"d. in the ſame, Wall give, hold, oz entertain any Intelli- 
von decee, Lente fo oz with any Ring, Pzince oz State, being E⸗ 
| nemp to, oz any Perſon in Rebellion againſt his Pajeſty, 
Stat. 13. Car. his Peirs and-Succeſſo2s, without Leave 02 Authozity 
2. cap. 9. #- from the Ring, Admiral, Mice Admiral, o2 Dfficers in 


i 3. Chief of any Squadzon, they are to ſuffer Death. Now w 


the bare receipt of a Letter or Meſlage from an Enemy, 
will not make a Man ſubje& to the Penalty of this Ar- 
ticle ; and therefore the ſubſequent Article explains the 
precedent, in which it is provided, That if any inferi- 

| | e du, 
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dur Dfficer, Mariner, oz Soldier, ſhall receive any 
Letter oz Pellage from any Ring, Fozeign Paince, 
State, oz Potentate, being an Enemy, oz on their be- 
half; and if fuch Perſon doth not reveal the ſame with 
in Twelve Yours, having oppoztunitp fo fo do, and ac- 
quaint the Superio2 Commander with it, ſuch Perſon 1 
to ſuffer Death ; ſo likewiſe, if ſuch @uperio2 Dffi- 7 4 — 
cer oz Mariner being acquainted therewith by an Jnferioz 
Otkicer, Mariner, oz other, oz ſuch Superioz Officer, 
Commander o2 Pariner, in his own Perſon, receiving 
a Letter o2 Peſſage from any ſuch Enemy o2 Rebel, and 
thall not in convenient time reveal the ſame to the Ad⸗ 
miral, Uice-Admiral oꝛ Commander of the Squadꝛon, he 
Hall ſuffer the like pain of Death, oz ſuch Puniſhment 
as a Court Marſhal ſhall inflict. Now Spies are put to 
Death ſometimes juſtly by thoſe that manifeſtly have a 
juſt cauſe of Warring, by others by that licence which the 
Law of War granteth; nor ought any Perſon to be mo- | | 
ved with this, that ſuch being taken, are puniſhed with N 
Death; for that proceeds not from their having offended d. 
againſt the Law of Nations, but from this, that by the 44 Leg. Corr. 
fame Law every thing is lawful againſt an Enemy: And de Sicaris pun, 
every one, as it is for his own Profit, determineth either | 
more rigorouſly or gently : But that Spies are both law. Tait, Hiſt. 3. 
ful and practicable, there is no Queſtion; for at this day 
by the general Inſtructions of Fleets, there are always > 
out of each Squadron ſome Frigats or Ships appointed to 
make diſcovery of the Enemy; and upon ſight to make 
Sail, and to ſtand with them, in order to take cognizance 
of their Force, as well Ships of War as Fire-Ships, and in '_ 
what poſture they lay; which being done, 75% detecting * 
Frigats are to ſpeak together, and to conclude on the Report they 
are to give, which done, they return to their reſpeFive Squa- 
drons; ſuch Ships in ſuch Service are not obliged to fight, 
eſpecially if the Enemies Force exceed them in num- 
ber, or unleſs they ſhall have an apparent Advan- 
JJ £ 
Win. Again, it is not lawful for any, be he Friend or _ Leg.“ 
Neuter, to relive an Enemy, much leſs for a Soldier or * F* 
Mariner in pay; to ſupply him that conſpires the deſtruction j;,, | YE 
of my Country, is a liberality not to be allowed of : he is to _— 
be accounted an Enemy that ſupplies the Enemy "_ Pracop. Goth ?:. | 
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| Artic, To 


the Laws of England, Ships of War ba ving taken 4 Prize, 
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and therefore by 


+ 


the 


the Goods and all manner of Lading is to be preſer ved, till Ad- 
judication ſball paſs 3, but that is to be underſtood, where 


the Ship voluntarily yields; but Ships whom they ſhall - 
aſſault, and take in fight as Prize, the pillage of all man- 
ner of Goods and Merchandizes (other than Arms, am- 


munition, Tackle, Furnitures, or Stores of ſuch Ships) as 


mall be found by the Captors, upon or above the Gun-Deck 1 | 
of the Ship, become theirs, but this is to be underſtood on of his Ma- 


where ſuch Prize may lawfully be poſſeſt; for there are jeſty. 


times when ſuch are not to be meddled with; and there- 
fore it is againſt the Rules of War in Fight, if ſome of the 
Enemies Ships are there diſabled ; yet thoſe Ships that 
did ſo diſable them, if they are in a condition to purſue 
the Enemy, cannot during the Fight take, poſſeſs, or 


burn ſuch diſabled Ships, and the reaſon is, left by ſo do- artic. 8. 


ang ſome more important ſervice be loſt, but they are to wait 
for ſuch Booty, till the Hag: Officers ſhall give command 
for the ſame. e 1 2 

Vluxxali, King of Algier, in the famous Battel of Le- 


panto, having behav'd himſelf very valiantly there againſt 


the Cbriſt iani, ſo that he deſtroyed ſeveral of their Gallies, 


and others, he took amongſt the reſt the Gallies of Pietro, 


Bu of Corſe, and of the Prior of Meſſne, and Ludovico Ti- 


pico of Trabu, Benedeto Soranza, the which he towed 


after him before the Battel was compleated; but that 
getting proved the loſs: both of the one and of the other; 


for the Turks out of Covetouſneſs of the Plunder, or #ift. Feipubl. 


otherwiſe thronging into them, occaſioned their taking Leer. fol.127, 


fire, in which the Victor, in thoſe Flames become Victim, 
and after followed the total Rout of the Ortoman Power. 


Xl. It is almoſt impoſſible, but that in Ships of War, 


which in theſe days carry ſo conſiderable a force of men, 


there will be ſome amongſt them that have Head of kna- 
very, and Fingers of Lime Twigs, not fearing to ſteal 
that trom their Prince which is applicable only for the 
Good of their Country; ſuch ſort of Nighr-wolves when 
caught, are to be ſeverely puniſhed; and therefore to 
_ frcal oz take away any Cables, Anchozs, Sails, oz any 


of the Ship's Furniture, oz any of the Powder oz Arms, 4-tic. 8. 


o2 Ammunition of the Ship, ſubjects the Dffender fo 
the pains of Death, or fo ſuch other Pumſhment as the 
Nuality of the Dffence ſhall be found by a Couri-Par- 
ſhal to deſerve, XII. 


8 Ot the Naval Pilitary datt. 
Artie. 9. XII. By the Ninth Article, Foreign Ships or Veſſels taken 
 _ as Prize, without fighting, none of the Captains, Maſters, or 

Creſu perſwa - Mariners _ Foreigners, ſhall be ſtripp'd of their Cloathy, 
6 


ding C : : | og or 
3 Ly or in any ſort beaten, pillaged, or evil intreated; and the Per- 


dia to be pilla- [02s ſo offending being obliged to render double Damage: This 
ged by his Law moſt expreſly doth not extend to thoſe that obſti- 
men, tells him, nately ſhall maintain a Fight; for moſt certain, by the 
2 N Law of Arms, if the Ship be boarded and taken, there 
Lean diripies, remains no reſtriction but that of Charity; and if a Ship 
nibil enim ad ſhall perſiſt in the Engagement, even till the laſt, and then 
me jam iſta ad- yield to mercy, there hath been ſome doubt, * whether 
rt un ll os Quarter ought to be given to ſuch; (for they may iguo- 
— wn wp rantly maintain withicourage a bad cauſe) but in Captives 
1. and thoſe that yield or deſire to yield, there is no danger. 
Liter. de Ju- Now that ſuch may be juſtly killed, there muſt be ſome 
_ Fe Belli, u. 49, antecedent Crime, and that ſuch a one as an equal judge 
_- Sc. le qu. WOuld think worthy of Death; and ſo we ſee great ſeve- 
ris & fatti ig- rity ſhewed to the Captives and thoſe that have yielded, 
nor mia. or their yielding on condition of Life not accepted, if 
Princes in- after they were convinced of the Injuſtice of the War, 
— ere they had nevertheleſs perſiſted with Hatred or Cruelty, if 
the Gods hear they had blotted their Enemies Name with unſufferable 
the prayers of diſgraces, if they had violated their Faith or any Right of 
ſuppliants,ex- Nations, as of Ambaſſadors, if they were Fugitives : But 
"_- they be the Law of Nature admits not Taliation, except againſt 
re garacuſi· the very individual Perſon that hath offended; nor doth 
ans were accu · it ſuffice that the Enemies are by a fiction conceived to 
ſed for that be as it were one Body; tho' otherwiſe by the Laws of 
they flew the Nations, and by the Laws of Arms, and at this dag 
Children of Practiſed, in all Fights, the ſmall Frigates, Ketches, and 
Hycetas, be- Smacks are to obſerve and take notice of the Enemies 
cauſe Hycetas Fire-ſhips, and to watch their Motion, and to do their 
pad flainthe belt to cut off their Boats, and generally che perſons found 
of 474 in them are to be put to death, if taken, and the Veſſel, if not 
arch, Timon, & talen, deſtroyed; and the reaſon why the extremity of War 
Dion. is uſed to ſuch, is that by haw much the Miſchief is the 
greater by the Act of ſuch Men, if executed, by ſo much 
_the Puniſhment is aggravated, if taken, and Quarter de- 
nied them by the Law of War. | | 


XL 


Xlll. Every Captain or Commander upon ſegnal or order of In England 
Jattel, or view, 5 ſight of any Ships Ten * the Ad- 
or Rebel, or: liklihood of Engagement, are to put all things 2 8 

in the Ship in fit Poſture for a Fight, as the breaking down the of the Ficet 0 
Cabins, clearing of the Ships of all things that may impede thetack firſt, the 
Soldiers in the preſerving the Ship and themſelves, and enda- Admiral did 
maging the Enemy; and every ſuch Commander or Captain are —_— P - 
in their own Perſons, and according to their Place, to hearten nion Flagat * 
and incourage the inferiour Officers and Common Men to fight the ftaf on 
valianelyſand couragiouſly,* and not to bebave themſelves faintly the fore-top- 
under the Dilgrace of being caſhiered, and if be or they yield cht mn, 
ro the Enemy, Pirate or Rebel, or ery for quarter, he or they * Red 
ſo doing, ſhall ſuffer the pains of Death, or ſuch other Puniſh- Flag was not 
ment as the Offence ſhall deſerve. Now, though Soldiers abroad.) But 
or Mariners have obliged themſelves faithfully to ſerve if the Red- 


in the Expedition or Navy ; yet that is to be underſtood * | 


no further than his or their power to do their utmoſt in the fore-top 
his or their Quality ; for though the Obligation for the fail was to be 
Service be taken in the ſtricteſt Terms of undergoing lowered a lit. 
death and danger ; yet it is to be underſtood always con- — — 
ditionally as moſt Promiſes are, viz. if the action or paſ- to be Neal | 
ſion may be for that Fleet or Prince's advantage, and from the Cap 
therefore if the Fleet or Squadron is beaten and the Ships of the fore. 
are diſabled, and left ſcarce without any to.defend them, — 
now the Soldiers or *Mariners remaining can do no more When the 
for their Prince than die, which indeed is to do nothing Reer of the 
at all, but to ceaſe for ever from doing any thing either Fleet was to 


for him or themſelves ; in thoſe ſtraits therefore it is not 8 the 
repugnant to their Oath called Sacramentum Militare, to was put "S 1 


ask quarter or to ſtrike, and having beg d a new Life and broad on the 
taken it, they are bound in a new and juſt Obligation of Flag-ftaff of 


Fidelity to thoſe whom they were bound to kill few hours 9 a, 


a 1 upon which 
two Signals the Flag- Ships were to continue the ſame Signals on their Ships, till the 
ſame was anſwered: when the Admiral would have all the Ships to fall into the 
Order of Battel preſcribed at the Council of War, the Union-Flag was put on the 
Mizon Peek of the Admirai's Ship, upon ſight of which the Admirals of the other 
Squadrons were to anſwer it by doing the like Signal: when the Admira} would have 
the other Squadrons to make mor- ſail, though himſelf ſhorten ſail, a white Enſign 
was put on the Enſign-ftaff of the . 'dmiraPs Ship: Inſtructions firſt of May, 1666 
but yet ſignals may be altered or changed as often as it ſhall pleaſe the Admiral to 
think the ſame neceſſary an d convenient. | * Artic, 10. | 

Lipſius de Mil. Rom. J. 2 dial. 6, © 4, And Polybim expreſſeth the Oath thus, Ob- 
temperatur us ſum, & fatturus quicquid mandabitur ab Imperatoribus juata vires ; and ſuch, 
ſays he, were termed Mzlites per Sacramentum. before 


before; neither can the Prince or General expect by vir: 
tue of their former Obligation to him, they ſtiould kill 
any in the place were the quarter was given: However, 
this Fidelity hath not its inception from the time of ta- 
king quarter; but when the Battel is over, and that time 
which is termed cold blood; for without all controverſie, 
jf a Ship be boarded, and Quarter is given, yet if while 
the Fight laſts, the Perſons Captives can by any poſſibi- 
 liry recover their Liberty and Ship, they may by the 
„sir Thomas Law of Arms, juſtly acquire the fame % 
Chizhley did fo © - e en ee 
aboard the Katherine in bello, anno 1666. inter Carolum Secundum & Celſos & Frapo- 
temes Dominos Ordines Generales Faderati Belgit, n | 
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And fince Impunity is granted to ſuch unfortunate 
Deſerters, yet it muſt be apparently evident and fully 
proved, that they were reduced into a Condition beyond 
all hope in the Battel: and therefore the Foot that for- 
ſook the Unforrunate Pompey before the Field was loſt, were 
juſtly condemned for the breach of the Roman Diſcipline 
and Law of Arms.: apd therefore the Article hath not 

Poſitively declared Death only, but added, or ſuch other 

- Puniſhment as the Offence ſhall deſerve, which Proviſi- 

on leaves the Action to be judged and puniſhed. by a 

Council of War, who know beſt what's to be done in Caſes 

of that nature; however, 4 baſe or cowardly yielding, or 

crying quarter, is to be puniſhed with Death, and that without 

Xenoph. r. XIV. Theobeying of Orders hath in all Ages been in 
Plutareb. Qu. mighty eſteem : Chryſantus, one of Cyru:'s Soldiers, being 
122 id upon his Enemy, withdrew his Sword, hearing a Retreat 
Vide in Tit, ſounded; but this comes not from the external Laws of 
'Ships of War. Nations; for as it is lawful to ſeize on the Enemy's Goods, 
| g ſo likewiſe to kill the Enemy, for by that Law the Ene- 
mies are of no account; but ſuch Obedience proceeds 

from the Military Diſcipline of ſeveral Nations. By the 

Leg. deſert, D. Romans it was à Law noted by Modeſtines, That whoſo- 
de re Milit. ever obeyed not his Orders,ſhould be ” com nap with death, 
though the matter ſucceeded well: Now he alſo was ſup- 


lie lb. Man- poſed not to have obeyed, who out of Order without 
liani Imperia. the Command of the General entred into any Fight. For 
if ſuch liberty were lawful, either Stations 8 


* 
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ſerted, or (litetice proceeding) the Army, Fleet,or Squa- 
dron would be engaged in unadviſed Battels, which by all 
means is to be avoided, A. Capello, a Venetian Gentle- The Order of 
man of un ancient Extraction, having the Charge of the Battel is to be 

838 Venetian 1 met with the Barbarypreſerved, and 

Haar, "whom he ſo aſſaulted, that he burnt and took di-in caſes 

vers of them 34mongſt the reſt the Admiral Galley Algier, ga, ane to 
_ GVeſitlof vaſt bigneſs) which he brought with him a- keep in one 
way, ahd- ſhe remains at this day a 7rophy.in the Arſenal of line as much 
Venice ; tlie Service, although Noble and Honourable,” may be; and 
and fuch as brought renown tothe Republick, yet in 1e. wehen 
gard it was an Action exceeding his Commiſſion, he was ſome of the 
— adjudged to puniſhment : (but his great Merit and Alliance Enemy, yet 
preſerved his Life) ſuch an exact Obedience that Signory muſt they not 
 expedss to be paid to her: Orders, de the Sneceſs never ſo puren hl 
glorious. And by the Eleventh Article , Every Captain, fore the main 
Commander, aud other Dffficer Seaman oz Soldier ofof the Enemy 
any Ship, Frigate, v2 Ueflel of Mar, are vuly to obſerve de beaten or 
the Commamus of the Avmital oz other his Supertoz; og 15; . FE. I 
Continanver of any Squadzon, as well foz the aſault-c<:6ng, coats 
ing and ſefting upon any Fleet, Dquadzon, us Ships of beyond fight 
the Enemy, Pirate o2 Rebels, oz joyning Battel⸗ with of the Flag, 
her, 04 making vofence againſt them, as all other the 2742 vight | 
Commands of che Admiral oz other his Superioz Com⸗ Ships 8 
mander, the diſdbeying of which ſubjects him to the return to the 
pains of Death, or ſuch other Puniſnment as the Quality Flag. Inſtr. 22. 
or Neglect of his Offence ſhall deſerve. * 

| LIEN ES * Hi 

the Republick of Venice, fol. 170, 171. Aal. 10. 


Xv. Again, Ebery Captain and all other Officers, andc. 1. 


Mariners and Soldiers of every Ship, Frigate, oz Ueſ- 
ſel of Mar, hall not in time of any Fight oz Gngagement 


withdzaw dz keep back; but on the other hand, they are 
to tome into the Battel, and engage, and do their utmoſt 
endeavour to take, fire, kill, and endamage the Enemy, 
Pirate 62 Nebel, and affiff and relieve all other his Ton- 
federate Ships; and if they ſhall pzove Cowards, they 
axe to de dealt with as Cowarvs onght by the Law of 
Arms, which is to ſufker Death: But circumſtances of TIES. 
things may make alteration of Matters, therefore there 
is added other puniſhment, as the circumſtance _ the 

| ace 


292 of che Habal litarp att. 
25 Offence ſhall deſerve, or a Court Marſhall think fit. By tlie 

word Captain the General or Admiral is not included, but 

all Flag- * and others under them, are within the 
in milite unim pur view of the Statute by the denomination of the word 
ſorseft,in Impe Captain, &c. and the Reaſon wherefore ſuch Comman- 
ratoreuniverſo- ders in Chief are not within the Lau, is, becauſe the Wea- 
rum pericue: pon of a General is his Truncheon, but of all other Off- 
ris fuit — 1. Cers is the Sword 3 a General is only to command, and the 
niverſa civi- reſt to execute, for in the latter is the danger only of one 
tas. Man's life, but in the firſt is the hazard of all; therefore by 
Clearchus Cyro the Law of Arms no General or Admiral in Chief ought to 
dedis c= expoſe their Perſon to apparent Peril, but in caſe of a ge- 
1 4 eker neral Overthrow and manifeſt Defeat. Perer Capponi, the 
| ſed inſpellrem Famous Genera? for the Florentines beſieging Sciana, and 
ſe pugnegere- encamping on the River Caſina ; being in a Place of dan» 
res; pugnantem ger, extreamly induſtrious about planting his Battery, 
of . was ſhot with a Harquebuſs immediately upon which the 
* ver3 Siege was raiſed; yet on the other hand, let it be ex- 
quid dammi ac- amined where any famous Battel hath been obtained, 
ceperit, omnes and the ſame was not got, not only by the Conduct, but 
Tegel likewiſe by the ſingle and perſonal Courage of the Ge- 
Polyb, Nera I [3:5 ; „ ; + 

2 ith, 2. There are ſome Offices to be done, even to them from 
4Guiceiard..3- whom you have received an Injury; for Revenge and Pu- 
bor. 28. niſhment muſt have a meaſure; and therefore the Iſſues 
Cicero Offic. 1, Of the Roman Wars were either mild or neceſſary: Now 
2. when killing is juſt in a juſt War, according to internal 
| Juſtice, may be known by examining the Cauſes orEnd of 
Groti de g the War, which may be for the Conſervation of Life and = 
la Ta, Members, and the keeping and acquiring of things uſe- 
ou 6. 2. C. 1. ful unto Life; now in the aſſaulting of Ships, it happens 
that one is ſlain on purpoſe or without purpoſe; on pur= 
Poſe can no man be ſlain juſtly, unleſs either for juſt pu- 
niſhment, as if without it we cannot protect and defend 

our Life, Goods, and Country, &. That ſuch Puniſhment 
may be juſt, it is neceſſary that he who is ſlain have of 
fended, and that ſo much as may be avenged with the 
Miſericdia Puniſhment of Death in the Sentence of an equal judge. 
infelanis ds. Now we muſt note, between full Injury and mere Mis. 
betur: as qui de- fortune often intercedes ſome mean, which is as it were 
1 — compoſed of both, ſo that it can neither be called the AQ 

24 mare dgit, | , ; O 
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df one hs and willing, not merely the act of one; not infeixged 


injuſtus : And 
Ignorant or unwilling, Goats hath a. 


This Diſtinction by Themiftius is fully iluſtrated ; Tou b Saying out of 
; "have: made 4 difference betwixt an Injury, a Fault, and 'a Demoſthenes 4, 
Nui fortune; although you neither ſtudy Plato, nor read Ari- We muſt ſhew 
ſtotle, yet you pur their Dotirine in practice; for you have eo afſion to 
not thought them worthy equal puniſhment, "who from the rl 
| beginning perſuraded the War, and who after ward were carried their nn 
ith hey ſtreum, and who at laſt ſubmitted to bim, that now Deeds, have: 
ſeemed to have the bigheſt Power 3 the firſt you condemned, rhe made mit 
neæt yon chaſtiſed, the laſt you pitigd. Moſt certain, * 
ſpare Captives or Priſoners of War, is a command 3 
Goodneſs and Equity; and in Hiſtories they are often 5 
commended, who when too great a number” prove bur= 
denſome or dangerous, choſe rather to let them all go Sri il | 
than to ſtay them, or detain them, though for Ranſoms ; e of vs 
as in the laſt Femiſh Wars with England. So for the ſame Caribha 
cauſes, they that ſtrike, or yield up themſelves are not daim Tee that 
to be ſlain, (though chere is no Prou ion made by Cove fen ſliould 
nant.) In Towns beſieged it was obſerved by the Roman; 89 ; 
before the Ram had ſmitten the Wall; Cæſar * denoun- Tat a 
ceth to the Aduatici, he would ſave. their City, if before 12. 
the Ram had touched the Wall; they yielded; which is ide Seng: in 
ſtill in uſe in weak Places, before the great Guns are fired 3 Eng 
in ſtrong Places, before an Aſſault is made upon the Walls Thacyd. 115 3s 
; and at Sea, by firing one or two Guns, or hanging SCeſat Bb, 2. 
out the Bloody Flag, according as the Inſtructions are bcloGallics 
however till there be an abſolute yielding or quarter erh f , 
ed, by the Law of Arms, as well as the abovementioned bake Ag 15 
Article , every Commander and Soldier is ro do his utmoſt fault, te 


to take, fire, kill, and endamage the ral ar wire Towid . 


. f fazed "= 
ver are” mana thereunto. En. butt andes 


4 Priſoners all 
* pot to Death. Vide PA Comin lib. 23capt ts 


XVI. B. By [the Law e he deſerves punilmttent Who 
Adoth not keep off force that is offered to his fellow Sol. 
dier; and though ir hath been conceived, if there be ma- 
nifeſt denger, that he is not bound to come in to his Re: 
lief; for: ch Commander may prefer the lives in his 
own Ship before thoſe in another, yet that ſuffices not ; wil defend 


= every Soldier by the Law ol _ is not only boundiny Compani- 
N a 100 at tlie ca 
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of my own to defend, bur alfo to aſſiſt and relieve his Companion: 
Blodd, and now Companions are in two reſpects, either thoſe that 
| partake in iS arè in actual ſervice with ſuch Soldiers, or thoſe that 
42 2 1j. are not, but only committed to their Protection or Con- 
+ .____ © voy, which are to be defended and guarded at the fame 
peril and charge that a fellow Soldier is; and therefore 
4rtic-13- aͤll Ships that are committed to Convoy and Guard, They 
: are diligently and carefully to be attended upon without 
delay, acco2ding fo their Inſtructions, in that behalf: 
And Whoſoever - ſhall be faulty therein, and ſhall not 
faithfully perfozm the ſame, and defend the Ships and 
Gods in their Convoy, without either diverting to other 
 - parfs 02 occaſions, o2 refuſing oz neglecting to fight in 
their defence, ik they be ſet upon. o2 aſſailed, oz runnin 
| away cowardly, and ſubmifting thoſe in their Convoy to 
Pazard and Peril, oz ſhall demand oz exac any Poney oz 
other Reward from any Perchant o2 Maſter, fo2 convep⸗ 
ing of any ſuch Ships oz other Uefels belonging to Mis 
Pajeſty's Subjects, ſhall be condemned to make repara- 
tion of the Damage to the Perchants, Owners, oꝛ others, 
as the Court of Admiralty ſhall adjudge, and alſo be pu⸗ 
niſhed criminally accoꝛding to the quality of their Offen- 
tdttes, be it by Pains of Death oz other Punichment, ac⸗ 
£92ding 3s ſhall be adjudged fif by that Court Marshal. 
Protection of Convoys by the Laws of Nations, is of a 
PUR: TY. great Utility to a Kingdom or State; therefore when 


mago quedam. are not ſaid to be done to them, but to thoſe Ships of 
Leo in Adul- War under whoſe: Guard they - paſs; and therefore 
teræ pœnam when Violence is offered to ſuch, publick Revenge is 
confurgit- let in, according to that of Tacitus, He ſhould provide for 
Nat. 8. 16, their Security by a juſt Revenge. Now that ſuch Ships may 
not ſuffer Wrong from their Invaders, two ways may be 
taken by their Convoys : firſt, bydeſtroying'him or them 
that ſhall have attempted and committed any hoſtile A& 
againſt any thing under their Protection; ſecondly, by 
all ways imaginable endeavour the weakning his or their 
Force, that he or they may not be able to do any other or 
further Hurt; therefore there is no doubt hut Vindicati- 
on to theſe Ends is within the Bounds of Equity, though 
this is no more than private; yet if we reſpect the bare 
Law of Nature, abſtract from Laws Divine and Humane, 
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and from all not neceſſary Accidents to things, it is not 
uulawful, whether the Satisfaction or Revenge is taken 
by Convoy Ships themſelves, or the wronged ones under 
is or their Guard or Protection, ſeeing it is conſentane- 
ous to Nature, that Man ſhould receive Aid from Man; 
and in this Senſe may be admitted that ſaying of Cicero, 
The Law of Nature is that which comes not from Opinion, but 
#n-;ateVertue: Among the Examples of it is placed Vindi- 
cation, which he oppoſes to Favour and that none might 
doubt how much he would have underſtood by that name, 

1 he defines Vindication, whereby, by defending or revenging, 

\ we keep off Force and Contumely from us and ours, who ought 

o be dear unto us, and whereby we puniſhOffences. — 

No thoſe Ships that are not under Convoy, but in- 

aged in Fight, are faithfully to be relieved; and there- 

fore if a Squadcon ſhall happen to be over-charged and 
diſtreſſed, the next Squadron or Ships are to make to- 

| wards their relief and aſſiſtance upon a Signal given them; 

\ | which is generally given in the Admirals Squadron by a 
Pendant on the Fore-top-maſt-head of any Flag-Ship ; in 
the Vice-Admiral's Squadron, or he that commands in 
Chief in the ſecond place, a Pendant on the Main-top- 
maſt-head ; and the Reer. Admirals Squadron the like: 
but theſe Signals ſometimes change, according to the 
Wiſdom and Reſolution of the Admiral. Again, Ships 
that are diſabled by Iofs of Maſts, ſhot under Water, 
or the like, ſo as they be in danger of ſinking or taking, 
the diſtreſſed Ships generally make a Sign by Waft 
of their Jack and Enſigns, and thoſe next to them are 
bound to their Relief: but yet this does not always hold 
place; for if the diſtreſſed Ship is not in probability of 
ſinking, or otherways encompaſſed with the Enemy, the 
Reliever is not to ſtay under pretence of ſecuring them, 
but ought to follow his Leader and the Battel, leaving | 

ſuch lame Ships to the Steramoſt of the Fleet, it being e 
an undoubted Maxim, That nothing but beating the Body of 
the Enemy gan effectually ſecure ſuch diſabled Ships. 3 


| 


XVII. It is not enough that Men behave themſelves 
valiantly in che beating of an Enemy, for that is not all, 
but the reducing of them into a condition to render right \ 
either for Damage done, or to render that which is right , 
which can't well be done without bringing him to Exi- 
. > C 
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tic. 14 Rebel be beaten, None, neither thꝛough Cowardize, Neg- 

lligence; oz Diſaffection, ought to fozbear the purſuit, and 

8 that is to thoſe of them flying ; no2 ought ſuch either thzough 

Rood = in Cowardize, Negligence, oꝛ Diſaffection, fozbear the aſſiſt- 

- ther25, of ing of a known Friend in view, to their utmoſt Power, 

this Chap- The Breach of which ſubjects the Offenders to. the Pains 

ter. of Death, or at leaſt ſuch Puniſhment as a court Marſhal 
c ow e 

EEupires are got by Arms, and propagated by Victory; 

and by the Laws of Var, they that have overcome, ſhould 

_ govern thoſe they have ſubdued. Hence it is, that Gene- 

rals having compleated a Conqueſt in a juſt War, and in 

cChaſe or otherwiſe have taken the Ships or Goods of 

the Enemy, haveabſolute Power over the Lives, Eſtates, 

Ships and things that they by Force of Arms have acqui- 

rel bythe Laws of ⁵ 

But yet in ſuch Conqueſts where the reeking Sword 

knows no Law, that is, they. are done impune, without 

* Puniſhment, (becauſe co- active Judges do grant them 


Tacit. 3. An- che; N N * 8 
al. Pompeius their Authority) yet ſuch Power may be exorbitant from 


gravios reme- 


diis quum de- Law of War Captives may be lain, yet what Law for- 

licta erant. bids not, Mode y prohibits to be done. Hence it is that 
. Generals do often reſtrain that Power of killing; for 
though ſuch Priſoners of War do fight for the Mainte- 

nance of an unjuſt Cauſe, and although the War is begun 

by a ſolemn Manner; yet all Acts that have their riſe from 

thence, are unjuſt by internal Injuſtice, ſo that they who 

| knowingly do perſiſt in fighting, & yet ought they not al- 

* Grot. de Fu. Ways to be ſlain, according to that of Seneca: Cruel are 

re Belli ic Pa- they, ſays he, I that have Cauſe of Puniſhment, But have no 

cis, J. g. c. io. S. meaſure, For he that in puniſhing goes further than is 

7 2. de Clem. meet, is the ſecond Author of Injury; and the principal 

ib Reaſon why Mercy is often ſhewed, is for that Soldiers 

of Fortune offend not out of any Hatred or Cruelty, but 

out of Duty. e .7 ann 

1 | XVIII. Again, Generals in the Meaſure of killing, look 

3s commonly no further than the Deſtruction of thoſe who 

BY”. by Force of Arms oppoſe them; and though Ships or 

1 Ci.ities are taken by Aſſault, the which by the Laws of 

War ſubjects every individual to the Mercy of the Con- 

| | 1 queror, 


\ 


s : gences and Straits; and therefore if the Enemy,Pirate, or 


that Rule of Right called Virtue; and though by the 
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- Querour, yet Children, Women, old Men, Prieſts, Scho- 
lars, and Husbandmen are to be ſpared ; the firſt by the 
Law of Nature, according to that of Camillus : We bade In hita c a- 
Arms, ſays he, not againſt that Age which even in taking milli. Liv, lib. 
Cities is ſpared, but againſt armed Men, and this is the © 5 
Law of Arms amongſt good Men; by which we are to 
note, that by the Words good Men, as is obſerved, we 


mean the Law of Nature, for ſtrictly by the Law of r de u- 
Arms, the Slayers of them are without Puniſhment, 77. 3 — 5 
F I. who ob- 


85 ſerves, that many Pretences may be found out againſt Men of mature Age, but fg 


gainft Infants, Calumny it ſelf can find nothing to ſay, as being Clearly Inno- 
cents. 1 N | 


Now that which hath always place in Children that 
have not attained the uſe of Reaſon, for the moſt part 
- prevails with Women; that is, unleſs they have commit- 
ted ſomething peculiarly 'to be avenged, or do uſurp 
manly Offices, as flinging of Stones from the Walls, 
pouring down burning Pitch, Brimſtone, and the like #94: in Vi. 
bituminous Stuff, firing of Guns, and the like; for it is * +99 | 
a Sex that hath nothing to do with the Sword, that are 
capable of that Clemency. e | 
The like for Old Men, who, Papinius obſerves, are pi. uh 
not to be lain ; ſo for Miniſters of ſacred things, even violabilis arma 
barbarous Nations have had them in Reverence and Pre- turba ſenes, * 
ſervation, as the Philitines, Enemies of the Few, did ro ig. P. loco. 
the College of Prophets, to whom they did no Harm: and g. 1 
with thoſe Prieſts are juſtly equalled in this reſpect, they 8s. 
that have choſen a like kind of Life, as Monks and Pen. 
tents, whom therefore as well as Prieſts,” the Canons fol- 
lowing in natural Equity will have ſpared : * to theſe * Lord Cote's 
are defervedly added thoſe that give themſelves to the Comm. on 
ſtudy of good Learning and Sciences uſeful to Mankind, . 
be it in Univerſities, or other publick Schools or Colleges. fol. 58. C. de 
But yet if any of theſe be taken in actual Service, they reuga & Pace. 
then may receive the common Fate of others. So our 
King Ricbard the Firſt, having taken the Martial Biſhop 
of Beauvais Priſoner, received a Letter from the Pope, 
that he ſhould no longer detain in Cuſtody his dear Son; 
the King ſent the Pope back the Armour wherein he was 
1 Hg N 3 taxen, 
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taken, with the Words of Jacobs Sons to their Father, 

See whether or ne this be the Coat of thy Sos. 
Leg. execut.C. To theſe are added Tradeſmen, fo likewiſe Merchants, 
14 res pig? which is not only to be underſtood of them that ſtay for 
pide 2. Instit. a time in the Enemy's Quarters, (but of perpetual Sub- 
fol. 38, 0 jects) for their Life hath nothing to do with Arms, and 
Trin. 21 E. 1. under that Name are alſo contained other Workmen and 
am se Artificers, whoſe Gain loves not War, but Peace. 
Kor. 127 Again, Captives, and thoſe that yield, are not to be 
De Benefic. 6. lain, for to ſpare ſuch is a Command of Gvodneſi and Equi- 
cap. 18. ty, ſays Seneca; however it may ſo come to paſs, that 
BY though the military Power may exempt a Priſoner of 
War from the Execution of the Sword, yet it may be out 
of their Power to exempt or diſcharge a Delinquent or 
Traitor from the Execution of the Magiſtrate; as if the 
Fleet were prepared, and the War principally begun for 
the Suppreſſion of ſuch ; and the Reaſon of this is, if it 
ſhould be in the Power of one Souldier, who takes a Trai- 
tor Priſoner upon ſuch Terms, it would pari ratione be in 
the Power of all to pardon; not that the Article hath no 
effect, for the Traitor is by that freed from the immedi- 
lber tinum in- ate Execution of the Sword: Sure it is, that if the yield- 
pratum fe ing be in aperto prelio, methinks abſolute Pardon is im- 
2 plicitly in the Contract; however this is undeniable, 
Forteſcue cap. That having yielded himſelf Priſoner of War, if he e- 
46. ſcape, he for ever loſes the Benefit of the Promiſe. Nor 
Liv. lib. 28. are Hoſtages to be deſtroyed, according to that of Scipio, 
The ſameſaith Who {aid : He would not ſhew bis Diſpleaſure on harmleſs Ho- 
Fulian in ſtages, but upon thoſe that had revolted; and that he would 
Nicetas. not take Revenge of the unarmed, but of the armed Enemy. 
"Tis very true by the Law of Arms, if the Contract be 
brokefor which they became Hoſtages, they may heſlain, 
Grotiz de u- that is, the Slayer is without Puniſhment: But yet ſome 
re Belli ac Pa- conceive the Slayer is not without Sin, for that no ſuch 
it, lib. 3. cap. Contract can take away any Man's Life; that is, I ſup- 
poſe, an Innocent's Life; but without Controverſy, if 
thoſe that become Hoſtages be, or were before, in the 
number of grievous Delinquents, or if afterwards he 
hath broken his Faith given by him in a great Matter, 

the Puniſhment of ſuch may be free from 1njury. 
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XIX. Where Offencesare of that nature as they may 
ſeem worthy of Death, as Mutiny, and the like, &. it will 
be a Point of Mercy, becauſe of the multitude of them, to 
remit extreme Right, according to that of Seneca : The , je 174 cap: 
Severity of a General ſhews it ſcif again Purticulari, but Par- 1c. Ouicquid 
| don is neceſſary when the whole Army u revolting: What takes multis peceatur 
away Anger from a wiſe Man? the multitude of Tranſgreſſors. iii of . 
Hence it was, that caſting of * Lots was introduced t hat 47am m 


. * 2 do: 
too many might not be ſubjected to Puniſhment. : 4 . 


5 ä Aum eſt cum 
multitudine peccantium, ſeveritas autem exercenda eft in peccata paucor um. Vide ailium 
de Pace. pub. lib. 1 1. cap. Os 36. oh Vide Grot. lib. 3. cap. 1 1. 8. 17. N : 


However, all Nations have generally made it a ſtand- t7Vifor de 
ing Rule in the Puniſhment of Mutineers; as near as poſ-77* 7310s 
| — 585 hunt out the Authors, and make them Exam-?”* * 
ples . Sh . N 
And therefore. by the 15 Article, Jf any Man at any 4, u. 15. 
time, when Service oz Action is commanded, ſhall pꝛe⸗ 55 
ſume to ſfop, 62 put backwards oz diſcourage, the ſaid Ser⸗ 
vice and Action, by pꝛetence of Arrears of Mages, 02 upon 
any p2etence of ages whatſoever, they are to ſuffer 
eath ; and indeed the ſame ought to be without Mercy, 
by how much the more they may raiſe a Mutiny at a time | 
when there is nothing expected bur an Action, and the I 
ſhewing the moſt obſequious Duty that poſſibly may be; | 
the Breach of which may occaſion the Damage of the 
whole Fleet, and being of ſuch dangerous Conſequence, 
ought to be ſeverely puniſhed. Guſtavus Adolphus upon 
his firſt entrance into Germany, perceving how that many 
Women followed his Souldiers, ſome being their Wives, 
and ſome wanting nothing to make them ſo but Marri- 
age, yet moſt paſſing for their Landreſſes (though com- 
monly defiling more than they waſh) the King coming 
to a great River, after his Men and the Waggons were 
paſſed over, cauſed the Bridge to be broken down, hop- 
ing ſo to be rid of theſe feminine Impediments ; but 
they on a ſudden lift up a panick Shriek which pierced 
the Skies, and the Souldier's Hearts on the other ſide of 
the River, who inſtantly fell into Mutiny, vowing not 
to ſtir a Foot further except with Baggage, and that the 
Women might be fetched over, which was done accord- 
VV ingly; 


5 Ga. 


— 
_— * 
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ib, 4. cap. 12. 
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1 inf ; for the King finding this ill Humour ſo generally 
diſperſed in his Men, that it was dangerous to purge it 
all at once, ſmiled out his Anger for the preſent, and 


| Artic, ig, Permitted what he could not amend. So likewiſe the 


uttering any Wozds of Sedition oz Putinp, 02 the en- 
deavouring to make any mutinous Aſſemblics upon any 


me FR cs: Pꝛetence whatſoever, is made Death: And the very 


* Concealers of any traiterous and mutinous Pꝛactices, 
Deſigns, oz Wo2ds, oz any Wozds ſpoken by any to the 
Pzejudice of Vis Wajeſty o2 Government, oz any | 

| Moꝛds, Practices, oꝛ Deſigns tending to the Hindꝛante 
of the Service, and ſhall not reveal them, ſubject them to 

\ fuch Pains and Puntſhments as a Court Parſhal ſhall 
think fit. And whereas in any of the Offences commit- 

ted againſt any of the Articles for the Government of a- 

ny of His Majrſey's Ships of War, within the narrow Seas, 
wherein the Pains of Death are to be inflicted, Execution 


5 Arie, 20 · of ſuch Sentence ought not to be made without leave of 


the Lord Admiral; this of Mutiny is totally excepted, for 
ſuch may be executed immediately. - _ 5 
XX. It is not lawful for Princes of States to make of 
Gratizs de Fu- their Enemies Traitors, or cauſe them to deſert the Ser- 
re Belli ac yice of their Prince, or to bring over their Ships, Ordi- 


Tals, l. g. c:. nance, Proviſions, or Arms; for as'tis not lawful for any 


HF * $ybjc&to do the ſame, ſo neither to tempt him ; for he 


that gives a Cauſe of ſinning to another, ſins alſo him- 


7. Leg Trans-, ſelf; but if a Man will voluntarily, without any other 
ig. de acqu. Impulſe than his own, bring over the Ships or Armies, 


fom, Poy6.1n or deſerts the Service of his Prince to ſerve another, 


excerp. Legat. 


9. 26. 44 this, though a Fault in the Deſerter, is not in the Recei- 


Menand. Pro- ver: We receive a Fugitive by the Law of War, (faith * 


| Feffor idem Celſus) that i it is not againſt the Law of War to admit 
nos darert. bim, who having deſerted bis Prince's part, elected his Ene- 


+ Phil. Comin, mys; nor are ſuch to be rendered, except it ſhall be a- 


greed, as in the Peace of | Lewis the Eleventh. However 
fich ſort of Gameſters, if caught, are to be ſeverely pu- 


Ali. 1s. niſhed; and therefore it is provided, That if any Sea- ⸗ 
HR Captain, Dficer, 02 Seaman, ſhall betray his Tru, oz 


turn to the Enemy, Pirate, oꝛ Rebel, oz run away with 
their Ship oz D2dinance, Ammunition, 02 P2oviſion, to 
the weakening of the Service, oz vield the ſame up to the 
Enemy, Pirate 02 Rebel, they ſhall be — with 
2 52 | Death; 


Death; ſo likewiſe, Af any deſert the Ser bite oz the ur. 17 
Employment which they are in on Shipboard, oz ſhall 3 2 
run away 02 entice any other ſo to do, they are ſubjegd to 
the like pain of Death. And by the Law of Nations, ſuch rut. l. 
HDeſerters that run away from their Colours or Fleet be 9. c. quazde + - 
fore Peace proclaimed and concluded, all Perſons of that let, /- 2. in 
Prince from whom they fled, have a Right indulged to : os 
them to execute publick Revenge 3 125 N 
— F wma. o miles, Vide 
de lib. 1. cap. 83. Vide Heth Rep. 235. 1H, 7 cap, Te 2 H. 8. cap. 15. Mies. VI 


XXI. By the Laws of Nations, Spies may be ſent to Livel. 2. c. 3. 
view and ſurvey the Enemy's Force, Fleet, Station, and S. *#- 5 Leg. 
make diſcovery of whatſoever may give Advantage to the. Heated 
Perſons ſending, as is mentioned above ; but being de- 
prehended they are put to Death; and therefore if any 4rtic. 18. 
erſon ſhall come from oz be found in the nature of 
pies, fo bꝛing any ſeducing Letters 02 Peſſages from a- 
ny Enemy oz Rebel, o2 ſhall attempt oz endeavour to coz0 _ 
rupt any Captain, Dfficer, Pariner, oz other of the 
Navy oz Fleet, to befray his o2 their Truſt; oz yicld up 
any Ship oz Ammunition oꝛ turn to the Enemy oz Re- 
bel, he ſhall be puniſhed with Death 
XXII. Souldiers and Mariners owe all Reſpe& and Dus 
ty to their Superior Officers; and therefore when they 
are in Anger, they ought to avoid them: But above all 
not to quarrel with, or give them any provoking Lan- : 
guage: And therefore by the Law of Arms, a Souldier 
whohath reſiſted his Captain, willing to chaſtiſe him, if 
he hath laid hold on his Rod, is caſnier'd, it he purpoſe- | 
iy break it, or laid violent Hands upon his Captain, he 
ies: * And by the Laws of England, if any Perſon ſhall-* Leg. milit. 
reſume to quarrel with his ſuperior Officer, he ſhall ſuf. O. dere milre- 
er ſevere Puniſhment ; and if he ſtrikes him, he ſhall Ri 185 wy 
ſuffer Death, or otherwiſe as a Court Marſhal ſhall adjudge 1 
the Matter to deſerve:- gr eee 2...; 
XXIIL And though Mariners and Souldiers may have 


9 8 juſt Cauſe of Complaint, as that their Victuals or Priviſi- 


ous are not good, yet muſt they not mutiny or rebel, 

whereby to diſtract or confound the whole Crew, but 

muſt make a civil and humble Addreſs to their Com- 
mander, that the ſame may be amended; and if the 


q er nn ” 
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Bacon's Max · Caſe be ſuch, that the Commander cannot redreſs the 
im fol. 17. ſame, by going to Port to ſupply the Exigencies, with- 

rb, out Detriment of the Fleet, (as if ready to engage, or 
4 rempub. the like) they muſt, Iike Men and Souldiers, bear with 
eum. the Extremity, conſidering that tis better that ſome Men 
ſhould periſh, nay the whole Crew in one Ship, than 
the whole Fleet; nay, perhaps the whole Kingdom be 
irtic,22, deſtroyed : And therefore if any in the Fleet find Cauſe 
of Complaint of the Unwholſomneſs of his Uictuals, o: 
upon other juſt ground he ſhall quietly make the ſame ? 
known'fo his Superio2 92 Captain, o2 Commander in 
Chick, as the Decaſion may deſerve, that ſach pzeſent Re⸗ 
medy may be had, as the Patter may require; and the ſaiv 
Duperioz o2 Commander is to cauſe the ſame to be pze- + 
ſently remedied acco2dingly z but no Perſon upon any * 
ſuch or other Pretence, ſhall privately attempt to ſtir 


a4, 4 


— 


p any Diſturbance, upon pain of ſuch ſevere Puniſhment ' 
as a Court Marſhal ſhall think fit to inflid, 
XXIV. And as the Law doth provide that there be 
no waltz 62 ſpoil of the King's Pꝛoviſion, oz imbeſle- 
ment of. the ſame ; fo- likewiſe that care be taken, the 
Ships of Mar neither thiongh Negligence o2 Wilful- 
neſs, be ſtranded, ſplit oz hazarved, upon ſevere Penalties, 
In Fights, and when great Fleets are out, there are 
generally Inſtructions appointed for all. Maſters, Pilors , 
Ketebes, 'Hoyes, and Smacks, who are to attend the Fleet, 
and to give them notice of the Roads, Coaſts, Sands, 
Rocks, and the like; and they have particular Stations 
allotted them, and Orders given, that if they ſhall find 
leſs Water than ſuch a proportion, they then give a Sig- 
nal as they are directed to give, and continue their Sig-. 
nal till they are anſwered from the _ Ships. ; 
But in time of Fight they generally lay away their 


«wth 6 ee * ** 


Artice 24. 


„* * 
2 _— ts» 


Sy rn 


head from the Fleet, and keep the lead; and if they 
meet with ſuch a Proportion of Water as is within their 
Directions, ey are to give ſuch Signal as. they. receive----+ 
Orders for, and ſtand off fromthe danger; but the wil- 


ful burning of any Ship oz Pagazine-ſfoze of Powder, 

 Ship-boat, Retch, Bop, oz Ueſſel, 02 Tackle, o2 Fur⸗ 

niture thereunto belonging, not appertaining to an Ene- 
my oz Rebel, ſhall be puniſhed: witb Death 

XXV. There are other faults often committed by the 

; Crew, 


Dek the Naval Military part. 
Crew, the which the Law does puniſh, as a quarrelling on 
Dhip board, uling pꝛovoking ſpeeches tending to make ric. 23. 
quarrel 92 diſturbance, Purthers, wilful killing of any ic. 28. 
Pan, Robbety, Theft, and the unnatural Sin of Do- tie. 25. 
domy and Buggary, committed with Pan oz Beaſt : all 
wich, and all other Faults and Miſdemeanours are pu- 
niſhed with Death, or according to the Laws and Cuftoms - 
in ſuch caſes uſed at Sea; and when any Perſons have A tic. 33+ 
committed any of the Offences particularly mentioned 
in the Szarute of 13 Cat. 2. Cap: S. and contained in the 
Articles, or any others, and fur the which they ſhall be 
committed, che Pꝛzovot Marſhel is to take them into /. 31. 
tuſtodp, and not ſuffer them ts eſcape, and all Officers 
and Seamen are to be giding and aſſiſtiug to Officers for 
the detecting and apprehending of Offenders. 
*  *..Touching the Püniſnments that the Noman Generals 
led to their Soldiers, when they were at a Court Marſhal 
found faulty, they were commonly proportioned accord- 
ing to the Offence committed: Sometimes they were eaſie, 
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„* 


i of which ſort were-thoſe which only. branded the Soldier 
{ with diſgrace ; others were thafe that came heavy on the 
. Perſon or Body. To the firſt belonged a ſhameful diſcharg- 
5 ing or caſhierinng a Mariner or Soldier from the Army, igrominioſa 
J - and generally lookt on as a tnatter of great diſgrace, which 4/10. 
x - * Puniſhment remains at this day for offences as well in Eng- 
: „ * land, as in moſt parts. A ſecond. was by. ſtopping of their 
, Pay; ſuch Soldiers which ſuffered this kind of mulct, Frandarſtiper- 
: were ſaid to be Ære diruti, for that . illad diruebatur 4% Rojn, ant. 
5 in fſeum, non in Militis ſacculum; the which. is and may N! 10.0. 25. 
8 at this day be inflicted, eſpecially on ſuclt as ſhall wilfully 8 
5 ſpoil their Arms, and for the like ſort of offences. A third 
5 Was à Sentence enjoyned on a Soldier to refign up his 
: SHpear ; for as thoſe which had atchieved 'any Noble Act, Cenſio jaftariz. | 
were tor their greater Honour Hafta pura donati, ſo others , 
por their greater diſgrace were inforced to reſign up that 


Military Weapon of Honour. A fourth ſort of puniſh- 
ment was, that the whole Cobort, Which had loſt their 
Banners or Standards, either in the Fields or at Sea, were 
inforced to eat nothing but Barley - bread, being deprived 
of their allowance in Wkeat, and every Centurion in that 
Cobort had his Soldiers Belt or Girdle taken from _ 
e | | OR whic 
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20% Of the. Naval Military part. N 
3 | which was no leſs diſgrace among them than the degra⸗ 
5 ding (among us) one of the Order of the Garter: for petty. 
_ - Faults they generally made them ſtand bare-footed before 
_  Goodwinamiq. the General's Pavilion, with long Poles, of ten Foot in 
Rom. fol. 127. length in their hands, and ſometimes in the fight of the 
| other Solders to walk up and down with Turff, on their. 
Necks, and ſometimes carrying a Beam like a Fork upon 
their Shouldiers round the Town, The laſt of their pu- 
niſhments was, the opening of a Vein or letting them 
Blood in one of their Arms, which generally was in- 
flicted on them who were tog hot and bol. 
Ih! he great Judgments, were to be beaten with Rods, 
which was generally inflicted on thoſe who had not diſ- 
charged their Office,in the 1 8 about that Table cal- 
led Teſſera, wherein the Watch word was written, or 
thoſe who had ſtoln any thing from the Camp, or that 
s had forſaken to keep Watch, or thoſe that had born any 
. falſe Witneſs againſt their Fellows, or had abuſed their 
dies by Women, or thoſe that had been puniſhed thrice 
Liyſ de milit. for the ſame Fault, ſometimes they were ſold for Bond- 
Lom, lib. 3. flaves, beheaded and hanged. But the laſt which was in 
Plau. 18. their Mutinies, the puniſnment fell either to Lots, as the 
| tenth, twentieth, and ſometimes the hundredth Man, 
who were puniſhed with Cudgelling ; and with theſe 
©  Puniſhments thoſe in Exgland have a very near affinity, 
 ascleanſing the Ship, loſing Pay, ducking in the Water, 
beeten at the Capſons head, hoiſted up the main Yard end 
with a Shovel at their Back, hanged, and ſhot to Death, 
and the like. Sox | | 


XXVI. The Admiral may grant Commiſſions to infe- 
riour Vice Admirals or Commanders in Chief of any Squa- 
dron of Ships, to aſſemble Cour: Marſhals, conſiſting of 
Commanders and Captains, for the Trial and Execution of 
= any of the Offences or Miſdemeanors which ſhall be 
37. H. 6. fol. committed at Sea; but if one be attainted before them, 
4 5 the ſame works no corruption of Blood or forfeiture of 
Lands, nor can they try any Perſon that is not in actual 
Service and Pay in His Majeſty's Fleet and Ships of War. 
But in no caſe where there is Sentence of Death can the 
Execution of the ſame be without leave of the Lord Ad- 
miral, if the ſame be committed within the narrow Seas: 
25 ” yet 


| 13 Car. 2. 
dap, 9. 


the words of the Statute, to adminiſter an Oath in order 


yet this does not extend to Mutiny, for there in that 


caſe the party may be executed preſently. <P 

_ © All Offences committed in any Voyage beyond the 
| narrow Seas where Sentence of Death'ſhall be given up- 
on any of the aforeſaid Offences, Execution cannot be 
awarded nor done, but by the Order of the Commander 
in Chief of that Fleet or Squadron, wherein Sentence 
of Death was paſſed. 2 5 
XXVII. The Judge Advocate hath Power given by 


to the Examination or Trial of any of the Offences men- 
tioned in the Statute of 13 Car. 2. Cap. 9. aud in his ab- 
ſence the Cour: Marſhal hath power to appoint any other 
Perſon to adminiſter an Oath to the ſame purpoſe. This 
Statute enlarges not the Power and Juriſdiction of the 4d- 
miral any further than only to the abovementioned Of- 
fences in any cafe whatſoever, but leaves his Authority 
as it was before the making of this Statute. Nor does it | 
give the Admiral any other or further Power to enquire 9 
and puniſh any of the above-mentioned Offences, unleſs , 
the ſame be done upon the main Sea, or in Ships or Veſ- 
ſels being and hovering in the main Stream of great Ri- 
vers only beneath the Bridges of the ſame Rivers nigh 
to the Seas, within the Juriſdiction of the Admiralty, and 2. 4% . 
in no other place whatſoever. „ * 1 
- - XXVIII. As Soldiers and Mariners for the Honour and . NE # 
Safety of the Realm, do daily expoſe their lives and limbs, Stat. 43 Elk. 
ſo the Realm hath likewiſe provided for them, in caſe“ . 3 
they ſurvive and ſhould prove diſabled or unfit for Ser- 
vice, a reaſonable and comfortable maintenance to keep 
them; the which the juſtices of the Peace have power 
yearly in their Eaſter Seſſions to raiſe by way of a Tax, 
for a weekly relief of maimed Soldiers and Mariners. 
The maimed Soldier or Mariner muſt repair to the 
Treaſurer of the County where he was preſt, if he be able 
to travel; if he be not, then to the Treaſurer of the Coun- ys 
ty where he was born, or where he laſt dwelt by the 
ſpace of Three Years; but if he prove unable to travel, 
then to the Treaſurer of the County where he lands. | 
He muſt have a Certificate under the chief Commander, 258 
or of his Captain, containing the Particulars of his Hurt 
.and Services, OK - 5 | by 
TH e 
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The Allowance to one not. having been an Officer, js 
not to exceed Ten Pound per annum, | 
Under a Lieutenant —1 YL 
Lieutenant. — 20. L 
Till the Mariner arrives at his proper Treaſurer, they 
are to be relieved from Treaſurer to Treaſurer, and when 
they, are provided for, if any of them ſhall go a begging 
or counterfeit Certificates, they ſhall ſuffer as common 
Rogues; and loſe their Penſions : Over and above this 
Proviſion, His Sacred Majeſty hath provided a further 
Suppliment for his maimed Mariners and Soldiers diſ- 
abled in the Service, which is iſſued out of the Cheſt at 
Chatham, and conſtantly and duly paid them; and for his 
Commanders, Officers, .and others that ſerved abroad, 


\ 


he, of his Royal Bounty; hath given to thoſe that bear 


Vide Salmuth, 
In Pancir. 75. | | 
| pot of tee] XXIX. The Wiſdom of the Romans was mightily to be 
Dion. Halicar 


maſ. lib. , 


the Character of War, and purchaſe the ſame by their 
Fidelity and Valour, a pious Bounty called Smart- Money, 
over and above their Pay; and laid the Foundation of 
an Hoſpital at Chelſea, in his Life-time, which his now 
Sacred Majeſty hath compleated, and endowed, both for 
Beauty and Magnificence, excelling all in Chriſtendom. 
The greateſt aſſurance of a Fleet is in the prudent Go- 
vernment of the Admiral; the greateſt weakning of it is 
by diſcontent, which generally proceeds from two things, 
want of good Victuals at Sea, and Pay when come home, 
thefe are the poor Mariners Agua vitæ; but want of them 


isſuch an Agua forts as eats through all manner of Duty 


and Obedience: That Prince that expects to be well 
ſerved and obeyed, (eſpecially by an Engliſ man) muſt 
take care that he ſuffer not a greater Power in his Fleet 
than his own; this Commander is Neceſſity , which 
breaks Diſcipline at Sea, and creates Diſcouragement at 


commended, in giving of Triumphs to their Generals after 
their Return, of which they had various ſorts ; but the 
greateſt was when the General rid in his Chariot, ador- 
ned and-crowned with the Victorious Laurel, the Senators 
with the beſt of the Romans meeting him, his Soldiers 


(eſpecially thoſe who by their Valour had purchaſed Co- 


ronets, Chains, and other Enſigns of reward for their 
Conduct and Courage) following him: But what = - 
. | | cou 


Ok the Naval Military part. 
could theſe to the more ſober repreſent any other but hor- 


ror, ſince the Centers from whence the Lines were drawn, 


could afford nothing but Death, Slaughter and Deſola- 
tion on thoſe who had the Souls and Faces of Men; and 
if it were poſſible, that the Blood which by their Com- 
miſſions was drawn from the ſides of Mankind, and for 
which they made thoſe Triumphs, could have been 
brought to Rome, the ſame was capable of making of a 
Source great as their Tiber; but Policy had need of all 
its Statagems to confound the' Judgment of a Soldier 


by exceſſive Praiſes, Recompences and Triumphs, that 


i the Opinion of Wounds and wooden Legs might raiſe 
in him a greater Eſteem of himſelf, than if he had an 


entire Body. To allure others, ſomething alſo muſt be 


found out dane cover wounds and affrightments 
of Death; and without this Cæſar in his Triumph, with 
all his Garlands and Muſick, would look but like a Vi- 
time; but what ſorrow of Heart is it to ſee paſſionate 
Man, a Ray of Divinity, and the Joy of Angels, ſcourged 
thus with his own Scorpions? and ſo fondly to give him- 


ſelf Alarms in the midſt of his innocent Contentments, 


as they of Holand but yeſterday in the, midſt of their 
Traffick and Recreations did (by the denying His Sacred 
Majefty his Right, even that Right of the Flag which 
his Anceſtors had with ſo much Glory acquired) pull on 
their heads a War, which that mighty Republieł by their 
greateſt Induſtry and Wiſdom could not in the Revolu- 
tion of almoſt Eight Years be able to quell. ' The cho- 
lerickneſs of War (whereby the luſtful heat of o 
many Hearts is reduced) ſtirs. up the Lees of Kingdoms 
and States, as a Tempeſt doth weeds and ſlimy ſediment 
from the bottom to the top of the Sea, which afterwards 
2 to the Shore, together with its foam, there co- 

ers Pearls and precious Stones: and though the Can- 
non ſhould ſeem mad by its continual firing, and the 
Sword reeking hot by its daily ſlaughters, yet no good 
man doubts but they, even they, ſhall weather out thoſe 


Storms, and in the midſt of thoſe mercileſs Inſtruments 


find an inculpata Tutela, who love Jultice,exerciſe Chari- 


ty, and put their Truſt in the Great Governour of al rhings. 


CHAP. 
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* 


e this Empire. 


III. of hefe Seas where. this Wighe| 


it to be paid 10 the of Eng- 
IV. In what manner the Xing 0 
England bolds this Righr, "and by 
V. Gg ln ſoa negle@t 1 re 
V. Of thoſe that or re-. 
Fuſe to do the 1 puniſht 
and dealt withal. ©  _. 
VI. Where His Majeſty of Great 
- Britain's $hips are 10 ſtrike their 
Flag, and where not. 
files, Forts, how the ſame is to be 
dAdaone, and on what terms, 
VIII. of Ships of War their ſaluting 
- 2 25 Admiral and Commanders in 
Chief. Np 
IX. 75 Embaſſadors, Dukes, Noble- 
men, and other Perſons of Quali- 


8 : X „ 
VII. Of the ſatuting of Ports, Ca-| 


XVI. The inconveniencyof 
the cauſes juſtifying ibe ſame. 
XVII. of the cauſes not juſtifiable 


p, bow to be ſaluted coming va 


and landing. = 


XVIII. 


XII. of the ſaluting of is Najeſhy's 
own Forts and 2 les, and — 


the Salute ceaſes. . 


XIII. Of the objection that ſeems to 

be made againſt the neceſſity of 
_ ſuch. Sajutations, »— 
XIV. Why e, and States at. 


tribute the effe&s, not the cauſe 
of Rights, to preſeription. - 
V. That . Kingdoms and  Repub- 
| Ya p> 7 to be diſordered 

or the defect of Right, in preſump, 
tion, and the objefiion in 2 2 


ur, and 


in War. 5 1 
HI. of Moderation, and the u- 
iin Faith and Peace. 


[. S reforming Powers in all Ages have made it their 
A chiefeſt work to take down the great Coloſſuſes, 
and whatever elſe might be obumbrageous in the excre- 
ſcences of Civil Pomp; ſo we had ſome in this Age, who, 
by a new art of levelling,thought nothing could be right- 
ly-mended, and they-planted, unleſs the whole piece ra- 
velled out tothe very end, and that all intermediate great- 
neſs betweeen Kings and them, ſhould be crumbled even 
to the duſt, where all ly ing level together as in the firſt 
Chaos, Spades ought even to be put into the hands of 


thoſe 


Ok Walutations. 
outward Tokens of honour and eſteem, which even from 


ſtream to be continued down to Poſterity, even amongſt 
the moſt barbarous Nations) was by them totally denied; 
the Hand, the Hat, the Knee (being no other but out- 
wards ſigns of an inward reſpect) being eſteemed equal 
with Idolatry; but that unhappy brood, to whom what- 
ſoever was crooked ſeemed ſtraight, and what was dark 
to them appeared light, are now not to be accounted 
Men, with whom the Queſtion may admit of a Debate, 
whether Salutation is innocent, neceſſary, and praiſe wor- 
thy, ſince nothing of reaſon can be found in the Foun- 
dation of their Religion, Honeſty or Conſcience, = 
Therefore this Diſcourſe is directed to Men. $454 
II. Firſt, it is evident by what hath been ſaid, that the 
Britiſh Seas before the Roman Conqueſt, ever belonged to 
the Iſie of Great Britain, they always claiming and enjoy- 


ing the ſole Dominion and Sovereignty of the ſame, which 
afterwards accrued to the Romans by Conqueſt, and from 


them tranſlated with its Empire to the ſucceeding Saxon, 
Daniſh, and Norman Kings; and in the Reigns of thoſe 


thoſe who were "heretofore adorned with Scepters, all 


the firſt inſtitution of Society ſeemed by an uninterrupted ' 
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Princes there were always ſome marks of Sovereignty 


paid, wherein the right of the ſame was evinc'd and ac- 

know ledged. 3 5 
III. Now thoſe Seas in which this Salutation or Duty 
of the Flag are to be paid, are the four circumjacent Seas, 


in which all Veſſels, whatſoever are to pay that Duty, ac- 


cording to the Cuſtom of the ſame, and the Ordinance of 
King Jobn. How far this Right is payable, appears in 
the Fourth Article in the Peace made lately between Ha 
Majeſty and the States General of the United Provinces, in 
theſe words : 456 

_ — That whatever Ships oz Urefſels belonging td 
the ſaid United P2ovinces, whether Ueſſels of War oz 
other, whether ſingle 02 in Fleets, ſhall meet in any of 
the Seas from Cape Finiſterre the middle point of the 


Land Van Staten in Norway, with any Ships oz Ucfclis . 


belonging to his Pajeſty of Great Britain, whether thoſs 
Ships be ſingle o2 in great number, if they carry his Ma⸗ 
jeſty of Great Britain's Flag o2 Jack, the afozeſaid Dutch 
Ueſels oz Ships thall riks their Flag and lowre _— 
ö þs 


8 Of Halutations. 
Top⸗ſail, in the ſame manner, and with as much.refpet 
as hath at any time, 02 in any place, been fozmerly. pꝛa⸗ 
ciſed, towards any Ships of his Majeſty of Great Britain, 
v2 his P2cdeceſſo2s, by any Ships of the States General, 
oz their Pzedecelſo2s. | g 


IV. Now his Majeſty holds not this Salutation or Re- 


9 


ſpect, by virtue of the League of the Article, but as 


the ſame is a RIGHT inherent to the Empire of Great 


Britain; and therefore in the firſt part of the Article it is 
declared in theſe Words: | : 
That the afo2eſaid States-General of the United 
P2ovinces, in due acknowledgment on their part of the 
Ring of Great Britains R JT to have his Flag 
reſpected in the Seas hereakter mentioned, ſhall and do de⸗ 
- clare, and agree. „ 5 
No this Right extends and ſubjects all Nations what- 
ſoever that ſhall paſs through thoſe Seas, and between 
$eldenMare thoſe Places meeting with any of his Majeſty's Ships of 
 Clauſ. lib. 2. War, bearing his Flag, Jack, or Cognizance of Service, 
ef. 2F to ſtrike their Top-ſail, and take in their Flag in acknow- 
ledgment of his Majefy's Sovereignty in thoſe Seas; and 
if any ſhall refuſe to do it, or offer to reſiſt, they may be 
compelled vi, & manu forti, for his Majeſty's Honour is 
by no means to receive the leaſt Dimunition. LE 
V. If therefore any of His Majeſty's Subjects ſhould be 
{ negligent or forgetful to pay that Obedience, when it 
may be done without loſs of the Voyage, they are to be 
ſeized on, and brought to the Flag, to anſwer the Con- 
tempt, or elſe the Commander may remit the Name of 
the Ship, Commander or Maſter, as alſo the Place from 
whence, and the Port to which ſhe ſhall be bound, to 
the Admiral; however, before ſhe is diſmiſt, ſhe muſt 
pay the Charge of the Shox that her Negligence or For- 
vetfulneſs occaſioned, and afterwards may be indicted 
for the ſame, and ſeverely puniſhed. N 
VI. In His Majeſty's Seas, none of his Ships of War 
are to ſtrike to any; and in no other Part is any Ship of 
His Majeſty to ſtrike her Flag or Top- ſail to any Fo- 
reigner, unleſs ſuch foreign Ship ſhall have firſt ſtruck, 
or at the ſame time have ſtruck her Flag or Top-ſail to 
his Majeſty's Ships. 1 | a 
VII. But if any of the King of Ergland's Ships of ons 


5 
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ſhall enter into the Harbour of any Foreign Prince or 
State, or into the Road within ſhot of Cannon of ſome 
Fort or Caſtle, yet ſuch Reſpe& muſt be paid, as is uſu- 
ally there expected, and then the Commander is to ſend 
aſhore to inform himſelf what return they will make to 
his Salute; and that it he hath received good Aſſurance, 
that his Majeſty's Ships ſhall be anſwered Gun for Gun, 
the Port is to be ſaluted, as is uſual; but without aſſurance 
of being anſyered by an equal number of Guns, the Port 


is not to be ſaluted: And yet in that very reſpect before 


the Port is to be ſaluted, the Captain ought to inform 
himſelf, how Flags (of the ſame quality with that he 
carries) of other Princes have been ſaluted there, the 
which is peremptorily to be inſiſted on, to be ſaluted 
with as great Reſpect and Advantage as any Flag (of the 
fame quality with the Captains) ofany other Prince hath 
been ſaluted in that place. 
VIII. A Captain of a Ship of a ſecond Rate, being 
neither Admiral, Vice- Admiral, nor Reer-Admiral, at 
his firſt coming and ſaluting his Admiral or Commander 
in Chief, is to give Eleven Pieces, his Vice-Admiral Nine, 
and his Reer-Admiral Seven, and the other proportiona- 
bly leſs by two, according to their Ranks; but the Com- 


2tx 


mander or Captain of a Ship is not to ſalute his Admiral tis. 5% 


or Commander in Chief, after he hath done it once, 
Except he hath been abſent from the Flag Two Months. 
IX. When a Ship of the ſecond Rate ſhall carry any 
Embaſſador, Duke or Noblemen, at his coming aboard 
he ts to give Eleven Pieces, and at his Landing Fifteen 5 
and when he ſhall carry a Knight, Lady or Gentleman 
of Quality, at their coming aboard he is to give ſeven, 
and at their Landing eleven; and the other Ships are to 
give leſs by two, according to their Ranks and Number 
of Ordnance. MO | | 

X. When an Admiral of any Foreign Nation is met 
with, he is to be anſwered with the like Number by all 


the Ships he ſhall ſalute ; if a Vice-Admiral, the Admi- 


ral is to anſwer him with twelve leſs; but the Vice-Ad- 
miral and Reer-Admiral, and as many of the reſt as he 
ſhall falute, ſhall give him the like number; if a Reer. 
Admiral, then the — and Vice-Admiral to anſwer 

: 2 | him 
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him with two leſs; but if he ſhall ſalute the Reer-Ad- 
miral or any other, they are to anſwer him in the like 
A :; 7 . 
XI. When a Man of War or Merchant Man of ano- 
ther Nation, or of our own, ſalutes any of the King's 
Ships, he is to be anſwered by two leſs. Ts 
XII. When any of the Captains of his Majeſty's Ships Eg 
Thall have occaſion to ſalute any of the King's Caſtles, he 
is to give two Guns leſs than they are directed to give 13 
upon ſaluting their Admiral or Commander in Chief, as 4 
aforeſaid: But this entends only to time of Peace; for if 
War is begun, no Guns ought to be fired in Salutes, unleſs 4 
to the Ships or Caſtles of ſome Foreign Prince or State 
in Amity. | | | 
XIII. Thoſe Duties or Obligations being laid on Com- 
manders, conſiſt of two parts; the one is that ancient # 
preſcription, which the Crown of England claims by virtue $ 
of the Sovereignty of that Empire; the other is but that 8 
Reſpe& which is paid as viſible Marks of Honour and 4 
Eſteem, either to Kingdoms or Perſons publick or private, 
to whom theſe ſeveral Commands are to be obſerved; 
and yet in theſe which are both innocent and harmleſs 
of themſelves, we want not thoſe, who being empty of 
all that may be called good, want not malice to ſtart up 
words, Wherefore ſhould the Lives of Men, even Chriſtian 
Men, be expoſed to death and ſlaughter for ſhadows (as they 
call them) Right of Salutation or Complement being no 
other in their Opinion. | A 
XIV. Admitting therefore that the Evidence of ori- 
ginal Compaas and Rights ſtand at ſuch remote diſtances 
trom us, that they are hardly diſcernable, and that the 
principle of Civil things, as well as Natural, is ſought for 
in a Chaos or Confuſion; ſo that the Eyidence of ancient 
facts veſtigia nulla retrorſum, there being no infallible 
marks of their pre- exiſtence (one ſtep doth ſo confound 
and obliterate another) and that time it ſelf is but an 
imagination of our own, an Intentional, not a real mea- 
ſure for actions, which paſs away concomitantly with that 
meaſure of time in which they were done, for which rea- 
ſon we talk of ancient things, but as blind Men do of Co- 
Ccte Comm. jours: Notwithſtanding preſcription is ſuppoſed by moſt 


2599 iy fo to hold out ſuch an Evidence, that as they ſay, it ought 
3 to 


- * 
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to ſilence all Counterpleas in all Tribunals, and by the 
preſent allowance which is indulged to it, it either proves 
a good or cleanſes a vitiated Title; and hath this power 
In the civil Conſtitution of the World, thar for Quiet- 
— fake what it cannot find, we grant it a power to 
make, | 

And if we examine all this ſtrictly at the two great 
Tribunals, the external and the internal, and argue the 
Jus of it, as Stateſmen and Lawyers do, we can then 
raiſe the Argument of it no higher in the external or 
temporal Court, than only this That it is very con- 
venient it ſhould have the effe&ts of Right ; leſt Properties and 
Dominion of things ſhould be uncertam, and the apparent 


negligences of Time : Owners ſhould be puniſhed, and Contro- 


verſies have a ſpeedy end: States looking more after pub- 
lick repoſe and quiet than after ſtrick Virtue ; and more 


after thoſe things which are ad alterum, than that which 
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4 


concerns a Man's own ſelf; for, ſay they, The Gods look Derm ix int ia 
well enough after their own Injuries : States meddle not ſo Dus cure. 


much with great Prodigalities as in petty Larcenies, our 
chiefeſt Liberty, Priviledges, or Prerogative in this World, 
conſiſting only in an uncontroulable Right, which we have to 
undo our ſelves, if we pleaſe» Certainly if we plead at 
the other Tribunal, as conſcientious Lawyers, we muſt 
give our ultimate Reſolution out of that Law, Quæ inc. 
ditur non are, ſed animis which is not engraved in Tables 


of Braſs, but in the Tables of our Souls; for the Rules 


of Law tells us, Que principio vitiantur, ex poſt fafls 
reconvaleſcunt, and that preſcription or uſu caption (which 
is but the lapſe of ſo much Time) hath the power to 


make Mrong a Right ; yea, to change the morality of an 


Action, and turn Quantity into Quality: Upon the Re- 


ſult of all which taking for granted, what thoſe ſtubborn 
People do hold, that inſtead of being a right, or a cer- 


tain Cauſe or Proof of it, it only makes a ihadow or an 
Opinion of right. 

XV. And when we have taken thoſe People by the 
hand, and with eagerneſs run with them to the very 
bottom and end of the line, and there find nothing, we 


are but in Pompey's Aſtoniſhment, when after his Con- 


queſt of Jeruſalem, having with ſuch reverence and 
curioſity viſited the Sanctum Sanforum, and found no. 
| | O0 3 ET thing 


— 


3 
| 
| 
| 
| 
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thing there but a pair of Candleſticks and a Chair, in 


| Matchiavel's 


Diſcourſes, 
Cp, tle 


but will involve the Lives of their innocent Subjects by 


whichthere was no God ſitting ; yet for all this Miſtake, 
he would not (as Joſepbus ſaith) diſorder or rob the Tem- 
ple, which he took by force of Arms, becauſe the very 
Opinion of Religion hath ſomething ef Religion; (which made 
2 accept of Laban's Oath by an Idol) ſo ought not we 
for defect of giving the Cauſes of the Inception of Pre- 
ſcription, or of the Right in Preſcription diſorder a 
State or be the occaſion of ſetting of two Nations at en- 
mity ; nay, though in Conſcience we are ſatisfied that it 
contains but the Opinion or Shadow of Right: And as to 
the involving the Lives of the Innocent, there isno ſuch 
thing in the matter, for there is not required any thing 
which they do not owe, nor are they deſigned to Death ; 


but if the Cauſe be ſuch, that they that are Innocent muſt 7 
periſh, that is, be expoſed to Death by their Rulers be. 


cauſe they obſtinately will not yield that which is right, 


Force, to defend that which is wrong, ſuch guilty Go- 


vernours muſt anſwer for the Defe& of their own evil 


Actions: On the other hand, there can be no doubt made, 
but he that hath an undoubted Right, being a Sovereign, 
the Subjects partake in the ſame, and the Indignity offer- 
ed to him, they immediately become Partakers in the Suf- 
fering, for the Satisfaction of which they may, yea, are 
obliged both by the Law of God and Nations to feek 


Reparation (if their Prince ſhall command) vi, & manu 


forti, by the Hazard of their Blood and Lives. 
XVI. On the other Hand, as War introduces the great. 
eſt of Evils, viz. the taking away of Men's Lives, and that 
which is equivalent to Life; ſo right Reaſon and Equity 
tells us, that it ought not to be undertakeſ without the 
greateſt Cauſe,which is the keeping of our Lives,and that 
without which our Lives cannot be kept; or if they ſhould 
be kept, yet they would not be of any value to us, ſeeing 
there may be a Life worſe than Death, even Captivity ; 
wherefore as we are farbidden to go to Law for a littie 
Occaſion, ſo we are not to go to War but for the great- 
eſt. Now thoſe things that are equivalent to a Man's 
Life, are ſuch to whom Almighty God appointed the fame 
equal Puniſhment as to Murderers, and ſuch were break- 
ers into Houſes, breakers of Marriage-fidelity, Publiſh- 
ers 


Exs of falſe Religign, and thoſe who rage in unnatural 


Luſts, a and the like. 
owever, before Mes Perſons. or Goods are to be 
raft by War, one of theſe three Conditions is requi- 


ecelſity , according to the. tacite Contract in 


af 225 Girls of Good, as hath been already ob- 


2. A Debt. 
Mo Man's ill Merits, as when he doth great Wrong, 


| or tak 7123 art with thoſe who do it. 


which if an Are is committed, War may be 
nom is the me repugnant to the Laws of Na- 
ture; that is, whether the thing may be done not unjuſt- 
15, Which hath a neceſſary Repugnance to the rational and 


ſocial Nature; amongſt the firſt Principies of Nature, 


there's nothing en oel unto War; on the other hand 
there is much in favour of it, for both the end of War, 
the Confervation of Life and Members, and the keeping 


And acquiring of things uſeful unto Life, is moſt agreeable 


wh thoſe Principles; and if need be, to uſe Force to that 
Purpoſe is nor Giſugrecable, ſince every living thing hath 
by the Gift of Nature Strength, to the end it may be able 
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to. Help and defend it ſelf, Beſides, Reaſon and the Nature i few Tas: 1 
of Society, inhibits not ali Force, but that which is repug- 5-2. uin 6 
tht to Society, . ha, "a which de epriveth another of his P. de vi, i, 


of his own; this Saad to be, and would have been, 
ough the Dominion and Propert of Poſſeſſions had 
not Feen introduced for ae Members and LITE 


ED would be the 1 5 of the B which 

dy could without Injury take away. And this 

> prov that Battle of Abraham with the four Kings, 

w p rook Nome without any Commiſſion from G O D. 
0 yet was approved by bim; therefore the Law of 
atüre was bis Warrant, whoſe Wiſdom was no leſs e- 

minent than his Sanctity, even by report of Heat bent, Be- 
yo and Orpheits; nor is the ſame repugnant to the Hee 


O 4 brew 


brew Law or Goſpel, 2s the ſame is moſt excellently. pra- - 
De Jure gel- ed by the n Grotius K. INS r Ng | l 1 4 

24 ac Fach, lib. XVII. On the other hand, the Fear of uncertain Dan- 

1. cap. 1. ger, as building of Forts, Caſtles and Ships, and the like, 

though the former be on Frontiers, the refuſing of Waves 

(hen others may be had) the changing ot Countries ; 

either Barren or Mooriſh for more fertile or heathful 135 

which may juſtly be done: As in the Caſe of the old 

Germans. as Tacitus relates: So likewiſe to pretend a Ti- 74 

tle to a Land, becauſe it was never found out ar heard of 
before; that is, if the ſame be held by a People that 5 

are unnder a Government; nay, though the Government 

be wicked or think amiſs of G OD, or be of a dull Wit; 

for Invention is of thoſe things that belong to none; for 

neither is moral Virtue, or Religious, or Perfection of 

Victor. de Ind. Underſtanding required to Dominion; but yet if a new 

rel. Lo u. 31. Flack cr Land ſhall be diſcovered, in which are People 3 

altogether deſtituteof Reaſon, ſuch have no Dominion 4 

but out of Charity only is due unto them what is neceſſarx 

for Life; for ſuch are accounted as Infants or Mad-men, 

Vier de ure Whoſe Right or Property is transferred, that is, the uſe 
Fellin. „, of the ſame, according tothe Law of Nations; in ſuch 
6, 7. 8. Caſes a charitable War may be commenc d. 3 
| XVIII. To prevent all the ſad Calamities that muſt 
inevitably follow the ungoverned Hand in War, Faith 

muſt by all Means be laboured for; for by that, not on- 

ly every Common Wealth is conſerved, but alſo that 

greater Society even of Nations, that once being taken 

away, then farewel Commerce, for that muſt be then 

taken away from Man ; for Faith is the moſt Sacred thing 

that is ſeated in the Breaſt of Man, and is ſo much more 

religiouſly to be kept by the ſupreme Rulers of the 

World, by how much more they are exempted from the 

Puniſhment of their Sins here than other Men: Take away 

Faith, and then Man to Man would be (as Mr. Hobbs 

obſerves) even Wolves; and the more are Kings to 

embrace it, firſt for Conſcience, and then for Faith and 

Credit ſake, upon which depends the Authority of their 
Government. The Ambaſſadors of Fuſtinian addreſſed 

Procopiua per- their Speech to Choſroes after this manner: Did we nor ſee 
fic, 2. | you here with our own Eyes, and pronounce theſe Words in your 

Ears, we ſhould never have believed that Choſroes the Son of 

| | CGabades, 


| 
| 
f 
x 
| 
| 
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| Cabades,would bring bis Army, and enter forcibly into the Ro- 


man Bounds, contrary to his League, the only Hope left to thoſe 


that-are aflicted with War ? For what is this, but to change 


the Life of Men into the Life of wild Beafts ? Take away 
Leagues, and there will be eternal Wart, and Wars without end 
vill have this Effect, to put Men beſides themſelves, and diveſt 
them of their Nature. If then a ſafe Peace may be had, it is 
well worth the releaſing of all or many Injuries, Loſſes, 
and Charges, according to that in Ariſtotle : Better it is to 
yield ſome of our Goods to thoſe that are more Potent, than 


contend with them and loſe al; for the, common Chances of 


War muſt be confidered, which if fo, the Scope of the 
Principal part of this Firſt Book may be avoided, and we 
let into the peaceable Tract of Traffick and Commerce. 
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I. Of Navigation in general. 
II. of Owners their ſeveral Powers 
over thoſe Veſſels they are Partners 
in. Trover for @ part of 4 Ship. 


CHAP. I 
Partners of Sp 


ious. Rights and Obligations 


of 
in Taſes 


N © 
+ & * 


Boat. 
IX. 4 Sbip for the act of Piracy be- 
comes forfeited; yet if bona fide 


- ſold, where the Property may be 
III. Vbere Ships are 0b{lg'd to * dueſtioned. | 


a Voyage before they can be ſo 4; X. Monies borrowed by ibe Maſter , 


and - 7 be done when part 
proteſt againſt a Voyage. 

IV. The Mofter bo ht in 
the Owners, and the reaſon why in 

ſuch 4 manner. 

V. Where tbe Owners ought to be 
repaired for the Damages of the 
Maſter, 

VI. Where sbips broke in pieces de 
termine the Parmerſhip as 40 the 

peel, and where not. , 

VII. Where a Ship ſhall be the Buil- 

ders, and where only bis, whoſe 


where the ſame obliges the Owners, 
and where not. 


by RI. Where be that obtains an unlaw- 


ful poſſeſſion of 4 Ship, ſhall anſwer 
the full Freight to the Owners. 
XII. And where the Owners ſhall 
have their Freight, though they 
loſe their Lading, 
XIII. Where a Ship may become a 
» - Deodandy uni where nor: Not for - 
feited till Condemnation. 

XIV. How recoverable by the Laws 


Materials ſhe was erected with, 


VIII. Where Property of the Feet | 
4 


Atered changes not that of 


of England. 


XV. Foreign Ship naturaliz'd upon 
ſale needs not to make Oath again 


upon the New Act. 


the Rights of Perſons and of Things in a ſtate of 


. FW 
I. 1 the precedent Bdok having obſerved ſomething of 


- Natzge, and how neceſſarlily they came at firſt to 
be appropiiated and how equitably they are now continu- 
ed in the poſſeſſion of thoſe to whom they are conſigned by 


the donation of others, by the Laws of Nations, and main- | 
tained or deſtroyed by the equity of thoſe various Laws 


which 
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which rules and governs them in reference to matters 
pablick, all which is juſtified by the Scripture it ſelf: It 
may not now ſeem improper to examine the private cauſes 


changing the ſame, and of the contingencies and advan- 


tages that walt on that which' we properly call Com- 

men | 
The Great Creator having finiſhed his Mighty Work, 

and given Man that Dominion which he now enjoys, as 

well over the Fiſh in the Seas, as the Beaſts in the Field, 

he was not forgetful of beſtowing on him thoſe things 

which were neceſſary for the Government and ſapport 

of the ſame, creating at the ſame time Trees which 

grow as it were ſpontaneouſly into Veſſels and Canoos; 

which wanted nothing but launching forth to render them 

uſeful for his accomodation, which afterwards he by 

his Divine Genius (inſpired -by that Mighty One) finding 

Materials, hath ſince ſo compleated and equipt, as to 

render it the moſt beautiful and ſtupendious Creature (not 

improperly ſo called) that the whole World can produce, 

which being not retarded by lett of Winds, or other con- 

tingent accidents, ſubmits ir ſelf to plow the unknown 

paths of that vaſt Element, to brave all Encounters of 

Waves and Rocks, to fathom and ſurvey the vaſt immen- 

ſities of the very World it ſelf, to people, cultivate, and 

eivilize uninhabited and Barberous Regions, and to pro- 

claim to the Univerſe the Wonders of the Arebitect, the 

Skill of the Pilot, and above all the Benefits of Commerce; 

ſo that it is no wonder at this day to find Nations contend- 

ing who ſhonld ſurpaſs each other in the Art of Naviga- 

tion and to monopolize if poſſible, the very Commerce 

and Trade of the World into their hands; and that, all 

by the means of this moſt excellent Fabrick. | ; 

II. Hence it is, that Ships and Veſſels of that kind be- * 

ing originally invented for uſe and profit, not for pleaſure 2 i- 

and delight, to plow the Seas, not to lie by the Walls, um. 3. tft. de 

to ſupply thoſe of the Mountains as well as thoſe on the obiig. que ex | 

Sea Coaſts. quaſi delict. 
Therefore upon any probable deſign the major part of 

the Owners may even againſt the conſent, though not with- 

out the privicy and knowledge of the reſt, freight out their 

Veſlel to Sas. | 


If 
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. 
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If it ſhould ſo fall out that the major part proteſt againſt 


the Voyage, and but one left that is for the Voyage, yet 


Tenants in 


the ſame may be effected by that party, eſpecially if there 
be equality in Partnerſhip. 

As an incouragement to the Building of Ships being of 
that univerſal Advantage to the Publick in point. of 
Trade, and Commerce, to contrive and veſt the Owners 
propriety in them, both by the Common Laws of this 
Realme, and the Maritime Laws, it is provided that .in 
caſe a Ship be taken away or the Owners diſpoſſeſt, they 
may maintain an Action of Trover and Convertion for 
- 8th, a 16th, or any other Part or Share of the 

me. | 

In an Adion on the Caſe, the Plantiff declared that he 


Common of a vas Owner of the 16th. part of a Ship, and the Defen= 


Ship. 


dant Owner of another 16th. Part of the ſame Ship, and 


that the Defendant fraudulently and deceitfully carried | 


the ſaid Ship ad loca tranſmarina, and diſpoſed of her to 
his own uſe, by which the Plaintiff loſt his 16th. part 
to his damage, on not guilty verdiQ, far the Plaintiff 


moved in Arreſt of Judgment, that the Action did not 


us yy I 
«f 


2 * * a - 
"Fx" progociots 


= poſo.mſi. ts 
| D. eod. 
Leg, in boc pa- 


lye, for tho it be fonnd deceptive, yet this did not help 
it, if the Action did not lye on the ſubje& matter. And 
here they are Tenants in Common of the Ship, and by 
Littleton between Tenants in Common there 1s not any 
Remedy, and there cannot be any fraud between them, 
becauſe the Law ſuppoſes a truſt and confidence betwixt 
them. Graves againſt Saucer Raymond. 15.1. Levinz. 29. 
and 1. Keeble 38, Agree 3. Leond. 228. Bennington againſt 
Bennington, Yet See Noy 14. to the contrary. 

III. Owners by Law can no ways be obliged to conti- 
nue their paction or partnerſhip without ſundering; but 
yet if they will ſunder, the Law Marine requires fome con- 
ſiderations to be performed before they can ſo do. And 


rag ñ convenias therefore if the Ship be newly built, and never yet made a 


No Sco. 


Voyage, or is newly bought, ſhe ought to be ſubject to 
one Voyage upon the common out-read and hazard, be- 
fore any of the Owners ſhall be heard to ſunder and diſ- 
charge their parts; but by the Laws of England the Ow- 
ery may before any ſuch Voyage, ſell or tranſmit their 
Right. PE, | 


If 


to miſcarry or be caſt away, the reſt muſt anſwer him his 
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If it falls out that one is ſo obſtinate that his conſent Bart. & Paul. 


cannot be had, yet the Law will enforce him either to fi 170 bec dis 
hold, or to ſell his proportion; but if he will ſet no price, s 


Fundum ff. 


the reſt may out- rigg her at their own coſts and charges, beat. 


and whatſoever Freight ſhe earns, * is not to have any 
or benefit in the ſame. But if ſuch Veſſel ha 

— PPens uch Veſſels 
when freight- 
ed out againſt 
the grain of 
ſome of the Part- Owners, the ſame is under ſuch Proviſoes, Cautions and Limitati- 
ons as the Law in that caſe requires. | 


part or proportion in the Veſſel. 5 | 6 


But if it ſhould fall out that the major part of the Own- Gloſs Leg fina- 
ers refuſe to ſet out the Veſſel to Sea, there by reaſon of 3 oh er 
the unequality they may not be compelled ; but then ſuch _ 3 


Veſſel is to be valued and ſold: The like where part of the die. & Leg. ar- 


Owners become deficient or unable to ſet her forth to borib. 5. na- 


Sea. | vis de uſufruct. 


IV. The Maſter of the Veſſel is eligible by the Part- 72g. non alter 


Owners in proportion, not by the majority, and he that F. de uſu & 

is moſt able is to be preferred. The Wiſdom of the latter 94%%i- | 
Ages have been ſuch; that few have gone out in that con- 

dition, but thoſe that have commonly had ſhares or parts 

in the ſame Veſſel. In the preferring therefore of a Ma- +cote g. tſtit. 
ſter, his ability and honeſty is to be conſidered, ſince on 146. 

him reſts the charge not only of the Veſſel, but of the La- 

ding; their very actions ſubjecting the Owners · toanſwer 152-5 u. 38. 
for all damage that ſhall be ſuſtained by him or his Mari- . 

ners, be it in the Port or at Sea, to the Lading or Goods = 1 
of the Merchant or Laders, and they are made liable as y.,u Slue. 


well by the Common Laws * of England, as the Law + + Naure Carp, TY 


KO 
r 
q * 

* ” v% 


Marine. | Stab. Leg, 1. 
V. It the Maſter commits offences either negligently e. 3. 

or wilfully, he ſhall be reſponſable over to his Owners for 

the reparation of damage; nor are they bound to joyn, _ 

but may ſever and ſue apart as well by the Common Law * *#i-25, 27, 


as the Marine: So likewiſe if the Ship hath earned — on 


Freight, and part of them receive their parts, the reſt 4rjes.3, K5eble 


may bring their Action for their ſhare without joyning 444+ 
with the others, 


The 
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Mafter and 


*nets re- 
0 ſponſable. ; 


The Defendants were proprietors of a Ship, in which 
Goods were uſually tranſported for hire, and the Plain- 
tiff onerat Goods upon the Ship to be carried for hire, 
from London to Topſham in Comitatu Devon, and that the 
Defendants received them, and undertook to bring them 
to Togſbam, but that they not being careful of their Duty 
but -negleQing. it; tam improvidentur placed and car- 


ried the ſaid Goods, that tho the Ship ſafely arrived at 
Topſham, yet the Goods were ſpoiled. And upon nor 


The Jury found a f. 


9. Ih ial Verdict, vis. 
That no other Perſons præter the De 


ndants are Proprie- 


tors and Part- Owners of the Ship, that the Ship had a 


Maſter loc at in her by the Part-Owners who had 60J. 


Wages for every Voyage between Topſham and London, 
that the Goods were delivered to the Maſter none of the 


Part-Owners being prefent, and that there was not any 
Contract made with them or any of them by the Plain- 


tiff, that the Ship arrived ſafe to Tepſham but the Goods 


were ſpoiled. Er „, pro Quer, pro Quer fi non pro Def. 


5 And two points were made. | [4 
1. If the Proprietors are chargeable no Contract being 
made with them, and there being a Maſter that is char- 


_  geable in reſpect of his Wages, according to tke Caſe 


of Mers and Slue yet per Holr. Che.  Fuſtice clearly, that 
tho the Maſter be chargeable in reſpe& of his Wages, 


fo are the Proprietors in reſpe& of their Freight that 


they receive for the carriage of the Goods at the Election 
of the Phinrtiff —--- - 8 | 


2. If the Action lay agaitiſt the Defendant alone, x ap- 


. pearing that there are other Part- Owners not made De- 


fendants, and held that the Action did not lye againſt them 


ſole, but ought to have been againſt all the Part-Owners, 


for all the Part- Owners are chargeable in reſpect of the 
Profit they make by the carriage of the Goods, and that 
in point of Contract upon their undertaking, be it im- 


plyed or expreſs, and are not chargeable as Treſpaſſers, 
or then one might be chargeable alone, but in point of 
Contract upon their Receipt of the Goods to be carried 


for hire, and ſo the Plaintiff had laid it in his Declara- 
tion that they undertook to carry them. judgment pro 


Defendie as by 3. Mod, 321. Baſon con Sanford 3. Levin. 


238. 


by 
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25 . where it is with a Car. adviſare, mes le Reporter 
at” audiwit Judgment pro Defendte, . domes et” inter (14 

VI. If a Ship be broken up or taken in pieces, with an e = 
intent to convert the ſame to other uſes; if afterwards Sacram ff. dl * 


advice or change of mind, ſhe be rebuilt with the ver. oblig. 
fame Materials, yet this is now another, and not the ſame — = 
Ship, eſpecially if the Keel be ript up or changed,and the 


* 


whole Ship be once all taken afunder and tehale there 
determines the Partnerſhip qwoad as to the Ship. But if Zeg- quod in g. 
a Ship be ript up in parts, and taken aſunder in parts, and Fa. F. de Leg. 
repaired in parts, yet ſhe remains ſtill the ſame Veſſel and 

not another; nay though ſhe hath been fo often repai- 

-_ _ there remains not one ſtick of the Original Fa- 

VII. If a Man ſhall repair his Ship with Plank or other 4g. Muſa ff 
Materials belonging to another, yet the Ship maintains vendie. 
and keeps her firſt Owners. 

But if a Man take Plank and Materials belonging to f. lib. 6. i. 1. 
another, and prepared for the uſe of Shipping, and with #5 17. 
them build a Ship, the property of the Veſſel follows the 

Owners of the Materials and not the Builder. TT. 

But if a Man cut down the Trees of another, or takes Leg. f ex neh 
Timber or Planks prepared for the erecting or repairing f 4 46g. rer. 
of a dwelling-Houſe; nay, though ſome of them are for on, & Leg. Þ 
ſhipping, and builds a Ship, the Property follows not the uf. J. % 
Owners but the Builders pion. at. 

VIII. If a Ship be fold together with her Tackle, Fur- zeg. Marcela 

niture, Apparel, and all other her Inſtruments thereunto in S. amaner 
belonging, yet by theſe words the Ships Boat is not con-. f de re 
veyed, but that remains ſtillinthe Owners; ſo it is if the 4 ; 
Ship. be freighted out, and afterwards at Sea ſhe commits 


EX 


Piracy: The Ship is forfeited, but the Boat remains ſtill 


to the Owners T. + Irin. 3. Tao, 
B. R. Rolls 1. 


part Abridg. fot. 530. Bald. in Leg. cum proponas Cod. de Nautic. © fenore, num. 6. 


And though Ballaſt is generally uſed in Shipping by 5 * 
thoſe Ships that are freighted outwards, in order to bring- ; * 
ing home of Goods, v& is not the ſame any part of the 1 
Furniture of the Veſſel; and ſo it was adjudged in debt on 
Bond the Condition was, that whereas the Plaintiff had 
bought of the Defendant a Ship, if the Plaintiff ſhall enjoy 

1 | tne 
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| the ſaid Ship with all the Furniture belonging to the ſame; 
T without being diſturbed for the Ship or any Furniture 
3 appertaining to it, that then, &. and the cafe fell out to 
by be, that after the ſale of a Ship, a ſtranger ſued the Plain- 
tiff for certain monies due for Ballaſt bought by the De. 
eb. 20 xk fendant for the ſame Ship, in which Suit he obtained 
n C. B Sentence, upon which the Ship was ſeized, the Queſtion 
Linter's Caſe, Was; If Ballaſt be Furniture for a Ship or not, it was re- 
Leon 46, 47. ſolved that it was not; for though it may be as neceſſary 
as Sails, yet it is not always ſo, for ſometimes they ſail 
without Ballaſt, for the Merchandize it ſelf may be ſuf- 
| ficient to anſwer that purpoſe. e. 
Mich. 13 Fac, IX. If a Ship commits a Piracy, by reaſon of which ſhe 
in B. N Sir becomes forfeited, if before ſeizure ſhe be Bina fide fold, 
Ee Bing the property ſhall not be queſtioned, nor the Owners 
rie diveſted of the ſame. 1 4 
Abridg. fol. . . N 
530. X. If a Maſter ſhall take up Monies to mend or victual 
Dig. lib. 14. his Ship where there is no occaſion, (though generally the 
it. 1. 8. 17. Owners ſhall anſwer the fact of the Maſter) yet here they 
ſnall not, but only the Maſter. But if there were cauſe of 
 Bridgman's mending the Ship, though the Maſter ſpend , the Money 
2 TY 1 another way, yet the Owner and Ship become liable to 
— 4 the ſatisfaction of the Creditor ; for it were very unreaſo- 
nable that the Creditor ſhould be bound to take upon him 
the care of repairing the Ship, and ſupply the Owners 
room, which muſt be ſo, if it ſhould be neceſſary for him, 
to prove that the Money was laid out upon the Ship; ſo on 
the other hand, it ſtands with reaſon chat he be ſure that 
he lends his Money on ſuch an occaſion as whereby the 
Maſters fa& may oblige the Owners, which he cannot do- 
otherwiſe, unleſs he knows that the money borrowed was 
Glo. African. neceſſary for the repair of the Ship; and therefore if the 
ne eo. Eg. Ship wanted ſome repairs, and a far greater and more 
„ extravagant ſum was lent than was needful, the Owners 
| ſhall nor be liable for the wholee. 
Dige lib. 6. tit. XI. If a man gets poſſeſſion of Ship having no Title to 
1. 62-& 19.7. the ſame, by the Law Marine, he ſhall anſwer ſuch damage 


5 3 Br) ft phe theShip in all probabily might have earned ; and the 


the ſame Law. Teaſon of that is, becauſe the only end of Shipping, is the 
imployment thereof: but if a Warrant he directed out of 
the Admiralty to the Marſhal of the ſame Ship, to arreſt 

fuch a Ship and Salvo Cuſtodire, who by force of the ſame 

enters 


— I — does not 
mentibm chat the Officer: ſhould carry away the Sails of Mich. 2 Car. in 
the ſame Ship, yet he may juſtifie the taking the ſame, ſor fas Fon | 
That che n the 1 N unleſs de ' Latch-fol. 188. 
28 MAb ip is freight | outz/ac receives Hh, 10. 
in ber Lacing purſuant to 8 Ind os 2 2 2 5 
bargo happens, und the Lading is taken as forfeited, En ;Seevola ond — 
the Owners ſhall notwithſtanding: receive Fr ight, for lame Law, , 
here:isno:faulrin/theniz> bur only in the Merchant. 
Ai In 44 dulci a Ship may become!a Deodanx . 1 
in the Sea, or in Agua ſaſa, being an Arm of the Sea, . 
no Deodand of the Ship or:any. part of it, thongh any 3 Inſtit. fol. 5 
body be Hrowned our of iti or Fr ane ns come by their 
death in the Ship;beciuſe'on fuch waters, Ships and other 
Veſſels are ſubject to ſuch dangers vpon che raging waves 
in reſpect of Wind and Fempeſt; and this diverſity all our 
ancient Lawyers do agree in, and it does more e peciall7 
in the Farliament Rolls, whereupon a Petition it Mt. Porliemes 
was deſired, Tbat if it ſhould happen that any Man or Boy = — 3. num 7 
foinld be drowned by a fa out of any. Ship, Boat, or Veſſel, 73 . | 
| be e Deodandir Whereupon the King by great, fan 
advice with his Age and Council learned in the Laws, | 
made atiſer, 150. Shin, Biat or Veſſel; being "upon the Ses, ,, f h. ger 
| Prntdbe adjudged no!Deodand, but beingiupin afreſh River i © . 35 
le Deadaud . but the Ming will ſhew favour. 
There are abundance of other ee eee os | 
eaſfion.io Parliament. 5A Wel ol EE, 
A Ship lying — the County of Kent near the 
ſhore to be careen d and made clean, it happened thar 
one of the Shipwrights being at work — her at low, 
Water, the Veſſel (then leaning aſide) fortuned to un 
everiths contrary ſide; by means of which the Shipwright . 
was Was killed: Upon:a Tryal at \Bar,wheterhe Queſtion was, 
Winter this Deodand did-belong't6 che url of Salitbwryy: Midas 
p;wasJordof the Mannor, lying dontignous to the n B. 
e where the Man was lain, or to the Almoner as a 
teen Te granted out of the Crown? in that caſe it was 
ritwlved; That the Ship was a Deodand, iand the Jury . 
dee 4 bade nd a Verdict for the Lorch of Shay, that. | | 
e id belong to his — * ee 4 


bn 9 ON ia t. » Wy : P ; 3 8 N A | 


% 


| 1 VNV. Stat. 4th. und Sth Wl. and Mai n l AMP 
for acliveringperſons who. bywayof Inſurance, or ptherwiſe; ſhall u 


N hes. without payitip.the Duties ran, p the meg Of an 
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On lmportation of prohibited God the Ship! 
bote be ſtir d as forfeit tilba Cundemnation in the Exchequer 
ge © thereon. Horne againſt Tune 2 (Keble G . 10 

XV. Thus nien from their.ndaeſſity'and;tafety having 
from — Trees, nay Reeds, 5, Tyelggand Leather. (for 
uch were the tude beginnings bf chaſe ſtupendious thibgs 

we om allmire) advanced the Art to chat 1 to 

- - render it now the moſt uſeſul ihing extant; and as tha 

Mathematicks, A ſtronomy and dther Sciences have ads 

died to its ſcririty, ſo hade ſucceeding Ages from time 10 
| = 2 Priviledges andl aws by which at hath(al- 
io | ted and governed the which upon all 
EN A _ — in all Courts e generally had à genuin 
conſtruction as near as might be to the M os 
and therefore ut this day; if a Ship he taken away, or the 
Owners difpoſſeſt,: the y may maintain an Action of Tro 
ver and Converſion — an eighth or ſixteenth part of the 
ſame, as well by the Common Laws of this Kingllom, as 
the Law Marine, and einm Joyn with the-reſt 
| of their Owners. ehrt, en 
rer“ Upon an information tam n grounded 'upd on the 
er 1 $4 ' ASof Navigation; for — Goody in a Foreign Ship 
contrary to that Act. The queſtion was, whether or 

„ti Foreign Ship naturalized-by theznew any —— 

© © Prize taken in 7 8 — rds 
ſald to a. fureigner: w s her again to an Rx 
whether me eee muſt he taken' again —— | 
to the new Act? Per Curiam it need not; becauſe that the 
Ship was r 7 erer £, Mie a 
againſt Vence: 33 90 04 „10 


5 
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Goods with · qertake toaleliver any Goods imported from 


out paying 


beyond Sea 


bitecGbods:fhall forfeit. 5 rͤ. U 

4 ot -And:altwho ſhall agree to pay any Money, for 8 for 

ſuring or conyeying any Goods impo 

ing the Duties, or any. prohibited e ory poets 

ceĩve ſuch prohibited Goods, or ſuch dther Goods? 

the Byties an e 7 dar 
for every Offence 500. 11 . 077 
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þ An if the Inſurer or Manager of ſuch F Ty OE 
Rs 
him, and Ities to which : 
| liable, but ſhall haye one half of the : the Penalties — 
n the Parties ing ſuch Inſu or receiving te 
s as aro :And in caſe no diſcovery be made by 
all ge res . ne | 
rium | 
rfeturs impoſed upon the Iafrer, and N 
upon himſelf, 0 
itures to be recorerable 
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1 4 Maſter or Shi dene, 1; of kin rind with who ? 


4 Ee 72 The 
and Author 


wer. Maſter 
chargeable to pay the. Duty of 


weighage. 
of Maſters of Ships, 
as if they ſhall ſet Sail after ar 
Embargo, who ſhall anſwer ? 


TV. Of Faults aſcribed to him before 


Over r. quer-lading. the 
* above e or re. 


departure in T, 


us weather, 
3 in Port, &c. 


ceit of ſuch Perſons on Slip. boo 
1 8 1 9 
VI. O frag, ard in the Ships 
—_ es, own proving 45 
- VB. - ſbipping Goods elſewhere 
| WEE ag publick Ports or 
Keys, and the : raking i in probibited 


\ ear unlewful cok 
or Flags, any, + wielding up b 
Ship comardhy, if Aſſunhed ebere 
liable, and where excuſed. 

1X of carrying filtitious Cocquets ani 

- @apers, and refuſing payment of | 
Cuſtoms aud 

x. Of ſerting Sail with inſufficient 
Tackle, and of taking in and de- 
tivering out with the. likez and of 


bu Choge of Goods till [afch de- | 


tivered. 


bar e 
Ao nn Sing 


fa Me er of a Ship ſtable in 
hog ing or ſpoil 


XIV. 0 the Power and Autbority 
that tbe Mater bath in diſpoſing 
Kypothecating or Pledging Ship, 
. Wies _ Ladi bed, 
XV. ere ers ar 5 
; 2 35 in neceſſuy, r0 impacon the 
| Ve Cbe 
XVI. Where they. may diſpoſe 
ſel and Lading, and boo af Fo 
XVII. bar Veſſels and Mariners the 
Mater mnii bave for importing in 
or exporting out of bis e 


Plamations in Aſia, Africa, and 
America. 
XVIII. What Ships maygo from Port 


10 Port in England. 
XIX. Sbips not to import the Goods 
n any dee Me but of en 

bence they are brought, 

5 | XX." What — the 2 + 
coming er arrjve ve 
end, — any other Port mjthin 

= Realm, in order 10 hi diſ- 

e. 
XXI. f going from Port 10 Port 
within tbe Realm bow provided. 
XXII. o Goods probibited to be im- 
ported from the Netherlands or 


— in any Sbips — 


14 


Paters of Sys, 8 | 229 
K | Maſter of aShipi is no more than 0 one, who for his - . 
1 Knowledge in Navigation, fidelity ; and diſcretion, | 
hathithe — of the Ship committed to bis care 
and management; and E the Com ab Law, (by. which Leg.1. * 
Properties are to be 858 th no roperty either cir, 4. | 
general or ſpecial, by Tas Bf of him a Maſter ; 
yet the Law looks upon him as an Officer, who muſt render Hob k: * - 
and give an account for the whole: c arge, when once 11. Bridemara 
committed to his care and cuſtody; and upon failure. to Caſe. 
render ſatisfaction: And therefor, if misfortunes happen, 3 5 
it they be er, thang h negligence, Wilfulneſs, or ig⸗ nt 
PT of himſe og his 1 rigers. he Muſt, be N . 
ſter oke FO ſo appointed by B. Owner, treats ln Chance, 
Why Plaintiff t to tak 1 e be ent to Br It for ea i "om hs 
to Sail from London to Fulmout h and ſo from thence t. 
ier without altering the V 11 65 and 1 0 to un- 
de at a certain R Rate per Tun. perform this the 
Maſter. obliges the Shi 5 ald what Re pore yalued at 
300 J. and accordingly a CharterPatry was made ani 3. 
ſealed between the Maſter and the M t, _ but a „ 
Owners of the Ship were no Parties chende F. IEF 
Maſter deviates and commits Te the Meere Y 
in effect loſes his Voyage and Goods, for 155 Merchan- 


a 


dize being Fiſh, came not till: Lens was, paſt, and were 

Totten. The Merchant's Factor thereupon deth the Ma- 

ſter in the Court of Admiralty at Barcelona, and upon 

an Appeal to an higher Court in Spain, hath Sentence a- 

2 Maſter und the Ship : which © coming, to his Hands 
b the Merchants Hands, the Owner brings an Acti- 

Trover for the Ship; the Maſter ſues in Chancery \ 

RES this. 1 and anot cher Suit brough for the Ow- 

ner for Freight, claiming deductions out of both, for hi 

Damages ſuſtained by the Maſter, for the breach of _ 


Articles by the Maſter, for if the Owner gives Autho- 


rity to the Maſter to contract he oY bear the loſs, bur 


in Caſe of Bottomry after a Voya e egun the Maſter 
cannot oblige the Owner benond * alye of the OK 2 
on thus e is on Conrrad.... | 


Sy gs: ; Lord | 


20 


« DowgaPs 
Caſe. 

Coke lib. 6, 
fol, 47t 


F ? Nhe, auß: 
g: 1: 


Lord chancel, The Ch Party values the os 
at a certain rate, Hil you mall not oblige the Ownefs 
ther, and that only with relation to the Freight, Kate 
the value of the ks A Maltet 15Aiable to the devis- 


k e 7 oe 
tatinthe Common Law ſhall have Firif ntoa 


party damnified, and not the 4 e 
he committed frper altum mare, the Aduũralty mall have 
Juriſdiction of the Lame ; yet if it be dn place . 
there is diviſum imperium, then according to the Nux 
a the Admiralty may challenge tt thier of > o. 
on right belonging to the Common Law. 

ae}. therefore ſo dos Merchandizes ind Sid eos 
cities are put aboard the Ship, whettier ſhe be ridin 
in Port, Haven, or any other part of the Seas, he thi 
is Exercitor Nevis is chargeable therewith; and ifthe me 
be. there loſt or ons, or ſuſtain any damage; hürt 
or loſs, whether in the Haven or Port betore, or _— 


Pp 7 37 G47 7 Seas after ſhe is in her Vo oyage, whether it be by N 


br by any other through their permiſſion, he that Is — 
ercitor Navi mult anſwer the damage, for rhat the very la- 


ding of the Goods aboard the Ship, does ſubjc& the Maſter 


Fhe which 
3 2 Law 
ges ſame 


kimes Now: 


| 


o hſmer the ſame; aud with this agrees the Common Law, 
vhere it was adjuged, That Goods ſent aboard a 
9928 and the Maſter havin ſigned his Bills of Lading for 
the ſame, the Goods were ſtowed; and in the night divers 
erſons, under the baer that they were Preis- maſters, 
Coed the Ship al d rob'd her of thoſe Goods: the Mer. 
= brought an Action at tht Cs Lai 


erz and the Queſtion was, Whet 
he ſame; For it was alledged o on His part, That there 
was no defa fault or negligence in him, for he had a ſuffici- 
ent guard, the Goods were all lock'd yp under Hatches, 
the Thieves came as Preſs-Mafters, and by force robhd the 
Ship; and that the ſame was vis major |, and that he cou'd 
not have prevented the ſame. And la x ly, That though 
he was called Maſter or Exercitor Navis, yet he had no 
ſhare in the Ship, and. Was but in the nature of a Servant, 
acting 


vo 


p 
; 
, 
> 
r 
© 
. 
5 
© 
4 
h 
Q 
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Acting for a Salary. But ———— adjudged Morſe v. Slues 
m 


for the Plaintiff, for at his peril he ſee that all #4, 23, Can. 


of hies. 221 


———— that are delivered to him, let 20 3 West. 


accident ſoever happen (the act of God, or an E- aj Verdict 
nemy, perils and dangers of the Seas only excepted): but found at the 
forFire, Thieves and the like, ne muſt anſwer,and is in the Bar. 
nature of a Common Carrier; and that though he re- 
ceives a Salary, yet he is a known and publick Officer, Hebes Exerci- 
and one that the Law looks upon to anſwer, and the 107 omnium 
Plaintiff hath his Election to charge either Maſter or Ow- s 
gers, ar both at his pleaſure, but can have but one Satis. int lg t, 
, 7 5 GTP 0 ent 2 nn SS 
rn dc i OY bla De,, LOTS 
eito factum gorum præſtat, cum ipſe eos ſuo periculo adbibuerit: Sed non alias præſtat quam 
ſein ipſa ngve dammum dation fir,” ceterum, f extra vavin licet 4 naytis, non præſtabit. 
Naut. Caup, Stabilis. Legs 1. Seck. 7, debet Exerciar, , _ 


If a Maſter ſhall receive Goods. at the Wharf or Key, Zod. leg. debos 
or ſhall ſend his Boat for the lame, and they happen to be Fe. 
Joſt, he ſhall likewiſe anſwer both by the Marine Law and 
BCP Y » 
Mayor & Com, de London againſt Hunt. 
Error of a Judgment in B. R. in Aſſumpſit brought hy 
the Mayor and Commonalty againſt Hunt, where they de- 
clared of a Cuſtom, That they and their Predeceſſors, May- 
Jors, &c, had of every Maſter of a Ship 81. per Tun for 
every Tun of Cheeſe brought from any place. in England 
to the Port of London, ab oriente de London-Bridge, in the 
res of Weighag 3. and. that the Defendant being Ma- 

er of a Ship,had brought to the Port of London ſo ma- 
ny Tuns, which at that rate came to ſo much, which he 
hath not paid, upon zo» jr a ir, Verdict and judgment | 
for the Plainant.Upon which Hunt the Defendant, brought 
a Writ of Error, and two Errors were aſligned. 1. That | 
the Action did not lye againſt the Maſter, but that the 
Duty was due from the Merchants, Owners of the Goods, 
but the judgment was affirmed, for that the Maſter is in- 


truſted with the Goods, and hath a Recompence from 


/ -* + 


the Merchants for bringing the Goods, and is reſpon- 
ſible. for them, and. therefore ſhall be charged for the 
Duty; and it would be infinite to ſearch for the Owners 
of the ſeveral Goods, which are all in the Cuſtody of the 
* r Maſter 
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232 „ Malters 'of Ship? 
Maꝗaſter who brought them into Port, and therefore he 
Digef 15. . ſhall be charged. 3. Levinx. 37. 
an 2. Lig. 83, III. If Goods be laden aboard, and after an Embargo 
sor Reſtraint from the Prince or State comes forth, and 
then he breaks Ground, or endeavours to ſail away, if any 
damage accrues, he muſt be reſponſible. for the ſame. The 
reaſon is, becauſe his Freight is due and muſt be paid; 
1 the very Goods be ſeized as bona comra 
| ' O4nals.' Mn „ V 2573 900 Dt 
| IV. He muſt not fail in Tempeſtuous weather noriput 
forth to Sea without having firſt conſulted with his Com- 
* Leg, Oleroy, pany * ; nor muſt he ſtay in Port or Harbour without juſt 

Fudg. 2. cauſe when a fair wind invites his departure. | 

N V. He muſt not over-charge or lade his Ship above 
the Birth - mark, or take into his Ship any Perſon of an 
obſcure and unknown | Cladition without Letters of ſafe 


x 


, 


Stat. 188.6, VI. Nor ought he to lade any of his Merchant's Goods 
e leg, aboard any of the King's Enemies Ships Canet l 


Rbod. & leg. own Veſſel leaky or difabled) without Letters of 
guum proponas Conduct; atherwiſe the ſame may be made Prize, and 


Cs Nau:. fr he muſt anſwer the Damage that follows the AQi- 


| On. . - a1 888 4 174 © of SST! tre, 2711 
Star, 4. E. 4. Nor ſhall he come or ſneak into the Creeks or Aer 
20. Lei In. places, when laden homewards, but into the King's grea 


$25: hr Forts, (unleſs be be driven in by Tempelt) for otherwiſe 


* he forfeits to the King all the Merchandize, and therefore 


muſt anſwer. y 'L E 8 n 
Stat. 15 f. 6. VII. Nor ought he to ſhip any Merchandizes, but only 
cap. 8. at the Publick Ports and Keys. 1 


Z . 
* 


19 Eli. cep.9- He muſt. not lade any prohibited or unlawful Goods, 
12 f. & M. 5. whereby the whole Cargo may be in danger of Confiſcati- 
23 * = — on, or at leaſt ſubject to ſeizure or ſurreptiog. 


Je may not ſer fail without able and ſuffcient Mari- 


5 > Oda vers both for quality and number. 


on step. 25. VIII. He may not uſe any unlawful Colours, Enſigns, 


Anno 26 C. 2, Pendants, Jacks or Flags *, whereby his Ship or Lading 
Lee 4 may incur a Seizure, or the Cargo receive any detriment 


l TTV... 2 c ( 
Bes. in fin5' He muſt not ſuffer the Lading to be ſtoln or imbezled ; 
Leg. f vendus it the fame be, he muſt be reſponſible, unleſs it be wher 

rie. 50 _ there is vis majorʒ as if he be aſſaulted at Sea either by Ene- 
Sant. Coupe | ms 


0 


„3 


altern cfahiys FF 
mies. iShips.of Reprize, or Pirates; there, ifo Fault or 37 
negligence was in him, but that he performed che part 51: 16 Car, 
of an honeſt, faithful, and valiant + man, he ſpall be ex- fluss 


cuſed. Vet it hath been adjudged; That if Merchant- — 


man lies in a Fort or Haven; anda Pirate, Se- Rover, or C2 in. 85 
other Thieves enter her and over power her Men, and: Vent. 150. 


' thei rob her, yet the Maſter muſt be reſponſible; but if eng 220. 


an Enemy enter and commit the enen N there the Levine "14 5 


2 . — 2. Keeble:866, A of „ 
IX. He muſt not carry any counterfeit Cocquets or o- 2. . Be 
ther fictitious and colourable: Ship- Papers to involve the Nel — 5 
Goods of the Innocent with the Nocent. c euſand. 
Nor muſt he refuſe the payment of the juſt and nie. Secund. fin. Teę 
ry Duties and Port · charges, Cuſtoms and Imports, to the 4% 4 leg. 
hazard of any part of his Lading; yet if he offers that . — 
which 1 is juſt and pertains to pay, then he is excuſed. no Leg. Oleron. 


X. He muſt. not ſet; ſail with inſufficĩent Rigging or 24. Fer. Leg. 


8 Tackle, or with other or fewer Cables than is uſual and dust. de pu. 


requiſite, reſpec being had to the burden of the Veſſel: 

And if any damage happens by the delivery ofthe Goods 

into the Lighter, as that the: Ropes break, and the like; 

there he muſt anſwer ; but if the Lighter comes to the 

Wharf or Key; and then in taking up the Goods, the 

Rope breaks, the Maſter is am; and che nenne, | 

is liable F. CCobe lib. En · 
If fine Tug or the like,are put into a cloſe Li ghter, iy”. . 

and to be gonveyed from the Ship to the Key, it is uſual 


there, that cbe Maſter ſend a competent number of his 1 | 


Mariners to loqk to the Merchandize, if then any of the 8 
Goods ars loit and imbezelled;the Maſter is reſponſible *, P, Yak 4 6 
and not the Wharſinger; dut if ſuch Goods are ta — 08 Al by 
ſent aboard a Ship, there the Wherfinger, at his Peril; LC. J. Habs 4 
muſt take care the ſame be preſerved. : 1 

XI. After his arrival at Fort, he ought to (ee that the 
Ship be well moared and anchored, and after. re 
not, to depart or ſet fail till he hath been cleared; he 18 Fliz. cap. y 
if any damage happens by reaſon of any fault or neg-14 dhe 
ligence in hum or his Mariners, whereby the Merchant . 1175 


Ay Lading receives any damage, he Ae anſwer the 0 


XII. And as the Law aſcribes theſe. things and many 
were to him as faults, when committed by him Hark al 
| > Mark 


1 


4. 
Niarlnets“ iniorts, {9 there erg other 1 
n be as faults in him . e 
wen dont. Its bun Ini TIRES 10 
r As if he deviatos a is bi courſe without juſt tanſs; or 
in lebito F. de ſteers a dangerous unſual way, ben he may have a | 
el - more ſecure paſſage; thought avoid Ylegab impoſitions, 
| be may ſomewhat change his cnurſe; nor may he ſail by 
3 eſtod with Pirates, Enemies, or other places no- 
Ba Rt 15 — known to be — 3 Veſſel a+ 
Lid 1. Cod. mong Rocks or remarkable San ing thereto not ne- 
Novibm non ceſſitated by violence of Wind and Weather; or deluded 
—_— by falſe Lights. 
e The Maſter ſhall not he anfpuerable br the Contracts 
bo bel be r ann detained for their 
MY mes. 
XII. By the Marine ire he that will thai Ma- 
ſter with a Fault, as in relation to his Duty, muſt not 
think that a general charge is ſufficient in Law, but he 
—.— to aſſi nn nn very fault wheremith he is 


charged. 

1 that he will not infer, chat ſack or ach a dad difaſter 
bath: happened or been occaſioned by: reaſon of fome 
fault. in the Mariners; muſt not only prove the fault it ſelf, 
but muſt alſo prove that that fault did diſpoſe to fuch a 
fad event; or that ſuch a misfortune could not have hap- 
pened without ſuch a fault preceddent. | 
Infant Mafter If an Infant being Maſterof a Ship; by Contract with a- 
of a Ship, lis-nother, take upon him to bring certain Goods from S. 
in the admi- Cbriſtopbers to England, and __ to deliver them, but 
ralty. * —— accordit — ne, but waſtes 

and conſumes them, he may be ſued in the Admiral Court, 

alle -gltho? he be anInfant, for this Suit is but in Nature of a 

Detinue or a Trover and Convertion at the Common 
Lam, and a Prohibition denied for that Cauſe. Furncs 
Smith. x Rolls Abr. $50, 

| XIV. When Voyages are undertaken, the Maſter is 
| there placed in by the Owners, and they ought to make 
be good the Maſters fact and deed; f and therefore as the 
vunfore,urum whole care and charge of Ship and Goods -are committed 
fr in nevim res. to the Maſter, it is the prudence of the Owners to be 
ay 44 careful who they will admit Commander of their Ship, 
&t þ non ſac ei eee ſubjeQchem to anſwer the damage, or 
what» 


"T the 


3:5 


_ and Faſſe 


* whips,” _ 275 
FEES... fla do in reference to his Imploy: ;ſinae, bo. 
und thetefœe he can freignt out the Veſſel; take in Gnods en ipſo quod 
mend and furniſ the Ship, and to that fn, pu le 
effect, if need be, in a ſtrange Country he may borrow — — hy 
Money, with advice of his Mariners, upon ſome of the omnium recepit 
. 1 — _ wane meme If part of the —— of 
Goods in ſuch necelliy, the higheſt price that 7 7403" 722re 
the remainder are ſold for, muſt be anſwered and paid to — Le o_ 
the Merchant q after which thei Merchant may pay for tarum preftare 
the Freight of thoſe Goods as well as for the remainder, 4ebet, ſed & 
Lag. Olmon 2. But if the Sbip in the Voyage happens to reform. F. 
be caſt-away;[then only ſhall be -zendred the price that grab. 20g. . 
the Goods were bought far. | Sell. =. 
By the Commun Law, the Maſter of a Ship cond not im- 
pawn the Ship or Goods, for any: Property either general 
or ſpecial was not in him, nor is fuc | power given unto 
him by the conſtituting of him a Maſter. 
Vet the Cimmon Law hathheldithe Law of Olrror reaſo- 
nable, That if a Ship be at Sea and takes leak, or others 
wiſe want Vigualsor other: Neceſlaries, whereby. either 
her ſelf be in danger. or the Voyage may be defeatedſthat N 
in ſuch caſe of neceſſity the Maſter may impawn for mo 
ney or orher things, co relieve ſuch extremities, by imploy- 
the ſame to that end ʒ and therefore he — | =<4 Leg. Oteron, 
ſon truſted with the Ship and Voyage, may therefore rea- Bie 
ſonably be thought to have that power given to him im- Cate 2, 
3 rather than to ſee the whole loſt. Lex e a 
1 ch. 2 52. 
But a Maſter for any debr/of 5 own, cannot i mpawn _ —_—_ 
or Hypothecate the Ship, . for the fame is no ways 5 8 
Uabie but in iſe of necellity forthe relief and compleat- 12, . 0092s 
Ingo the Voyage. ah. 1. 12. 
Nor can he ſell or diſpoſe dle e without an Autho- 2. Siderf. 453. 
5 rity: dr Licence from the Omnets; and iwhen he docs . 1 bob. 
Impawnor Hypothecate the Veſſel or Furniture he ought . 330. a. 
to have the conſent and advice of his Mariners. 
XV. And where the Ship is well engaged, ſhe is for 
ever obliged, and the Owners are concluded: thereby till 
Redem tion- 
But in regard Maſters might not be tempted to engage 
the: Ownets, or infetter them with ſuch ſort of obligati- 
s, but Where there is very — cauſe and den, 
they 


7 
, 


236  pallers of Shins. _ 
they ſeldom ſuffer any to go Skipper or Maſter, but he 
that hath a ſhare or part in her; fo that if Monies or 
Proviſions be taken up he muſt bear his equal ſhare and 
HR n 1 * ; 25 — * 3 
Nor can the on every caſe of neceſſity impawn 
8 "the Veſſel or Furniture -for ifſhe be Freighted,and he and 
"one cafe a. the Owners are to join in the laying in of the Proviſions 
1 for the Voyage, and perhaps he wants money, (a great ſign 
of neceſſity) yet can he not impawn the Veſſel or Furni- 
tte, any other or further than for his on part or ſhare in 
her, the which he may transfer and grant as a man may 
do an eighth or fifth part in Lands or Houſes: But ſuch 
obligation of the Veſſel muſt be in Foreign parts or pla- 
ces where the calamity or [neceſſity is univerſal on the 
Veſſel, that will oblige all the Owners. 
VVI. If the Veſſel happens aftewards to be wreckt or 
caſt away, and the Mariners by their great pains and care 
recover ſome of the ruines and lading, the Maſter in that 
caſe may pledge the ſame, the product of which he may 
diſtribute amongſt his diſtreſſed Mariners, in order to the 
Fudgment, ole · carrying them home to their on Country: But if the 
Lon. cap. 3. Mariners no way contributed to the Salvage, then their 
8 reward is ſunk and loſt with the Veſſel. And if there be 
any conſiderable part of the Lading preſerved, he ought 
4 not to diſmiſs the Mariners, till advice from the Laders 
14 5 1 z for otherwiſe perchance he may be made 
34 f 8. 5 ; „„ 00011 25 
Hf Merchants Freight a Veſſel at their own charges, and 
ſet her to Sea, and ſhe happens afterwards to be Wea- 
ther- bound, the Maſter may impawn either the Ship or 
Leg Oran. Lading at his pleaſure, or at leaſt ſuch as he could conve- 
**;  Dniently raiſe monies on, rather than ſee the whole Voy- 
age loſt. And if he cannot pawn the Lading, he we 
ſell the ſame, that is, ſo much as is neceſſary; in 
which caſes his act obliges. '' 1 1 
However, Orders and Inſtructions are as carefully to be 
look'd upon and followed as the Magnet. 
The like pro- XVII. He is not to Import into, or Export out of any 
viſion on the the Empliſh Plantations in Aſia, Africa, or —— in 
I Engliſh or tiſh Veſſels, or of the Veſſels built and belong- 
Muſcovy and ing to that Country, Iſland, Plantation, or Territory; the 
of the Domi- Maſter and 3 fourths of the Mariners to be Engliſh _ 
© = . | Or- 


forfeiture of stp and Goods; and if otherwiſe, they are nions and Ter- 
to be look d upon as Prize, and may be ſeiz d by any of ritories of the 
the Kings Offoers and Commanders, and to be divided Seat Cr or 
as Prizes, according to the Orders and Rules of the 5, 1 
Sen.. A ener Gy; 214; een, of Currants 
All Goods of the Growth of his Majeſties Plantations belonging to 
are not to be imported into i Evgland,” Feland, or Wales, che Conan 
Iſlands of Ferfey or Guernſey, hut in ſuch Veſſels as truly Pomiterics os 
belong to Owners that arę of Erg land, Ireland; Wales, Fer- Nog fla caſes 
ſey or Guernſey, and 3 fourths at leaſt of the Mariners are of ſickneſs, 
to be Engliſh, upon forfeiture of Ship and Goods. death, captivi- 
The Goods and Wares of thoſe Plantations, and brought*Y; lvesthe 
in ſuch manner as-aforeſaid; muſt be brought from thoſe Sai 
very Countries of their ſeveral productions and growths, 
or from the Ports where they axe uſually ſhipped out, on 
forfeiture of Ships and Goods. 


XVIII. No Ship to go from fort to Fort in England That is. th . 
uland, als Je, or Gaergey, or Berwick,: unleſs the that donor % 


Owners are: Denizens or Naturalized; and the Maſter belong tozng- 
and 3 fourths to be Engliſu. 8 % N va 170 * On: | tiſh, Iriſh, 
All Owners muſt ſwear that their Veſſels or Ships are wy — 
their own proper Ships and Veſſels, and that no Foreign. — 2 

er hath any ſhare or part in her, and muſt enter the ſame : 
and that ſhe was bought for a valuable conſideration, 
e bag nom oo gh dog adt 
XIX. Nor to bring in any Goods from any place, but 
what are of the growth of that very Country, or thoſe 
places which uſually are for the firſt ſhipping, on pain of 
forfeiture of their Veſſel and Furniture. 
This doth not extend {© fur; but that Maſters may take 
in Goods in any part of the Levant or Streigben although = 
they are not of the very growthof the place ſo that tber 
be imported in Engliſb Ships, 3 foùrths Engliſh Mariners: So 12 Car. 2. caps 
likewiſe thoſe Ships that are for india inany of thoſe, Seas *** · 
to the Southward and Eaſtward:of Capo bona Speramx a, al- 
though the Forts are not the places ot their very growth. 

Any People of Exgland may import (the Maſter and Ma- 

riners 3 fourths Engliſh) any. Goodwor Wares from Spain, 
Portugal, Azores, Madera, or Cantary; Iſlands; nay in Ships 

- That are not Exgliſh built: Bullion may be imported; ſo 
likewiſe in tho E'that are taken by. way of Prize, Bona 
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But Sugars,Tabaceo, Cettdns, Gin - Iadicoes Fultick 
or any other dying Wodd:of the grown of his Majeſties 


a —— Aoarny to be ſbipped, carried or conveyed from 


any ofthe END Plantations are to be carried te no place 


in the World, but are to come directly for England, Tre: 
land, Malus, or Berwick; upon pain ef -forfeiture of Ship 


and Goads, and the Maſten is to give Bond with one Se- 


curity in 0. if the Ship be under the burden of x06 
Tuns, and 2000 J if above z that upon 3 he — 
his Ship direftly into ; Ireland; Malæs, | 
(the danger of the Seas excepted) ſolikeyi — are to 


do the ame: for the Ships that ſhall go from the Plantati- 
ons at the Plantations to the Governour, upon forfeicure 


D N mere 1 „ : 10 inn. 
XX. When the Maſter all arrive at Grew 


fad;be ſhall 
not be above three days coming from thener to the place 


of diſcharge; nor is he totouch at any R — Watf till 


95 he comes to Cheffe Reyr unleſs hindr( by.contrary 
Winds, or draught of Waters, pr other juſt impe diment to 


be allowed by the Officers: And likewiſe he be his Purſer 
'. © are there to make Oath bf the Burden, ontents and La- 
ding of his Ship, and of the Marks, Number, Contents, 


and Qualities of every parcei of Goods atherein laden to 
the beſt of his knowledge; alſo where and iniwhat Port 
ſhe took in her Lading, and what Country built, and how 
manned, who was Maſter during the Voyage, and who 
the Owners and in Ont- Ports waiſt come up to the place 


of nalading,: as the condition; of the Fort requires, wy 


make Entries, on pain of i Hi 5 5G 
Nor is ſuch a Maſter to Jade aboard 16ny Goods outs 
dim am place whatſoever; without; entriuig the Ship 


14 Ce. 2 ann. ache Cuftom-Hlouſe, of her Captain, ;Maſter, Burden 


before departure to bring in a Note nis hand of e 
very Merckant that ſhall have laid any Goods, 
— marks and — Goods, and 
pre one the ame, on pain of 90D 715 10 Lu 
„Maſter, Purſer of anyi of his? Majeſty's 
dan af f War hall e e N 2 8e IF mad, 
100 ine on 572; 5 
Ka 1 There ba l 0 all Foreign: built Ships in the 
Exchequery and that no _—_— Ship not built in * 
12 


TC. 
his M 0 nions of Aſia, A -or 4 
— ajeſty's (ia, Africa or America after 


in the -Liſt,ſhall _ 


although owned — manned by Eng except only doch 


gemnation made in 
de But Engliſh and Iriſh 


coun e 


as are taken by why ef repri 
990 e l rere 


ben e 


8 Healm, he og to hav Warrant fr the ſne, 
on pain of forfeiture of. H α, and he is to take 
forth a Cocquet, and become — to go to ſuch Port 
deſigned for, and. to remun a:; Certificate from the chief 
Geer of that Port where the fame Was Yelipaed for, 


d Giſcharged within x Months from the dare. of the 


IT z3< v0 we 81 IO * 980 2 erde: e 


XXII. But from: the Netherlands, or may 

e 
I o, t 1, Salt, 

al-boards, hard Timber, 


_ _ e 


+ Oil, or Qlixes la any 


whatſae tlaevehy .:. yt ina N b I 2 H*þ; 
| not ſeem = deigertinent, that this latter part 


$ Brin ference to'thatterspublitit mould 
ſerto e thay bapfen ken ho- 
neſt and well meanin 3 —— per might innocent 
ä ly involye * — _ loſsof = ws by: — 
acts en ws ye, itory; and though 
Rane 4 Matiters, 4 2 be not ſo e eiue 48 to 
2 their Duties, ors leaſt that 
_—_ the Law lays: 1 Shoulders 3 yet for 
that moſt of them have ſome ſmall glimmerings of che 
famefith Hints in matters puhli i. Sele ha n 
not only be of ſame advantagetothem, but al 
chants, ha always upon the Miſcarrages of the Maſters. 
prove the greateſt Sufferers; dis atſendery, [forthe molt 
Party, e = 8 _ M. 1 
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vers denominations: The firſt, S hich i is the Maſter, 
known to usand by moſtNations both now and of old and 
eſpecially by the Roman Laws, Navicularius or Magiſter 


ygliſh rendred Maſter ; or Exercitor Navis 3 


the Greeiavs, Neavarchus or 


N zuelerus; by the Lalians Patrono. But this is only to 


thoſe | 


„„ - —C———_—_— 2.41 
thoſe Veſſels that are Ships of Burden and of Carriage; 
For to Ships of War the principal there is commonly cal- 
led Commander or Captain. The next in order of Office 
to the Maſter; is he who directs the Ship in the Courſe vf 
her Voyage, by the French called Pilote; by the Engliſh and 
Flemming, Steerſman 3 by the Romans, Gubernator ; by the 
Italians, Nechiero Pilotto and Nawarchus, as Gerettus writes. 
The third is eſteemed the Maſters Mate or Companion, 
chiefly if the Maſter be Steerſman himſelf; of old by 
the Grecians and Roman; called Proreta; his charge is to 779. Leg. Cor- 
command all before the Maſt. | | fol. 

His Succeſſor in order is the Carpenter or Shipwright, . 
by thoſe two Nations of old, called Naupegus by the lat- 
ter, by the firſt Calapbates; from the Lyons of one of that | 
Rank ſprang that great Emperour Michael, ſurnamed Ca- The Father 
Japhates, who denyed not to own the quality of his Father fe. 
among his Regal Titles. The very Name of Calaphare the 5 1 
Venetian and Italian ſtill uſe to this Day. | ranus obſeryes 
The next who ſucceeds in order; is he who bears the 4. 23. 
Charge of the Ship's Boat, by the Lalians called Brachic- 
rie; by the Græcians and Romans, Carabita, from Carats, 
Which denotes the Boat of a Ship. 

The ſixth in order, eſpecially in Ships of Burden, is 
the Clerk or Purſer; by the Italians called Scrivano, whoſe 
Duty is the regiſtring and keeping the Accounts of all. 
received in or delivered out of the Ship ; for all other 
Goods that-are nor by him Entredor taken into Charge, 
if they happen to be caſt over-board in a Storm, or are 
ſtoln or imbezled, the Maſter anſwers them not, there 
being no Obligation on him by Law tor the ſame; his 
Duty is to unlade by Day, not Night. | H conſolato voy 

The ſeventh a moſt neceſſary Officer as long as there 3% 4 C. 
are aboard Bellics, ſharp Stomachs and Proviſion; called 1 
the Cook. | | „ 
The eighth is the Ship's Boyz who keeps her continually 
in Harbours, called of old by the Græciass, Naupbilakes ; 
by the Italians, Guardino: Theſe Perſons are diſtin in 
Offices and Names, and are likewiſe diftinguyhed in their 
Hires and Wages ; the reſt of the Crew are urder the 
common Name of Mariners, by the Romans called Nang ; *#'em. 2d: 
but the Tarpelians, or thoſe Youths or Boys that are Ap- e , t 
Q. Feen 


| PT -_-- _ 
prentices, obliged to the moſt ſervile Duties in theShip; 
were of old called Meſonautæ. | 


: 


11. The Maſter hath the ſupreme Rule on ſhip-board, 
and by that Means his Power and Authority is by Law 
much countenanced, eſpecially in the keeping his Crew 
in Peace ſo long as they eat his Bread; and if a Mariner 

| ſhall happen to be bruiſed or hurt in doing his Duty and 
* Per. zes. Service, the Maſter * is to take Care that he be careful- 
Ceroz, cap. 6 ly look'dafter, in order to the procuring his Recovery; 
| and if it be occaſioned by the Miſcarriage of another on 
7-r ec. d' ex- Ship- board, he may refund the Damage out of his Wa- 
re. act. Ci. ges, but ſtill remembring who gave the firſt Aſſault. 
in fi”, Nẽỹ If it happens that the Maſter commands his Boat to be 
* manned out, and it ſo happens that the ſame is out of 
order, or unfitto take the Sea, the Tews, or other Accou- 
trements being Impotent, if the Mariners happen to be 
drowned, the Maſter is to repay by the Law Marine one 
whole Year's Hire to the Heirs of the drowned: There- 
fore Maſters ought carefully to view and ſee that the 
_ be fit for Men to truſt their Lives in upon his Com- 
mand. | | | 

If a Mariner ſhall commit a Fault, and the Maſter ſhall 
lift up the Towel three ti mes before any Mariner, and he 
ſhall not ſubmit, the Maſter at the next Place of Land 
may diſcharge him; and if he refuſeth to go aſhore, he 
ſhall loſe half his Wages, and all his Goods within the 

Per kee. ofe- Ship: If the Mariner ſhall ſubmit, and the Maſter will 
ron, cap. 14+ not receive the ſame, he ſhall have his whole Wages; or 
if the Mariner ſhall depart the Ship on the Maſter's Com- 
mand, and the Maſter happens not to take another, if 
any Damage happens toShip or Goods, the Maſter muſt 

anſwer. Ie FE | 
Per leg. ole- III. Mariners muſt help one another at the Sea and in 
ron, cap.'12, Port; if any refuſe, upon the Oaths of his Fellows, he 
07 per le. loſeth his Wages. None of the Crew muſt or ought to 
Henmuc. leave the Ship, without Leave of the Maſter, when ſhe 
comes to a Port, or rides at Anchor, but always con- 
ſtantly to wait upon her till they are diſcharged, or have 

leave, at leaſt half to be left on Ship-board. 

Leo. uemo de A Mariner may not carry out of the Ship above one 
 #-g.jur, C Meal's Meat, but Drink not a drop; and when on Ship- 


leg. plerumg; hoard, ought not to be thers arreſted for Debt, but on- 
de in jus voc. | ly 
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r WE aſnets, * 
ly fo much of his Wages in the Hands of the a Mſter at- 
tached: Vet this is doubted, if it be not on a ſworn 
Debt, that is, a Judgment or Sentence, or a Fenalty to 
the King. : | | - | 
They ought not to depart from on Ship-board when 
once admitted into their full Pay (which is always when 
they break Ground) without Licence of the Maſter; and 
before they may ſo do, they are to leave a ſufficient 


number to guard the Ship and Decks. 


See the ſeveral Acts of the 7th and Sth William III. | 
Cap. 2 1. Intituled an Act for the Encreaſe and Encourage- 


ment of Seamen ; and of the 8th. and 9th. of the ſame 


King, Cap. 23 Intituled an Act for the further Encreaſe and 
Encouragement of Sea-men, for regiſtering of Sea-men, 
and providing for their Widdows and Children in ſich 
3 as therein is mentioned, too large to be recited 
re. , | | 
IV. If the Ship breaks Ground, and is ſet fail, if after 
ſhe arrives at her deſired Port, their full Pay continues till 
ſhe returns; nor may they in any wiſe depart from on 
Ship-board without Leave or Licence of the Maſter ; if 
they do, and any Difaſter happens, they muſt anſwer : 
Yet at ſuch Port if the Veſſel be well moared and an- 


chored with two Cables, they may go without leave, yet 2. 
T as they leave a ſufficient number behind to guard the 


Decks But then their return muſt be in due Seaſon ; 
for if they make a longer ſtay, they muſt make Satis- 
faction, | | | | | 
V. If Mariners get drunkand wound one another, they 
are not to be cured at the Charge of the Maſter or Ship; 
for ſuch Accidènts are not done in the Service of the 
Ship: But if any of the Mariners be any ways wounded; 
or do become ill in the Service of the Ship, he is to be 
provided for at the Charges of the Ship; and if he be 


I fo il} as not fit to travel, he is to be left aſhore, and Leg. oleron, 
Care to be taken that he hath all Accomodations of Hu- . 7- 


manity adminiſtred to him: And if the Ship is ready for 
a Departure, ſhe is not to ſtay for him; if he recover, 
he is to have his full Wages deducting the Maſter's 
Charges which he laid out for him. a 


VI. In Caſe of Storm if Goods are caſt over- board for 10g. oer, 
lightning the Ship, the Oaths of the Mariners, ſwearing «cap, 11 


Q 2 that 


Caps. 5. 


—— 


444 Pk Pariners. 
that it was done for the V reſervation of the Veſſel and the 
reſt of the Lading, ſhall diſcharge the Maſter. 
So Goods damnified at Sea, are cleared by the Oath of 
the Maſter and Mariners, by the Laws of Oleron. | 
175. leron. To aſlault the Maſter on Ship-board, is a Crime that 
641. 13. ſubjects the Mariner's Hand to be cut off, unleſs he re- 
4 deems it at 5 S rr æ r ö | 
VII. If a Ship happens to be ſeized on for Debt, or 
otherwiſe to become forfeited,the Mariners muſt receive 
Conſolat. del. their Wages, unleſs in ſome Caſes where their Wages are 
ks forfeited as well as the Ship ; as if they have Letters of 
Mart, and inſtead of that they commit Piracy, by reaſon 
Nin. 7 Fac. of which there becomes a Forfeiture of all; but Lading 
b. K. Abridg: of prohibited Goods aboard a Ship, as Wool, and the 
Rols, fol. 350. 1;ke, though it ſubjects the Veſſel to a Forfeiture, yet it 
diſables not the Mariner of his Wages; for the Mariners 
having honeſtly perform d their Parts, the Ship is tacit» 
ly obliged for their Wages : But if the Ship periſhes at 
Sea, they loſe their Wages, and the Owners their 
Freight. And this being the Marine Cuſtom, is allowed 
by the Common Law as well as the Civil Law. 
VIII. The Courts at Weſtminſter have been very favou- 
rable to Mariners in order to the ſuing for Wages,” for at 
the Common Law they cannot joyn, but muſt ſue all di- 
ſtin& and apart for their Wages. _ = 
yet in the Admiralty they may all joyn, and the Courts 
1 Vert. 146. gt Weftminfer will not grant a Prohibition *: And ſo it 
343- 2 e. was rul'd where one Jones f a Maſter of a Ship was ſen- 
ale pint tenced in the Admiralty for Wages at the Suit of Poor 
2 Keeble 779 Mariners, a Prohibition being prayed upon a Suggeſtion 
the King a- that the Contract was made at Land, and not ſuper altum 
gainft Lie. fare; the Court denied it, for that he came too late, 
tn gl a Sentence being given below againſt him: Yet if the Ma- 
'notwithſtand- 7:ers had only libelled, and there had been no Sentence, 
ing the Reſo- and the Defendant had prayed a Prohibition, as above, 
lutions of 8 yet the Court would have denied it. This hath been, and 


Cr. Cro. Jo - 
Reports, 18 uſually done. 


which are not | EE 
Row taken to be Law. f Jones verſm the poor Mariners. Winch, Rep. 8. 


| But the Court will be very well informed that the L bel 
is for Mariners Wages; for ſome who work 8 
: Vork 
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work and ſuch like Labour aboard a Ship in a Haven or Se 4. 


Port within the Realm (which is infra Corpus Comitatiii, Owners If 2 


(notwithſtanding thoſe great and ingenious Objections „ 


againſt it) and mult be tried by the Common Law, and 25car. in B. l. 


not elſewhere) will libel under that Cloak for Mariners 


Wages. But the Court in that caſe will grant a Prohi- 
bition. And ſo it was done in the like Caſe. \ 
But if a Ship rides at Anchor in the Sea, and the Maſter 
ſends his Boat aſhore for Victuals or other Proviſions for 
the Ship, and accordingly the Þ,ovidore or Slop ſeller. 
does bring Victuals and Proviſions aboard; in that Caſe 


if the Contract be made there, it muſt be ſued for in “Lei 11 


Hi i car, in 


the Admiralty: But if the Goods are by the Purſer or 5. K. Go 


7 


Marins contracted for at Land, they muſt ſue at Cemmen Cale: 
IX. If Goods are ſo Imbezled, or ſo Damnified that the 
Ship's Crew muſt anſwer, the Owners and Maſter muſt 
deduct the ſame out of their Freight to the Merchants, 
and the Maſter out of the Wages of the Mariners; for 
though Freight is the Mother of Wages, ſo is it the very 
Father of Damage: For before the Mariner can claim his 
Wages out of what the Ship hath earn'd, the Ship muſt 
be acquitted from the Damage that the Merchant hath 
ſuſtained by the Negligence or Fault of the Mariners: And 
the reaſon is, for that as the Goods are obliged to anſwer 
the Freight, ſo the Freight and Ship is tacitly obliged to 
clear the Damage; which being done, the Mariners are 
then let in to their Wages. = 
X. If a Mariner be hired, and he deſerts the Service 72, Olson. 
before the Voyage ended, by the Law Marine he loſes | 
his Wages : And the ſame Cuſtom at Common Law plead- 
ed, It hath been conceived will bar him. | 
If a Mariner ſhall commit any wilful or negligent Fault, 
by reaſon of which the Maſter, Owners, or the Ship 
anſwers Damage to the Merchant, an Action lies well 
againſt him. | 


In a Suit for Mariner's Wages *twas agreed, That if 


the Ship do not return, but periſnes by Tempeſt, Ene- 


my's Fire, ec. the Mariners ſhall Joſe their Wages; for 
if the Mariners ſhall have their Wages in theſe Cates, - 


they will not uſe their beſt Endeavours, nor hazaad their 


Lives to preſerye the Ship, 1 Sd. 179. Bur if the Ship 
1 7 -Q3  . unlade, 


—_— Df Mariners. 
unlade, they ſhall have their Wages in the Caſe of 
Cullen and Mico, 1 Keeble 830, . 3 
XI. If a Mariner takes up Monies or Clothes, and the 
1 ſame is entred in the Purſer's Book, by the Cuſtom Marine 
it is a Diſcount or a Receipt of ſo much of their Wages 
as the ſame amounts to; and in an Action brought by 
them for their Wages, the ſame ſhall be allowed, and is 
not accounted mutual, the one to bring his Action for 
the Clothes, and the other for his Wages. | 
Paſch, 27 car. XII. A Maſter af a Ship may give moderate and due 
in N Mee Correction to his Mariners, and if they bring an Action 
pe e I. C. againſt him, he may juſtifie the ſame at the common Law z 
J. Zales. and by the Law of Oleron, if a Mariner ſhall aſſault the 
1 eg. Qeron. Maſter, he is to pay 5 Solz, or loſe his Hand. 
cap. 13. Mariners after they have unladen the Ship, if they de- 
Per Leo, ole. mand their Wages, and there be any Intention of their 
row. 54 18. Departure, the Maſter may detain a reaſonable Propor- 
tion of the ſame till they bring back the Ship, or give 
Caution to ſerve out the whole Voyage. | 
XIII. Barratryof the Mariners is a Diſeaſe ſo Epidemical 
on Ship-board, that it is very rare for a Maſter, be his In- 
duſtry never ſo great to prevent it; a Span of Villany on 
Ship-board ſoon ſpreads out toa Cloud, for no other Cauſe 
but of that circular Encouragement that one knaviſh M- 
| riner gives another. 1 | 
Juſt, po However the Law does in ſuch Caſes impute Offences 
5. Hin. and Faults committed by them to be Negligencer in the 
1 Maſter; and were it otherwiſe, the Merchant would be 
in a very dangerous Condition. . 
| The Reaſons why they oughr to be Reſpoſible, are, for 
Paſch,11, Fac. that the Mariners are of his own chuſing, and under his 
in B. K. Hern. Correction and Government, and know no other Supe- 
verſus Smith. riour on Ship- board but himſelf; and if they are Faulty, 
Roll'sAbridg- he may correct and puniſh them, and juſtify the ſame by 
$30. Law: And likewiſe if the Fat is apparently proved a- 
gainſt them, may reimburſe himſelf out of their Wa- 
ges. e e | 
aut, Caup, XIV. And therefore in all Caſes, whereſoever the Mer- 
Stab. Leg. 1. chant loads aboard any Goods or Merchandiſe, if they be 
Seck. 3. 6, & Loſt, Imbezled, or any other ways Damnifyed, he muſt be 
3 Reſponſible for them ; for the very lading them aboard 
23. Car. 2. in Makes them liable, and that as well by the Common Law 
B. K. as the Law Marine. | 9 ” * RY» 


| Ok Mariners. = 
XV. Nay, if his Mariners go with the Ship-Boat to the ci. pero 
Key or Wharfe to fetch Goods on Ship-hoard, if once 9% S.. verb. 
they have taken Charge of them, the Maſter. becomes edu. 
immediately Reſponſible, if they Steal, Loſe, Damni- 

fie or Imbezle them. „„ | 

XVI. The ancienteſt Record that is found extant, is 

that in Edward the Third's time, where one brought an 

Action of Treſpaſs -againſt the Maſter for the Imbezle- 

ment by his Mariner, of twenty two Pieces of Gold, Bow, 

Sheaf of Arrows, Sword, and other things, and adjudg- 

ed he ſhould anſwer. And for that the ſame is or may 

be of great Moment, accept of a Tranſcript of the Re- 

cord, as the ſame was certified into Chancery, in order 

to have it ſent into the King's-Bench, to enable the Plain- 

tiff to bring an Action upon the ſame Judgment in any 

53 in England, where he could meet with the Defen- 

ant. 


7Enerabili in Chꝛiſto Patri Domino J. Dei gratia xreviz Nele 
| Wygozn' Epiſcopo Domini Regis Ed. Canccllario 77+ u 

vel ejus locum tenenti ſui humiles 4 devoti, Robertus 407 %- and 
Gyene, Pajoz Mille Briſtol, Edwardus Blankeit, + Jo- 27 fot 
| hannes de Caſtlezacre Ballivi libertatum ejuſdem Mille, 
ſalufem cum omni reverentia c honoze, De tenoꝛe x Re- 

coꝛdi & pꝛoc eſſus loquele que fuit coꝛam nobis in Cur? Do⸗ 
mini Regis ibidem ſine brevi inter Hen. Bilk + Jurda⸗ 
; num Uenoze Pagiſtrum Navis vocat la Gzaciane de Bap⸗ 
one in pl'itd franſgreſs' pꝛout per bꝛeve Domini Regis 
nobis directum fuit vobis inde certiſicatur, ſub ſigillis no- 
ſtris vobis ft placet mittimus in hiis ſcriptis. Ad placit' 
Tolls tent ibidem die Partis prox poſt Feſtum Epipha- 
niæ Domini anno Regni Regis nunc 24 Hen. ilk quer 
opt. ſe verſus Jurdanum Uenoze Magiſtrum Navis vo- 
cat' la Gzactane de Bayone de pl'ifo franſgreſs' per pl, xc. 
E unde quer', quod ſecundum legem kt conſuctudinem de 
OLER ON unnſquiſq; Pagiſter Navis tenetur reſpon⸗ 
dere de quacunque tranſgreſs' per ſervientes ſuos in ea⸗ 
dem fad, # Johannes de Rule # Barcolet de Woꝛnes ſer⸗ 
vientes pꝛedidi Jurdani Magiſtri Navis pꝛedide die Mer⸗ 
tur. prox” ante Feſtum omnium Sancozum Anno Regut 
p2edicti Regis Ed 23 in Pari juxta Britan. in cadem na⸗ 
vi de Johanne de Coznub' ſervient pꝛedig' 22 libr' in 

| Q 4 aurs, 
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248 Df. Parinerg. 1 

auro, arcus, ſagif', glad. & al' bona & cafalla ad valenc“. 

40 l. ceperunt # aſpo2tavernnt injuſte, #c. ad dampnum 

petdict Hen. 601 © | p2edictus Jurdanus hoc velit dedi⸗ 

cere, pꝛedict Hen. paratus eſt verificare, xc. Et p2edictus 

Jurdanus venit & dictt quod lex de Oleron talis eſt quod ſi 

aliqua bona & catalla Magiſtro alicujus Navis liberata 

ſunt cuſtodiend, unde idem Pagiſter pꝛo eildem vel 

pꝛo aliqua alia re in eadem navi factq manucap', illo modo 

Magiſter Navis tenetur reſpondere; non alio modo, & ſup 

hoc petit Judicium. Et pꝛedig Yen. dicit, quod unuſ- 

quiſque Magiſter tenetur reſpondere de quacunque tranſ⸗ 

greſtione per ſervientes ſuos in Navi ſua fac”, & petit Ju- 

ditium ſimiler. Et ſup hoc pꝛedicte partes habent diem hic 

die Sabdati prox poſt Feſtum ſci. Millar' ij pꝛox futur ad 

audiend' Judicium ſuum, tc. Ad quem diem p2edicte par⸗ 

tes venerunt &+ petierunt Judicium ſuum, ec. Et recitat, 

Reco2do & pꝛoteſſu pꝛedictis in plena Curia cozam Pajoze 

E Ballivis «+ aliis pꝛobis hominibus Uille & Pagiſtris x 
Marinariis, viſum fuit Curie, quod unuſquiſq; Pagiſter 

Navis tenetur reſpondere de quacunque franſgreſſione per 

The judg - ſervientes ſuos in Navi ſua facta, Ideo conſideratum eſt, 

ment in this quod p2edict' Hen. recuperet dampna ſua 40 l verſus pꝛe⸗ 

_y ac- dict Jurdanum per Cur. taxat & nihilominus idem Jur- 

Lau, and danus tranſgreſtione pꝛedida in meſerico2dia. 


ought not to ; : | 
—.— been a capiatur; for it is not ſuch a Treſpaſs as the King is Entitled to a Fine. 
Vide 2 Cro, 224+ Beedle verſus Morus, 7 J ac. co. Entries the ſame, A 


— 


XVII. The Maſter ſubje& to anſwer Damage, is to be 
underſtood in all ſuch Caſes where the Lading was brought 
aboard either by his Conſent or his Purſer's ; for any o- 


Leg. r. in fin. ther, or ſuch as ſnhall be ſecretly brought in, not being 


_ . entred in the Purſer's Book, or in the Bills of Lading, 
4 fi the Maſter is not obliged to ſee forth. coming, unleſs it be 
uch Goods as the Parties bring into the Ship about 
| them, as Clothes, Money, and the like, as above, 
thoſe things being ſeldom entred, yet moſt commonly 

thoſe that are-viſible,' the Maſter by Law is Reſponſible 

for. r 8 . 5 
Eod. Leg. in XVIII. So likewiſe if a Maſter forewarn a Paſſenger to 


fin. Nant., keep his Goods, and that he will no ways take Care of 


Caup per i . ; 
bake & , aud i _7 „ = ws 
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| Js not there held Reſponſible in Caſe of a Loſs, eſpeci - 
ally if there be any thing of Agreement thereunto, „s. non o- 


Freight and all other Charges are paid off. 
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will not be obliged to ſce them forth· coming; the Maſter cod. cdi. 
Bart. © Jaſon 


XIX. But if Goods ſhall be ſent aboard a Ship, and yes SEM 3 
the Maſter ſhall appoint a Cabin for the ſame, and deliver nen oper. 

the Key to the Lader, and tell him he will not be Re- Brend. verſu 
ſponſible if a Loſs happens; yet if the Goods are ſtole, CHE Fr. 
he muſt notwithſtanding make Satisfaction: By the Com- 26. 9 
mon Law it ſhall bind an Inn-keeper. the Exchequer 


Note, That Goods once delivered to a Maſter, the 158: Lide the 


Cargo is not ſubject to be attached in his Hands, nor can fame Book, 
1 hank Fr e dee, Mich, 7 Elig. 
any Cuſtom whatſoever ſupport the fame; for they are 


in Law as it were bailed to the Ship, until the Freight 2 71 


and all other Charges are paid: And very much doubred __. 

whether an. Attachment can be made in London of any bo 1 ra '. 
Goods at all lying on Ship-board in the River of Thames, 9 juftice 
(which, though the Port of London) notwithſtanding Hates. 


_ 
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Cuay 10. 
Df Freight, Chyarter-parties, and Demozage. 


I. The various ways that Ships may be 
freighted at this Day. 

II. The ancient way of Freigbting. 

III. How theſame governed upon 
the various Contracts, and of Ac · 
cidents bappening to Maſters or 
Laders preventing the Voyage. 

IV. Of Agreements parol and in 
writing, bow conſtrued by the 
Common Law; what it is. 

V. Of Ships laded and unladed be. 
fore the Voyage begun; their be- 
coming + ar viz. periſh in the 
Voyage before the ſame is com- 
pleated. 

VI. Of Ships departure confidered in 
reference 10 Freight and Damage. 

VII. of Freight ariſing on Trading 
Voyages, and loſt by contingent 
Actions, conſidered by the Common 
Law, and the Law Marine. 


VIII. Of Freight becoming due upon 


the various ways of Contratt, or 
general where none was agreed 


Y, 

IX. of Faults arifing from the Freigh. 
ters; and of the | Deceaſe of the 
Ship in reference to Freight, 

X. Faults of Maſters ariſing from 


| taking in Goods more than were 
contr aſted for; and of being forc- 
ed imo Ports in hs Paſſage, 
XI. Paſſengers dying,the Ships Title 
1 7 _ an 9 
Te Ship in conſtrution of La 
how far Habt to Freigbt. {qv 
XIII. Ships taken and retaken in 
War, whether the ſame d eſtroys the 
Cora, 1 
XIV. Goods; become loft without 
Fault of the Ship, whether Freight 
becomes due. 
XV. Of Freight contr ated with Per- 
ſons defictent, N 
XVI. Of sbips contracted for by the 
Month, to be paid at the Arrival 
at a Port; Ship is caſt away, the 
Goods ſaved : Whether the Freight 
ought to be paid. x 
XVII. covenant mutual in a char- 
ter Party, ſhall not be pleaded the 
one againſt the other. Plea that 
anſwers 10 Part only is ill. Cove- 
nant therein by ſeveral, yet brought 
againſt one only. covenant by ſe- 
veral & quemlibet eorum, may 
be brought againſt one only. 


to the Ship ir ſelf, or elſe to a certain Part there- 


I. 1 N the Freighting of Ships, reſpect is always had 
of, 


Again, the Merchants either Freight her | by the 
Month, or the entire Voyage, or by the Tun; for it is one 
thing to Freight a Ship, and another thing to take cer- 


tain Tunnage to Freight, 


90 


Pk Freight and Charter⸗ parties. 251 
So alſo it is one thing to be a Cape-Merchant, another 
to be an under Freighter. 185 5 
II. There was of old another way of Freighting, which 21. E. 3 cor. 
was when the Merchant agreed with the Maſter for a ons Abridg- 
Sum certain to convey his Goods enſured againſt all Pe- ment of the 
ril; ſuch were to be reſponſible it any Detriment or Loſs RO 
hapened ; but that is now become obſolete. - 26h 9 7 
III. Freight is governed generally by the Contract, and 
varies according to the Agreement, reduced generally g. Ce. 
into a Writing commonly called a Charter- pariy, execut- 1. 5 eee 
ed between the Owners and Merchant, or the Maſter in gue vim. 51 
the behalf of himſelf and Owners, or himſelf and the qu# navem 
Merchant, or between them all, or elſe is Parol. —_— in. 
The Maſter or Owners generally covenant to provide in Pp wg 
a Pilot and all other Officers and Mariners, and all other eie RR 
things neceſlary for the Voyage; and for the taking in ad Leg. Rbod. 
and delivering out of the Lading. | Art. 20. 
It there be an Agreement and Earneſt, but no Writing, per Leg. we. 
if the ſame be broke off by the Merchant, he loſeth his val. 8bod. 
Earneſt; but if the Owners or Maſter repent, they loſe 471. 19. 
double the Earneſt, _ f 
But by the Common Law of England, the Party damnifi- Mich. 10 Car. 
ed may bring his Action of the Caſe, and recover his Da- i B. A Lang 
mages on the Agreement, 8 
If a time appointed by the Charter- party, and either fot 2, 5 ch 
the Ship is not ready to take in, or the Merchant not Lon om 'R 
ready to lade aboard, the Parties are at Liberty, and St in leg. 
the Party Damnified hath his Remedy againſt the other ca. 
by Action, to recompence the Detriment. 
If Part of the Lading be on Ship-board, and it happens 
ſome Misfortune may overtake the Merchant that he 
hath not his full Lading aboard at the time, the Maſter 
is at liberty to contract with another, and ſhall have 
Freight by way of Damage for the time that thoſe Goods 
were aboard after the time limited; for ſuch Agreements 
being of a Conditional nature Precedent, a Failure as to a 
compleat Lading, will determine the ſame, unleſs after- 
wards affirmed by Conſent. And though it be no Prudence 
for every Merchant or every Maſter to depart from. the 
Contract, if it ſhould fo fall out that the Agreement as 
to the Lading is not performed according to Promiſe, 
(ſeldom or ever done it any Part be aboard) yet it bo 
ot boom eee Lo 


* 


262 Ok Freight and Charter-parties; 
the higheſt Juſtice, that Ships and Maſters ſhould not be 
Infettered but Free, for otherwiſe by the bare lading of 
a Carkor Bale, they might be defeated of the Opportu- 

nity of Paſſage or Seaſon of the Year. 5 
Mich. 10 car. So on the other hand, if the Veſſel is not ready, the 
>. * Merchant may ſhip aboard in another Veſſel the Remain- 
Cafe, cro. 1. der of his Goods, and diſcharge the firſt Skipper, and 
part, fol. 383. recover Damages againſt the Maſter or Owners for the 
3 Levint · 238. reſt. This is grounded upon the likeReaſon as the former, 
Per Leg. fi ex And therefore by the Law Marine, Chance, or lome 
condn8. & Other notorious Neceſſity will excuſe the Maſter ; but 
974 za then he loſeth his Freight till ſuch time as he breaky ground, 
diſtinctio. and till then he ſuſtains the Loſs of the Ship. | 
Fer Leg. Ole- But if the Fault be in the Merchant, he then muſt an- 
Ton, cap. 21. ſwer the Maſter and the Ship's Damage, or elſe be liable 
to entertain the Ship's Crew ten Days at his own Charge; 
45125. Legem but if after that, then the full Freight: And if any Da- 
Naval. At. mage happens afterwards, the Merchant muſt run the 
—_= 1 Riſque of that, and not the Maſter or Owners. But by 
Kneelord 3. the Common Lam, ſo long as the Maſter hath the Goods 

1 Koll's Abr. ON Ship- board, he muſt ſee them forth- coming. 

C0. 2. Pt. IV. Cbarter- parties have always, by the Common Laws 
33% Hob. 17. had a genuine Conſtruction as near as may be, and ac- 
cording to the Intention and Deſign, and not according 
to the literal Senſe of Traders, or thoſe that merchan- 
dize by Sea, yet they muſt be regularly pleaded; and 
therefore where one had by Charter- party dated Sep. 8. 38. 
Elix. hired a Ship for a Voyage to Dantzick for Corn, it 
was agreed betwixt them, that after the Ship ſhould be 
laden, ſhe ſhould fail to Leghorn, there to be delivered; 
and in conſideration that the Plaintiff had agreed, that 
the Defendant ſhould have the Moiety of Corn, quod tunc 
fun, or hereafcer ſhould be laden in the Ship during the 
ſaid Voyage, the Defendant by Judgment dated Oct. 9. 
38. Eliz. covenanted to pay the Moiety of the Money 
for the ſaid Corn, quod tunc fuit, or afterwards ſhould 
be laden, &c. and then comes and faith, that Od. . 
8 Elix. the Ship was laden with 60 Laſts of Corn, and 
Br not Performance of the Moity of his Payment, the 
Action was brought; the Defendant to this comes in 
and pleads, that the Deed was ſealed Oct. 28. in 38 Eli. 
& quod ad tunc vel poſtea there was not any Corn laden 
| | cre 


Ok Freight and Charter⸗parties. 25 
there, and traverſeth the Delivery Od. 9. in this Caſe it | 
was adjudged, That in regard the Plaintiff declared upon 

a Deed dated O&. 9. 38. Elix. it ſhall be intended to have 

its Eſſence and Delivery at that time, and no other; and 

if he ſnould confeſs it to be delivered at any other time, 

would be a Departure from his Declaration, and the 

Word tune is referred to the Delivery, and not to the 

Date; and if it were Delivered ten Months after the 

Date, he ſhould not have the Benefit of the Corn laden 

before the delivery : And therefore the Defendant was 

adjudged not to be charged with paying for any Corn ich. 3 Fer. 

before the Delivery of the Deed, the Words of the — K 

Deed being, that he ſhould pay for the Corn then laden, riff Six, cro. 
Cc. which (then) is referred to the time of the Eſſence 2- part, fol. 
of the Deed by the Delivery, and not to the Date, 2563. 

A. does contract with B. and does aſſume to him to de- 
liver an Hundred Quarters of Barly on Ship- board in ſuch 
a Port, viz. at Burton Haven in Com. Ebor. and mentions. 
no time for the Barley to be carried there, &. A. aſſumes _ 
to carry them there, and be at this Port with them; B. 
agrees to pay ſo much for the ſaid Quarters of Barley, 

A. doth arrive with his Boat there, this is a good Con- affirmed in 
tract: But in this Caſe A. is bound to be at the ſaid Ha. Errour, Mich. 
ven and to deliver to him the faid hundred Quarters, as ſan on _ 
aforeſaid, 4. doth it not, albeit B. hath performed his ___ 
Promiſe, and was there ready to receive it; B. brings an Jenkins Cents. 
Action on the Caſe, and adjudged it lay. 2 

Charter Party & Charta gartita, is all one in the | 
Civil Law, with an Indentufe at the Common Law. It Ihr i is. 
ſettles the Agreement and Bills of Lading, the Contents 
of the Cargo, and binds the Maſter to deliver them well 
Conditioned at the Place of diſcharge, according to the 
Contents of the Charter Party or Agreement; and for 
Performance, the Maſter obliges Himſelf, Ship, Tackle, 
and Furniture, to ſee the ſame done and performed. 

Covenant upon a Charter Party between Bolton Covenant in- 

Owner, and Lee and Morgan Merchants, Freighters of a ter 4. ot the 
Ship, by which Bolton put to Freight the Ship in a Voy- one Fart, and 


age to Guinea at 481. per Menſem, and there was a mutual * 
23 
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Covenant between the Parties & quemlibet eorum modo ſe- queniiber eo- 
gente, and then divers Covenants follow concerning the rum, and the 
Ship's Tackle and Performance of the Voyage; and then Action 

A 
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ly, and well. 
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brought a- a Covenant for the Payment of the Freight (viz.) when 
gainſt one 0n- the Ship arrived at Guinea, the Freight then due was up- 


on Notice to be paid in England, and when ſhe arrived 
in England the Reſidue from the time of the laſt Payment 
was to be paid. And faith that at ſuch a time the Ship 
arived, and that 6 Months and 10 Days were then paſt; 


which came to ſo much, whereof Notice was given; and 


that after ſuch a time the Ship arrived at England, and 
that the Freight for 6 Months, from the time of the 
laſt Payment, and the Freight came to 287). 4. and that 
the Defendant had not paid any of the Sums, upon 
which the Defendant demurred. And took theſe Excep- 
tions to the Declaration. | 
1. For this that the Action is brought againſt one of 
the Defendants only, omitting the other, ſed non alloca- 
tur the Covenant being between them & quemlibet eorum 


s joynt and ſeveral of every Part. 


Fudg. Oleron. 
rec. ult. ad 
bod. 


Ad Leg. Rod. 


2. For that it appears upon Computation, the Plain- 
tiff demanded more upon the firſt Breach than is due by 
30s. and leſs than is due upon the ſecond by 165. and tho? 
that the firſt may be cured by the Juror's finding leſs, or 
by the Plaintiff*s releaſing the Overplus, yet where he 
demands leſs than his due, it is incurable ; and cited ſe- 
veral Books there quoted for that Purpoſe in Aſſumpſit, 
where, as in this Caſe, only Damages are to be recover 


ed; and on the other Part was cited 2 Cro. 498. Pember- 


ton & Shelton, & 529. Parker & Curſon & uxor. ſee like 
2. Levins 4 Hulme & Sambers, and 2 Vent. 129. Welby & 
Phillips, Hale Ch Juſtice took a Difference between this Caſe 
of Covenant and Debt, and held that after Verdict it had 
been cured without queſtion, but upon Demurrer there 
may be ſome Doubt, the Demurrer being general, but 
had the Demurrer been ſpecial it had been ill, and ruled 
Judgment, pro Quer. Bolton & Lee, 2 Levinz. 56, & 3 Kee- 
320.050. - 55 
V. If Goods are fully laded aboard, and the Ship hath 
broke Ground, the Merchant on Conſideration afterwards 
reſolves not on the Adventure, but will unlade again; by 
the Law Marine the Freight is due. ; 
And if the Ship in her Voyage becomes unable without 
the Maſters Fault, or that the Maſter or Ship be Arreſted 
by ſom Prince or ſtate in her Voyage, the Maſter may 
either mend hs Sbip, or Freight another. But 
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But if the Merchant will not agree to the ſame, then Digeft. Paulm. 
the Freight becomes due for ſo much as the Ship hath * 14. c. 2. 


Earned; for otherwiſe the Maſter is liable for all Dama- * TOs 


ges that ſhall happen. And therefore if that Ship, to 
which the Goods were tranſlated, periſhed, the Maſter 
ſhall anſwer; but if both the Ships periſh, then he is 
diſcharged. 

But if there be extream Neceſlity, as that the Ship is 
in a ſinking Condition, and an empty Ship is paſſing by, 
or at hand, he may tranſlate the Goods; and if that 
Ship ſink or periſnes, he is there excuſed : But then 
it muſt be apparent that that Ship ſeemed Probable and 


a Sufficient, 


VI. If a ſet time be fixed and agreed upon between the Leg. qui Rome 
Merchant and the Maſter, wherein to begin and finiſh "_ — rug 
his Voyage, it may not be altered by the ſapra Cargo, vert — ly 
without ſpecial Commiſſion for that Purpoſe. 

If a Maſter ſhall weigh Anchor, and ſtand out to his 
Voyage after-the time covenanted or agreed on for his 
Departure, if any Damage happens at Sea after that 
time, he ſnall refund and make good all ſuch Misfortune ; 
yet if a cbarter-party is made, that the Plaintiff ſhall ail 
from London to Lisbon with the firſt Wind and Opportuni- 


ty, Cc. in Conſideration of which the Merchant did co- 


venant to pay ſo much for Freight; the Ship departs 
not with the firſt Wind or Opportunity, yet afterwards 
breaks Ground, and arrives at her Port, the Freight in MG 
this Caſe is become due; for there is nothing can bar the 4 2 e 
Ship of her Freight but the not Departure, for only that 35 0009) Bu 
in Law is traverſable, being material to avoid the Pay. ries verſus. 
ment of Freight; but to ſay the Ship did not depart Popban. 151. 
with the next Wind, is but a Circumſtance which in %. 398. 
ſtrictneſs of Law is not traverſable. Latch. 12. 49. 
If it be agreed that the Maſter ſhall fail from London to 4 l. Alex. 7» 
Leg born in two Months, and Freight accordingly is agreed Jaſon in did. 
on, if he begins the Voyage within the two Months, tho 5. calimachus 


he does not arrive at Leghorn within the time, yet the 


Freight is become due. 

VII. If a Ship is freighted from one Port to another eg. peregart 
Port, and thence to a third, fourth, and ſo home to the gr. de penis & 
Port from whence ſhe firſt failed, (commonly called a veg. 4. ds | 
| Trading Se die. 
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Trading Voyage) this is all but one and the ſame Voyage; 
ſo as it be in Conformity to the Charter- partix. 

A Merchant agrees with a Maſter, that if he carries 


rin, 9. 74c« in his Goods to ſuch a Port, he will then pay him ſuch à 


C. B. Rot. 638. Sum; in the Voyage the Ship is aſſaulted, entred and 
Bright verſus xobb'd by Pirates, and part of her Lading taken forth, 
_— n. and afterwards the Remainder is brought to the Port of 
"PT 1 diſcharge, yet the Sum agreed upon is not become due, 

for the Agreement is not by the Maſter performed. 

But by the Civil Law this is vi major dr caſas fortuitus, 

there being no Default in the Maſter or his Mariners, anc 

the ſame is a Danger or Peril of the Sea, which if not if 
Co. I. part. 97, Naval Agreements expreſt, yet is naturally implyed : For 
Sbelley's Caſe. moſt certain, had thoſe Goods, which the Pirates carried 
Fn ſes Caſe. away in ſtreſs of Weather, Navis levande cauſa, been 
pa com. thrown over- board, the ſame would not have made a Diſ- 
But a Pirate ability as to the Receipt of the Sum agreed on; for by 
is not an Ene · hoth the Common Law and the Law Marine, the Act of 
Chl = _ God, or that of an Enemy, ſhall no ways work a Wrong 
8 i in Actions private. e 


VIII. If a Ship be freighted by the Tun, and ſhe is full 


laden according to the Charter- party, the Freight is to be 

paid for the whole; otherwiſe but for ſo many Tun as 

the Lading amounted to. | 
Legs fiquis Tf Freight be contracted for the lading of tertain Cat- 
Cod, de juſtit. tel, or the like, from Dublin to eſt-cheſter, if ſome of theni 
1 Is happen to die before the Ship's Arrival at V- cheſter, the 
3 whole Freight is become due as well for the dead as the 
Ff. de amis k. living 5 5 5 
-ar & leg, illis Bat if the Freight be contracted for the tranſporting 
labert. in fn. ff. them, if Death happens. there ariſeth due no more Freight 
5 oy -S thanonly for ſuch as are living, at the Ship's Arrival at 
> Bed — 1 her Port of Diſcharge, and not for the Dead A. 
145 & Leg. .. If the Cattel or Slaves are ſent aboard, and no Agree- 
«des $cum ment is made either for lading or tranſporting them, but 
quidm©O$ generally, then Freight ſhall be paid as well for the Dead 
L as the Living. a, - 
eddes in S. gi If Freight be contracted for the tranſporting of Wo- 
quis mulierem. men, and they happen in the Voyage to be delivered of 
F. locat, I on Ship- board, no Freight becomes due for the 

| Intaats. | | 


The 
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2 The cr eg does ſettle the Agreement, and the There are 3 
Bills of Lading the Contents of the Cargo, and binds Bills of lading 

the Maſter to deliver them well Conditioned at the Place 3 made, 
of Diſcharge; according to the Contents of the Charter- ee e 1 | 

party or Agreement; and for Performance, the Maſter to him whom 
ohliges Himſelf, Ship, Tackle and Furniture to ſee the the Goods are 
"fame done and performed, oo Fo conſigned co, 
If Goods are ſent aboard, generally the Freight muſt oo — 

W to Freight for the like accuſtomed Voya- and the laſt 
8. | W 1 for the Mer. 

Ik a Ship ſhall be Freighted and named to he of ſuch a chant or La- 

Burden, and being Freighted by the Tun, ſhall be found 8 

leſs, there ſhall no more be paid than only by the Tun 

for all ſuch Goods as were laded aboard. | 

lf a Ship be Freighted for two hundred Tuns or there- 

abouts, the addition of thereabouts is commonly reduced 

to be within five Tun, more or leſs, as the Moiety of 

the number Ten, whereof the whole number is com- 

„ 7 ; 

If a Ship be Freighted by the great, and the Burden of _, . .. 
it not expreſt, yet the Sum certain is to be paid. - - Choſe & Fouts 
IX. If the Ship, by reaſon of any Fault ariſing from the 5:7; * 
Freighter, as lading aboard prohibited or unlawful Com Leg. pemili, &. 
modities, - occaſions a Detention, or otherwiſe impedes 9: F. de loca 
the Ship's Voyage, he ſhall anſwer the Freight contracted 
and agreed for. | „ 3 

If a Ship be Freighted out and in, there atiſes due for i 9. Fac. 
Freight nothing, till the whole Voyage be performed: * - ight 
So that if the Ship die, or is caſt away coming home; 2, len! 
the Freight outwards, as well as inwards becomes loſt: 1 Part. 21. 

13th July, 1680, in Chancery, a Part-Owner of a Leg. Oleron. 
Ship ſued the other Owners, for his Share of the Freight Leg. Naval, 
of the Ship which finiſht her Voyage; but the other #994 47 25. 
Owners ſet her out, and the Complainant would : 
not joyn with them in ſetting her out, or in the Charge 
h thereof ; whereupon the other Owners complained in 
l the Admiralty; and by Order there, the other Owners 


gave Security, That if the Ship periſhed in the Voyage, 
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; to make good to the Plaintiff his Share; or to that ef- 
4 fect; in ſuch a Caſe, by the Law Marine, and Courſe of 
8 the Admiralty, the Plaintiff was to have no Share of 
the Freight. It was referred to Sir Lyonel Jenkins to 

5 5 b . certify 


, 
\ 


CCerttify the Courſe of the Admiralty, who certified. ac: 
cordingly, and that it was ſo in all Places, for, other - 
wiſe there would be no Navigation, whereupon tlie 
Plaintiff's Bill was diſmiſt. See more of Freight, and 
the Incidents thereuntoli & lex Mercatorum 100. 
X. If a Maſter freights out his Ship, and afterwards 
| ſecretly takes in other Goods unknown to the firſt La- 
ders, dy the Law Marine he loſes his Freight; and if it 
ſhouid fo fall out, that any of the Freighter's Goods 
ſhould for Safety of the * be caſt over- board, the reſt 
ſhall not become ſubject to the Averidge, but the Maſter 
muſt make good that out of his on Purſe: But if the 
Goods are brought into the * ſecretly againſt his 
Knowledge, it is otherwiſe; and Goods ſo brought in, 
7” the ſame may be ſubjected to what Freight the Maſter 
Conſol.delMer. thinks fitting. V 
If the Ship puts into any other Port than what ſhe was 
Leg. Oltron. freighted to, the Maſter ſhall anſwer Damage to the 
Merchant ; but if forced in by Storm, or by Enemy, or 
g 1 muſt ſail to the Port conditioned at his 
own Coſts. „ 


— - 


Rule. , Gemerally the touching at ſeveral Ports by Agreement, im- 
| ports not 4 Diverſity, but a Vojage entire, 3 
Xl. If Paſſengers having Goods, happen to die on Ship- 
board, the Maſter is to Inventory their Concerns, and 


1:1 Mere, the Dhip-Paſttyead, and there praiſed and diſtributed a- 
monpſt the Crew, as a reward for their Care of ſeeing the 
Body put into the Sea. nn: | = 
Bad in! XII. The Lading of the Ship in Conſtruction of Law, is 
ets | 9 K 4, tecitly obliged for the Freight, the {ame being, in Point of 
Qin verb. Quid Payment, prefetted before any other Debts to which the 
 erg0 Cod. locat. Goods fo laden are liable; though ſuch Debts, as to time, 
> were precedent to the Freight ; for the Goods remain as it 
were bailed for the ſame: Nor can they be artr-ched in the 
— 's Hands (though vulgarly it is conceived other- 
wiſe) „„ | | 
Ships deſerve Wages like unto a Labourer ; and there- 
fore in the Eye of the Law, the Actions 1 the 
8 e me, 


the entire Freight becomes due. | 
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fame; are generally conſtrued favourably for the Ship 4. 25, 27 
and her Owners: And therefore if four Part-Owners C. a. in B. K. 
of five, ſhall make up their Accounts with the Freigh- oy ver fi 
ters; and receive their Proportions; yet the fifth Man Hale. Xecble 
may ſue ſingly by himſelf without joyning with the reſt ; 3 &p. 444- 
and this as well by the Common Law as the Law Ma- 


XII. A Ship in her Voyage happens to be taken by an f 
Enemy, afterwards in Battel is re-taken by another Ship 


in Amity, and Reſtitution is made, and ſhe proceeds on 


in her Voyage, the Contra@ is not determined, though 7 & 2 Statham 
the taking by the Enemy diveſted the Property out of the Abridg. 54- 
Owners; yet by the Law of War that Poſſeſſion was de- 


feaſable, and being recovered in Battel afterwards, the j, Sure popy. 


Owners became re-inveſted : So the Gontract by Fiction mii lag. retor. 
of Law, became as if ſhe never had been taken, and ſo © eg. in belo, 
| : S. I» 
Covenant by a Charter Party, that the Ship ſhall re- 
turn within the River of Thames by a certain time 
'periculis C caſualitatibus Marium Anglice, Dangers of the 
ea exceptis) and after in the Voyage, and within the 
time of the return, the Ship was taken upon the Sea, 
per bomines bellicoſor modo guorrino arraiatos, to the Cove- 
nantor unknown, cc. & abinde buc uſq; detenta fuit by 
chem, per quod he could not return within the River of 
Thames within the time mentioned in the Covenant. 


Reſolved this Impediment was within the Exception, for 


theſe Words intend as well any Danger upon the Sea by 


Pirates and Men of War, as Dangers of the Sea by 


Shipwrack, Tempeſt, or the like. Pickering and Bark- 
ley, Stiles 132. & 2. Rolfs Abr. 245. 

XV. If Freight be taken for 100 Tuns of Wine, and Boy? ver, 
twenty of them leak our, ſo that there is not above %, 
eight Inches from the Zuge upwards, yet the Freight be- 28, 2 C. 2. 
comes due: One Reaſon Is, becauſe from that Gage the is B. x: 
King becomes Entitled co Cuſtom; but if they be under 
8 Inches, by ſome it is conceived to be then in the Ele- 
ion of the Freighters to fling them up to the Maſter for 
Freight, and the Merchant is diſcharged. But moſt con» 
ceive otherwiſe; for if all had leak d out, (if there was 


no Fault in the Maſter) there is no Reaſon the Ship 


ſhould loſe her Freight; for the Freight ariſes from the 
| +” 0 Tunnage 
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ITaunnage taken, and if the Leakage was occaſioned 
* through Storm, the ſame perhaps may come into an A- 
veridge. Beſides, in Bourdeaux the Maſter ſtows not the 
Goods, but the particular Officers appointed for that 

Purpoſe, quod nota. Perhaps a ſpecial Convention may 

alter the Caſe. 85 1 85 

Moſt certain, if a Ship freighted by the Great, be caſt 

When ſuch a away, the Freight vaniſhes ; but if by the Tun or Pieces 
Misſortune of Commodity, and ſhe happens to be caſt away, after- 
ne Bes wards Part is ſaved ; doubted whether pro rata ſhe ought 
monly tranſ- not to be auſwered her Freight. n 5 


fer thoſe . | 1 1 
Goods over to the Aſſurors, who take them towards Satisfaction of what they pay 
by Virtue of their Subſcriptions. + 3 


Debt upon a Charter Party upon a Penalty, the Co- 

venant was to pay ſo much per Tun for Freight, and 
Breach was aſſigned in non Payment, for ſo many Tun 

and an Hogſhead, which came to ſo much: Upon De- 
murrer *twas held the Declaration was Ill, for the Co- 
venant is only ind x ſo much per Tun; aliter if it had 
been to pay ſecundum ratam of ſo much per Tun. Rea 
againſt Burius, 2 Levinz. 124. 3 Reeble 421. _ 

XV. If a Merchant takes Freight by contracting with 
a Mariner that is not a Maſter, it Loſs happens, he muſt 
be .contented to ſit down without any Remedy againſt 
the Owners ; but perhaps ſuch a Mariner for ſuch an 
Act may ſubje& himſelf to an Action. 


- 


- 


Cote 4. Init. But if there be a Fault committed by a Mariner which 
fol. 146. was hired, or put in by the Maſter or Owners; there for 
. Reparation the Owners become liable. | 
Fobannes Loci- XVI. The Maſter is not bound to anſwer Freight to 
nius, J. 3. c. % the Owners for Paſſengers, if they are found to be una- 
ble to pay, | | 3 
If Ship by Charter- party reciting to be of the burden of 
200 Tuns is taken to Freight for a Sum certain, to be 
paid at her return, the ſum certain is to be paid, though 
the Ship amounts not to that Burden. | | 
If a Ship is freighted after the rate of 20 J. for every 
Moath that ſhe ſhall be out, to be paid after arrival at 
the Port of London; the Ship is caſt away coming up from 
the Down:,but the Lading is all preſerved; yet the Freight 
is 


— 


0 


eie 
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* become due : For the Money ariſes due monthly by the 
Contract, and the Place mentioned is only to ſhew where 
payment is to be made, for the Ship deſerves wages like a 
Mariner, who ſerveth by the Month; and though he dies 
in the Voyage, yet his Executors are to be anſwered pro 
rata. Beſides, the Freight becomes due by intendment on 
the delivery or bringing up of the Commodities to the 


Port of London, and not of the Ship. 


If a Man freights a Ship out, and covenants that the 

Ship with the firſt Wind and Opportunity ſhould ſail out : 
of that Port to Cales, and the Freighter covenants that he e ich 
for the Freight of all the Premiſſes would pay unto the 8. -,,';, 7 . 
Maſter 184 J. pro tota transfretatione omnium premiſſarum, Rot. 5 30. Bui 
if the Maſter doth not aver that the Ship did arrive at /tred i pit, 
the Port of Cales, he cannot maintain an Action againſtJ% 167. 
the Freighter. If the Maſter enters into a Charrer-Party for | 
himſelf and Owners, the Maſter in that caſe may releaſe 

the Freighters without adviſing with the Owners; but if 

the Owners let out to Freight ſuch a Ship whereof 

J. S. is Minſter, though the Maſter Covenant in the ſame 

Cbarty- party and Subſcribes, yet his Releaſe in that caſe 

will not bind the Owners, but the Owners releaſe on the 

other hand will conclude the Maſter: And the reaſon is, 

for that the Maſter is not made a proper Party to the In- 

denture, And ſo it was ruled, where an Indenture of 
Charter-party was made between Scudamoreand other Own- 

ers of the good Ship called the B. whereof Robert Pitman 


was Maſter on the one Party, and Vandenſtene on the other 


Party; in which Indenture the Plaintiff did covenant 
with the ſaid Vandeſtene and Robert Pitman, and bound 
themſelves to the Plaintiff and Robert Pit man for perfor. 
mance of Covenants in 602 l. and the Concluſion of the 3+ C. <6. 
Indenture was,—— In witneſ; whereof the ſaid Robert Pits Af og, vf. 
man put his Hand and Seal, and delivered the ſame; in an may. Trim. 29, 
Action of Debt brought upon the Bond for performance E. N. in 5. x. 
of Covenants, the Defendant pleaded the Releaſe of pjr- Cited in Cole 
man; whereupon the Plaintiff demurred: And it was © * 
adjudged, That the Releaſe of Pirman did not bar the 23 
Plaintiff, becauſe he was no party to the Indenture; and coat & Child 
the diverſity in that caſe was taken and agreed between & 3 Leung. 
an Indenture reciprocal between Parties on the one fide, 1385. Ci 
and Parties on the other ſide, a sthat was; for there no — 95 

| LY 3 : Bond,comra, 


— 
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Bond, Covenant or Grant can be made to ot with any 
1 that is not party to the Deed; but where the Deed indent- 
ed is not reciprocal, but is without a Between, Oc. as Om. 
nibus .Chrifi fidelibus, &. there à Bond, Covenant or 
Grant may be made to divers ſeveral Perſons 
If an Indenture of Charter- party be made netween 4. 
and B. Owners of a Ship of the one Part, and C. and D. 
Merchants of the other Part, and A. only Seals the 
Deed of the one Part, and C. and P. of the other Part; 
but in the Indenture it is mentiongd that Covenant with 
C. and D. and C. and D. Covenant with 4. B. in this 
Caſe A. and B. may join in an Action againſt C. and D. 
tho that B. never Sealed the Deed, for he is a Party to 
the Deed, and C. and D. have Sealed the other Part. to 
B. as well as to 4. Clement againſt 0 Henley, 2 Rolli. Abr. 


g 22. ; . J 
Covenants | XVII.. Covenant upon a Charter- art, by which the Maſter 
mutual ſhall of the Ship covenants to Sail with the firſt fair Wind to 
= be pleads Barcelona, and that the Marriners ſhall attend with a 
the ohe. Boat to relade the Ship, and then ro return wich the firſt 
fair Wind to London, and to unlade and deliver the 
Soods, and the Merchants covenant to pay ſo much for 
Freight, and ſo much for Demorage every day; the Ma. 
| ſter brought his Action for the Freight and Demorage, 

1 888 and declares that he failed ſuch a Day withithe firſt fair 
Wind, and upon all the other Points. The Defendant 
gquoad the Freight that the Ship did not return directly 
to London, but went to Alicam and Tangier and made di- 
vers Deviations, and by the theſe delays the Goods were 

' ſpoiled, and as to the Demorage, that this was occaſion- 
ed by the Negligence of the Mariners ia not attending 
with the Boat to relade the Ship; to which the Plaintiff 
demurred, and per Curiam pro Quer, for that the Co- 
venants are mutual and reciprocal, upon which each ſhall 
have bis Action againſt the other, but ſhall not plead 
the breach of one in bar of another, for perhaps the da- 
mage of the one {ide and of the other are not: equall. 3. 
| Levinx. 4.1. Cole contra Shallett. Sir Tho. Jones 216. Show- 
ers againſt Cudmore. 12 5 5 SHES 
lea that an- In Covenant the Plaintiff declared, that he Covenanted 
fuers to Part to fail with a Ship to D. in Freland, and there to take 
oni is iu. 280 Men of the Defendants, and to carry them to Famai- 


them che 
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the Defendant Covenanted to have the 280 Men 


d 


Man, and that the Defendant had not the 280 Men rea- 


cy, but that he had 180, which he took on Board, and 
catried 8 but that the Defendant had not paid for 


dem, the Defendant pleaded that he had the 280Mͤen rea- 
dy, and tendered to thep laintiff, who refuſed to receive em 
but ſaid nothing as to the carrying of the 180 Men, nor 
to'the Payment for them; and for that it was not a 
Plea to all, Judgment was given for the Plaintiff upon 
Demprrer;1 Le nx, 16. Tomſon verſus Noell. & 1 Keehle 100. 
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1 ef Goods wrecks, . in rellen] VI. of Flotſam, Jetſam and Lagen, 


1 ibe Alteration of the Property| where the King ſhall bave the 
., by obe ciuil s. | ſame, and whether bythe Gram of 
ion, of Goods| Wreck the ſame paſſes ; and where 
| feckt,, and tho Paniſbment of | « xubjelF moy preſeribe, = 
the but ſhell add Miſery to the VII. Of Ships wreckt and no Crea- 
:i Condition of ſuch Perſons ſo di- ture in tbem, yer no Wreck; and 
| che, i of Sbips forſaken, whether in 1aw 
Ui. I Goods wreckt, their Preſer-|  accowited Joſt or wreck , or nei- 
vation according 10 the ' Laws of | ther | 


ther. ns 
© Oleron, and of 2 and of VIII. of the Sheriff's Duty as in re: 


ile Puniſhment of thoſe that ſhall | lation to Goods wreckt; and of 
not make Reſtitution. 
IV. of Comribution where the Ship | Property. ba 

_ periſhes, and the Goods are all ſa- IX. Wreckt Goods not to pay Cu- 
ve , and where not, | | 


Owners their time of claiming their 


; om. 
V. The King of Great Britain's X. Of Wreck, in the Iſle of Wight, 


_ Prerogative as in relation to not in the admiral without ſpeci- 
Wreck and otber xoyaties of the] al Words. p 


LYN mattersof Wreck there is. as it were, a Contract be · 


* * 


I tween them which have loſt their Goods by ſuch Miſ- 
fortune,and them upon whoſe Lands the Goods and Mer- 
5 f R 4 chandize 


. Leg. 1. lib. Its 


264 © Of. Carinars, 
chandize are driven, that the ſame be reſtored to them 
or thoſe that claim under them. And therefore by the 

leg ue quid ff. Civil Law it is preciſely forbid, that no Man ſhall meddle 

4 incendior, with ſuch Goods as are Wreckt ; and ſuch as are proved 

Tuina © nau- tb Hel © af on Rt bers 

rk: to have ſtoln any thing thereout, are holden for Robbers ; 

for that ſuch Goods being caſt on Land and recovered out 

Leg. 44. D. de of the Sea, remain ſtill his who was the Owner thereof, 

£:4,rer, dom. and deſcend upon his Succeſſor; neither Eſcheate to the 

King, neither to any other to whom the King hath grant - 

ed ſuch Royal Privilege. 3 a 

The reaſon why the Laws were ſo ſtrictly declared by 

the Romans, was, for that by the Laws of Rhodes, if any 

Ship had become Wreck, though all the Perſons were ſa- 

ved and alive, yet the Ship and Goods became ſeiſfible by 

the Lords: But the ſame being barbarous, was afterwards 
repealed and abrogated. | 

The Emperor Conſtantine the Great, ſays in this Caſe, 

if any Ship at any time by any Shipwrack be driven to 

the ſhore, or ae at 1 Long Let the Owner have it, and 

c. 4 Naufras, let not my Exchequer meddle with it: For what right hath my 

ee Exchequer in — man's Calamity, ſo that it ſhould bunt af= 
ter Gain in ſuch a woful Caſe as this?  . 
And yet if no Kindred appear within aYear and a Day, 
or appearing, prove not the Goods ſhipwrack d to be 
theirs, the Goods come to the Exchequer, even by that 
Law: So much that Law condemns careleſneſs, which is 
written, vigilantibu & non dormientibus, &c. And with 
this agree the Laws of Oleron and the Laws of this Land, 
as taken out of thoſe Imperial Laws, in that Point, as is 

| _ conceived, 3 E 

reg 1. in pr. de II. The Civil Law was ever ſo Curious and Careful to 

Let a. Hate , Preſerve the Goods of ſuch miſerable Perſons, that if any 

"£. ſeq. de ſhould ſteal ſuch, they ſhould pay four- fold fo the Owner, 

furt. Leg. 3. in if purſued within a Year and a Day, and as much to the 

fir. de incend. Prince or his Admiral: So careful were they, and fo exact 
ruin. na*frag. in requiring Reſtitution, that the very ſtealing of a Nail, 
or the Worth thereof, obliged the Thief to the Reſtitution 
of all the remaining Goods. And by the Emperor Anto- 
nius it was made a Law for ſuch ſort of Men, that they 

25 pedibus ſhould be batten'd and baniſhd for three Years ; but that 

my was only for thoſe of a high and honourable Rank: 8 

| LE, E323 ins OO TR due 


\ 


Ot Uuteck. © 
thoſe that were Bale and Ignoble, ſhould be ſcourged and | 
ſent. to the Gallies or Metal- Mines. | pon 


And the preventing of Help to ſuch ſhipwreckt Per. culois de Ex- . 
Tons, was puniſh'd with the ſame Suffering as a Murder. trod. Crim. 


Tue like for thoſe that ſhall; put forth any treacherous: 
Lanthorn or Light, with Intention to ſubject them to 
Danger or Shipwrack, was puniſhed with Death. | 
And though Harm happens, yet he may be puniſh- 
ed: Hence ie, 


1 


1 i, that Fiſhers are forbidden to fiſh with Per leg. incend. 
Lights in the Night, for fear of betraying Sailers. n . 


Leg. ne piſcaror. 
"hot dinit dne . ad die ave that His Majeſty bath had, in his Dire 
cannot omit. the great and pious Gare that His Majeſty ha ad, in his Directions 
about 1388 11020 Lanthorns, and other ſpecial Sea-marks; but more eſpeci- 
ally in his erecting at his _— Charge, that moſt Excellent Light Houle 
near Goldſton by Yarmouth, which, b for Height, Curioſity and Form, is not In- 


III. And as the Emperor and other maritime King- 

doms, had in ſome fort abrogated and repealed that cruel 

Law, and ſubjected the Violators to Puniſhment fer the 

Inhumanity offered to ſuch diſtreſſed Perſons; ſo our Fa- 

mous King: Richard, returning from the Holy War, in his 

own Experience at Sea, became ſenſible of the Miſeries 

which Merchants and Mariners at Sea under went, their 

Lives being always within few Inches, often within an 

Hair's Breadth of Death; and having Conſideration of 

their Calamitous and Diſtreſſed State in his Voyage, re- 

ſolved to revoke that Law, and at Oleron in the Bay of 

Aquitane (then part of his Dominions) as Soveraign Lord 

F the Ocean, and all thoſe Maritime Kingdoms, did there, 

amongſt other good Marine Laws, declare, That if any 

Perſon oz living Thing eſcaped out of any wrecked Ship 

to Land, it ſhould not be Wreck 02 Confifcated to Wim 

02 his @ucceſſoz, as it was befoze, though all the Pen e- 

ſcaped alive. For before that, both in England and ins Brafor, Ib. 

* Normandy, the | Crown was Entituled to ſhipwrackt 2-<_ 

Goods, and the King Jure Gentium (indeed according to 7 _ 3 

the Rhodian Law) became Heir unto them, which other- 8 

therwiſe Jure natural; were conceived to be in bonis nul- 

{as, pertaining to no Owner: But now that Valiant and 

Religious Prince reſolved no longer to embrace ſo cruel 

a Prerogative, by the ſtripping the diſtreſſed — 
„ | 0 
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of thoſeRags of their Eftates; which the Mercy and Mode 


Roger Hoveden in the Month of Ofober at Miſſene,in the preſenoe of many 


in the latter 
rt of his 
Annals, fol. 
678. Joan 
By om 0 
chr . 0 
fol. 1887. 


Weſt m. 1. c. 4. 


3 E. 1. Nau- 


fragia ad pub- 


lic. pertin. 


- Per leg. Ole- 
ron, cap. 47. 


Archbiſhops, and Biſhops, and others, he then for ever 
quitted the Royal Claim to Wrecks, which afterwards 
was declared and publiſhed at Oleron in his own Territo- 
ries; ſo that if any Man ont of the Ship came alive to 
ſhore, the Property of the ſhipwrackt Soeds was ſtill 
preſerved to the Owner: Which RoyWTotideſcenſion 

hac it a Pan, 


was ſo enlarged by our ſucceeding Kin 
Dog,oz Cat eſcapes alive out of the @hipneither the @hip 
oz other Ucfſel, noz any thing therein ſhall be adjudged 
Wreck, but the Goods Mall be ſaved and kept by thy She- 
riff, Coroners, ozthe Ring s Bailiffs, arid delivered to the 
Inhabitants of the Town where theGoods are found;fo that 
if any within a Pear and a Day, ſue foz thofe'Goods and af 
ter pꝛove that they were his at the time of the Shipwzack, 
they ſhall be reſtozed to him without delay: But if not, 
they Wall be ſeiſed by. tho ſaid Sheriff, Cozoners v2 Bat- 
lites foz the King's ule ; and ſhall be delivered 2 
habitanfs of the Town, who ſhall anſwer befoze the Ju⸗ 
ftices foꝛ the TUreck belonging to the Ring: But this 
good Law extends not to Pirates, Robbers, ''\Sea-Rovers,' 
Turks, 92 other Enennes fo the Catholick ait. 

Where the Mreck belongs to another, he ſhall have it 


in like manner; and it any be attainted to have done 


Leg. 37. Na- 


val, Xbod. & 
; 21 4 


otherwiſe, he ſhall ſuffer Impriſonment, make Fine to the 
King, and yield Damage alſo. oo I 
It a Bailiffdo it, and it be diſallowed by his Lord, the 
Bailiff ſhall anſwer for it if he hath wherewithal ; but 
5 not, the Lord ſhall. deliver his Bailiffs Body to the 
8. „ 1% zun one ne ul £5 x fade 
VV. If the Ship periſhes only, and the Goods are ſafe, 
in that Caſe the Goods ought to pay a Proportion of a 
fifth or teath Penny, according, to the eaſie or difficult 
Winning or Saving of the ſaid Goods. Rich Goods, as 


Gold, and Silver, and Silk, pay leſs than Goods of great 


Weight and Cumber, being in leſs Danger, unleſs it were 
a Wreck going into a Port, which rhe Skipper was not 


bound for, there e contra, then the Skipper is not to be 


conſidered. 


But 


ut 


Antonius, # hardly J 
a ſpace, makes it probable that thou wert willing to remit it; 


tbe more Thankfel. 


ages. | YH: IS Oo Ree nf One a en, Mt ne — 


: ot Wretk, 
But if the Ship and Goods periſh in the Sea, and the 


Owners do totally forſake her, and ſo ſhe becomes a meer 
Derelid, in that Caſe the firſt Poſſeſſor that recovers her, 


or any part of her Lading, gains a Property : And this 
according to the Laws of Nations, as is that given for lof, 
whereof there is no Hopes of Recovery, like a Lamb in the 


Favs of a Lion. And the incomparable Ulpian compares 
ſuch a Derelidbion to a Man that knows his own Goods to 


be by another Man detained, and makes no claim unto 
them in a long time; unleſs ſome Cauſe do manifeſtly 
appear, ſeems to do it to no other Purpoſe but to ſhew 
that he is willing to renounce them; and this is it that 
Ulpian elſewhere intends, where he faith, that a Houſe 
poſſeſs d for a long time by another, and no claim made, 
nor Rent demanded for it, ſeems to be deſerted by the 
right Owner. | = 613 <3 65 . 3 

To eæact᷑ Intereſt long fince due, ſaith the good Emperor 


uft ;; for the not demanding it in fo long 


and that by not ſo much as demanding it, thy purpoſe was to 
make thy ſelf the more Beloved and Honoured, and thy Debtor 


* 


Now that Silence ſhould be of ſuch a force as to juſti- 
fy our Preſumption of a Derelictian, two things are re- 
quiſite; Firſt, That he that is filent knows that he hath 
a Right; for him that knows it not, Silence cannot preju- 
dice. Secondly, That his Silence be free and voluntary, 
and not occaſioned by Fear, or any other ſuch Cauſe ; and 
the true reaſon is, that it is hardly poſſible that in a long 
time a Man ſhould not by ſome Means or other arrive at 


the Knowledge of his own Right, time daily adminiſtring 


occaſions to the diſcovety of Truth. 


But becauſe that time, which exceeds the Memory of 


Man, is in a moral Senſe infinite, therefore if Claim be 
not made within 4 reaſonable time to a thing out of Poſ- 
ſeſſion, it is a ſufficient Preſumption that it i forſaken, 
unleſs ſome very ſtrong Reaſons be brought to'the con- 


trary; and therefore the recovery of the Plate near the 
Bahama Rocks, loſt near ſifty Years ſince by the Spaniard, 


became moſt apparently a Derelict, and free not only 
for the Undertakers to recover and poſſeſs, but to keep 


- as 
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Danke of Abe- as a Property juſtly acquired by them, as well by the 
marie & a. Laws of Nations, as the Civil Las. 
in anne 1687. V. The King ſhall have Wreck of the Sea, Whales, and 

great Sturgeons taken in the Sea, and elſewhere through- 
out the whole Realm, except in Places priviledged by the 

Sir Henry Cm. VI. By the Grant of Wreck will paſs Elotſam, Fetſam, 
ary s Ciſe, and Lagan, when they are caſt upon the Land; but if they 
fu 2-4." are not᷑ caſt upon the Land, the Admiral hath Juriſdidti- 

on, and not the Common Law, and they cannot be ſaid 
A %% 101: Re 
| Wreccum Maris, are ſuch Goods only as are caſt and 
left upon the Land by Sea, i 

2122 ali? Flotſam, is when a Ship is ſunk, or otherwiſe periſhed, 

vil. Seck. pen. and the Goods float upon the Sea. bt 


Fetſam, is when the Ship is in danger to be ſunk, and 
for lightning the Ship, the Goods are caſt into the Sea, 
notwithſtanding which the Ship periſnetn. 

2 Y. pro Lagan vel Ligan, is when the Goods being heavy, are 
elles. caſt into the Sea before the Ship periſhes, which by the 
Prudence of the Maſter or Mariners, who have an In- 
tent to ſave them ſo ſunk, as that they may come at them 
again; in order to which they faſten a Buoy or other 
light Matter, that may ſignifie to them where they 
lie, if Providence ſhould bring them in a Condition to 
retake ow. i 8 » 4 9 7 g + . , 
The King ſhall have Hotſam, Fetſam and Lagan, when 
3 Snug the Ship periſheth, or when the Owners. of the 'Goods 
perigrini cm- are not known; but when the Ship periſhes not, e con- 
munia de ſuc- tra. 7 i cad or 
cefſionibus acq- A Man may have Flotſam and Fetſam by the King's 
per leg. Oleron. Grant; and may have Hotſam within the high and low 
coke 5. pare Water-mark by Preſcription, as it appears by thoſe of 
fot. 1679. the Weſt-Countries, who preſcribe to have Wreck in 
coke 2. Inſtit. the Sea, ſo far as they may ſee a Humber Barrel. 
fol. 1679. VII. If the Ship be ready to periſh, and all the Men 
ee 2 therein, for De of their Lives, leave the Ship, 
Ge ole and after the forſaken Ship periſhes, if any of the Men 
be ſaved and come to Land, the Goods are not loſt. 

A Ship on the Sea was purſued by Enemies, the Men 
therein for Safeguard of their Lives, forſake the Ship, 
the Enemies take the Ship, and ſpoils her of her Goods 


and 


; 


45 E. 3. 15. 
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and Tackle, and turn her to Sea; by ſtreſs of Weather 5 K. 2. pro 
ſhe is caſt on Land, where it happened her Men arrived: Villieimo Fiſe- 
It was reſolved by all the judges of England, that the fr = a. Inſt, 
Ship was no Wreck, nor loſt. 3 po. 3 | 

VIII. If Goods are caſt up as a Wreck, and it falls out & r.. 
they be bona perifura, the Sheriff may ſel] them within #7. com. 466. 

the Year, and the Sale is good; but he muft account to 
the true Owners, 5 | 

Ownersclaiming the Wreck, muſt make their Proofby 
their Marks or Cocquets, by the Book of Cuſtoms, or by F. N. B. fol. 12. 
the Teſtimony of honeſt Men; and if the Wreck belongs 
to the King, the Party may ſue out a Commiſſion to hear 
and determine, and that by the Oaths of twelve Men; or 
elſe he may bring his Action at Law, and make out his 
Proof by Verdict; but ſuch Action muſt be brought w:rb- 
in the Tear and Day. FP. 

Note, Flotſam, Fetſam and Lagan, are Goods on or in pp. 
the Sea, and belong to the King, who by Charter hath deo 
granted them to the Lord Admiral. | 

IX. If Goods were wreckt on the Shore, and the Lord Left unreſol- 
having Power, takes them, he ſhall not pay Cuſtom, nei- Wa. 2 _ 

. | : a EL ſince adjudg- 
ed in C. B. upon a ſpecial Verdict found at St. Edmund's Bury in Suffolk. 


dedip lo. 


5 Admire . 


ther by the Common Law nor by the Statute ; for at the Shep. verſus 
Common Law, wrecked Goods could not be charged with CH, ill. 
Cuſtom, becauſe at the Common Law all Wreck was whol- 23: 2 ** 
ly the Kings, and he could not have a ſmall Duty of Cu- — fol. 
ſtom out of that which was all his own; and by Veſtm. 1. 159 
where wrecked Goods belonged more to another than to 
the King, he ſhall have it in like manner, that is, as the 
King hath his. | 
Now Goods that are chargeable with Cuſtom, accord- 
ing to the Act of Tunnage and Poundage, muſt have theſe 
Properties. | . | 
r. They muſt be Goods which ſhall come or be brought 12 car. 2. e. 4. 
into the Ports or Places of the Kingdom. 
2. They muſt come or be brought into ſuch Ports or 
Places, as Merchandize that is for ſale, and to that end; 
for there can be no other Conception of Goods brought as 
Merchandize. | 


3. They 
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3. They muſt come and be brought as Merchandize, 
and for ſale by the King's natural born Subjects, or by 
Strangers and Aliens, as diſtinguiſn d from the natural 


Subjects. 


4. The Duty payable to the King, is to be meaſured by 


the Quality of him that imports the Commodity; that is, 


if the Importer be a natural Subject, he pays leſs to the 
King; and if an Alien, more. #1547 tt 
5- All thoſe Goods charged with the Duty by the Sta- 
zute, ſo to come, or be brought into Ports or Places of 
the Kingdom, are to be foreign, as of the Growth of 
France, the Levant, Spain, Portugal, Germany, &c. 
Whence it follows, 1. That Goods of foreign Growth, 
and which by their kind, are to pay Duty, it they ſhall 
come or be brought into the Parts or Places of the King- 
dom, neither by the King's natural born Subjects, nor by 


Aliens, they are not chargeable with the Duties menti- 


oned in the At, | | 

2. If they are not brought into the Ports and Places of 
the Kingdom as Merchandize, wiz. for Sale, they are not 
ehargeable withthe Duty; but Wines or other Goods 


coming or brought into the Realm as Wreck, are neither 


brought into the Kingdom by any of the King's Natural 
born Subjects, nor by any Strangers, but by the Wind and 
Sea; for ſuch Goods want a Proprietor until the Law 
appoints one. | . 

3. Wrecked Goods are not brought into the Kingdom, 
being caſt on Shore, as Merchandize, viz. for Sale, but are 


as all other the native Goods of the Kingdom, indifferent 
in themſelves, for Sale or other uſe at the Pleaſure of 


the Proprietor. 3 ; 

4. All Goods foreign or domeſtick, are, in their Nature, 
capable to be Merchandize, that is, to be ſold ; but it 
follows not thence, that whereſoever they are brought 
into the Kingdom, they are brought as Merchandize, 


and to be ſold, and ſhould pay Cuſtom ; for they are 


transferred from Place to Place, more for other uſes 
than for Sale. | : i | 
5. All Goods charged with the Duty of the Act, muſt 
be propriated by a Merchant Natural born, or Merchant 
Alien, and the greater or leſs Duty is to be paid, as the 
Proprietor is an Alien or Native Merchant; but paged 
| | oods 


a 


Goods are not the Goods of any Merchant natural.bors, 


Alien or, Nenizen, whereby the Duty payable ſhould be 


4 : 


either demanded, diſtinguiſh'd, or paid: Therefore a Duty 


impoſlible-to be known, can be no Duty; for Civilly what 
cannot be known to be, 1 that which is . | 


6. All Goods ſupject to the Duty of Tunnage and Poun» 


dage, may be forfeited by the Diſobedience and Misbe- 
haviour of the Merchant-Proprietor, or thoſe truſted by 


agreeing far, &c. But wrecked Goods cannot be import- 
ed into any Creek pr Place of the Realin by way of Mer- 
chandize, and unſhipped to beylaid on Land; for if ſo 
imported and unſhipped to be laid on Land, it is no Wreck, 


and therefore are not Goods forfeitable by the Misbeha- 
viour of any within the Act; and conſequently not 


7 intended to be charged with the Duties by the 


Goods drowned or loſt in paſſing a Ferry, a great Ri- 
ver, or an Arm of the Sea are not to be ſaid to be export- 
ed, though they be carried to Sea; but Goods exported 


are ſuch as are conveyed to Sea in Ships or other Naval 


Carriages of Man's Artifice; and by like Reaſon, Goods 
imported muſt not be Gonds imported by the Wind, 
Water, or ſuch inanimate Means, but in Ships, Veſſels, 


and other Conveyances uſed by reaſonable Agents, as 


Merchants, Mariners, Sailers, Ge. Whence it may be 
concluded, that Goods or Merchandize imported within 
the Meaning of the Act, can only be ſuchas are import - 
ed with Deliberation, and by reafonable Agenti, not ca- 


ſually and without Reaſon; and therefore wrecked 


Goods are no Goods imported within the Intention of 
the Act, and conſequently not to anſwer the King's 
Duties 3 for Gopds, as Goods, cannot Offend, Forfeit, 
Unlade, pay Duties, or the like, but Men whoſe Goods 
they are: And wrecked Goods have no Owners to do 


thoſe Offices, when the Act requires they ſhould be done; 
therefore the Act intended not to charge the Duty upon 


ſuch Goods. . 


The Admirals of England, ut magnus Admiralus Angliæ, LL... "i 
Lord Howard 
Vile Caliſæ & Merchiarum ejuſdem, necnon Gaſconiæ, Aqui- — 50 = 
taniæ, claſſium & Marium dictorum Regnoram Anglie præ- Elit in Kor. 
1 N f fedtus Admir. m. 10. 


Hiberniæ, Wallie, ac Dominiorum & Inſularum earundem, 
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272 | Df Mureck. 
feſtus generalis, &c. which are the words of their Patents 
uſed at this day, do claim all Wrecks ariſing from any of 
thoſe places, by virtue of their Grants... 

And yet in the like Caſe, in all Circumſtances beween 
Power and Sr. William Portman, Hill. 6. William Com. B. Rot. 
1431. where the Judges, and more particularly Chief 
JuſticeTreby,ſeemed to be of Opinion, that Goods wreckt, 
or Flotſam, ſhould pay Cuſtom.) „ | 
X. King Edward the Second, in the firſt Year of his 
Reign, by his Charter, granted the Caſtle of Carisbrooł, 
r E. 2.M.G with all the Lands and Tenements in the Ie of Mgbt, 
formerly belonging to Iſabella Foreibus, Counteſs of Al- 
bermarle, to his great Favourite Peter de Gaveſton, and 
Margaret his Wife, and the Heirs of their two Bodies 
begotten (together with ſundry other Caſtles and Lands) 
and commanded Nicholas de Boſco to put him into actual 
Poſſeſſion; and likewiſe commanded Robert de Sanſon, 
Keeper of the Foreſt of Parkhurſt in that Iſle, to be in- 
tendent to them for the Farm he had granted him for 
Life, for the Cuſtody thereof, which being afterwards 
ſoon reſeized into the King's Hands, he granted this 
Crvſtle with all its Services, and all his Lands in that Iſle, 
to Edward his Son and his Heirs Kings of England, and 
- gafter wards for the aſcertaining what did ofRight belong 
4 r the ſame Caſtle, an Inquiſition went out, by which it 
pro Eduardo was found, inter alia qd wzeckum Paris pertinens ad 
filio Regs, dictum Caſtrum valet per Ann. 4 s. TRE 
Inquijie. de en. So that, by the general Patent of the Admiral, will 
47 H. 3. u. 3 not paſs the Wreck of this Iſle, without ſpecial Words 
granted in the Patent. POET 
Note, If the Wreck happened, or was occaſioned by 
Leg. 3. 5.1. B. reaſon of any Fault or Negligence in the Maſter or Ma- 
Nat. caup. St. riners, the Maſter muſt make good the Loſs ; but if the 
"7 4 "3 ſame was occaſioned by the Act of God, to avoid an Ene- 
: * x 26.8.6. D, Ny or Pirate, and the like, there he ſhall be excu- 
mand, Quia ſed. 7 
Vis major pro- 0 | 
videmiam & induſiriam humanam ſuperat, niſi culpa caſum praceſſerit; 


CHAP. 


* 2 = — — 
res C H A P * * 5 7 
Cn. VI 370 
Ok averidges and Contriburions, 7 


L. of Goods and Merchandize, when 
ſubjed 20 be caſt over - board. 
II. of the Account rendred of ſuch 
ejected Goods, and by whom. 
III. Of the ancient Laws of Eng- 
land, in reference to ſuch Eject- 
Ments. | : 
IV. bar Goods muſt come into the 
| Averidge, and what are exempt. 


X. Of Misfortunes not ſubje& to an 
Averidge. | 
XI. Where the remainder of the Goods 


are exempted from the Averidge; 


Goods falls on the Maſter. 

XII. Damage to the Ship, where the 
Lading comributes, and the ftan- 
dard Rate in Contributions, 


and the Damage of the ejefted 


The Deſcription of Averidge. XIII. The Maſter becomes a Captive 
V. The Maſter diſcharged by ſuch| for the Redemption of Ship and 
Acts, by the Common Law. | Lading, where liable to the Ayes 
VI. The Ship's Gear or apprrel,, ridge, and where diſcharged, 
whether within the Averidge. | XIV. What Goods are ſubje& to the 
VII. The reſidue of the Goods where] Averidge. | | 
tacit iy obliged to anſwer the Ave - XV. Contribution for Pilotage, and 
ridge. EY where the remaining Goods' not 
VIII. of Goods remaining on ſbip-| ſubjef to Averidge. 
boar diſpoi led by reaſon of the eject- XVI. Rules general for ſetting the 


ing of others, where ſubjelt 101be] Averidge. 

| Averidge. IXVII. Three Sorts of Goods taken 
TX. Where Ship and Lading are both at Sea. 

made Jiable to the Averidge. | 


I. CHIPS being freighted and at Sea, are often ſub- 25 A bod. de 
8 ject to Storms and other Accidents, in which, by ja#. 

the ancient Laws and Cuſtoms of the Sea, in extreme N-. 

ceſſity, the Goods, Wares, Guns, or whatſoever elſe ſhall be g, afton, beg. 


thought fr, may in ſuch Extremity Ibe flung over-board; fal. 41. b. U. 3. 


but then the Maſter ought to conſult with his Mariners, 
who if they conſent not, and yet the Storm and Dan- 
ger continues, the Maſter may command notwithſtand- 
ing, the caſting over-board what he ſhall judge moſt 
fitting for the common Safety of the reſt. So likewiſe 
Goods coming from infected Towns or Places may be 
caſt over · board; and if an Action be brought at Com- 
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274 Df Averidges and Contributions. 
9E. 3. fol. iʒ · uon Law, the Defendant may juſtify the ſame by plead- 


ing the ſpecial Matter. Ee, "IP 
L*. Oleror, If there be a ſuper Cargoe, a Requeſt ought to be made 
cap. 8. to him to begin firſt; but if he refuſes, the Mariners 


may proceed. s | 
Teg. Corſolat. II. If the Ship fo fortunes as to out- weather the Storm, 
aet Mere. and in Safety arrives at her Port of Diſcharge,theMaſter, 
and moſt of -the Crew, muſt ſwear that the Goods were 
Leg. Wisbicenſ, caſt over for no other Cauſe but purely for the Safety of 
ertic. 38, 39. the Ship and Lading. The Cuſtom of clearing of that 
Point, varies according to the ſeveral Countries or Pla- 
ces they arrive at. 5 r 
Where Goods are laden above the Overlope, or for- 
bidden Goods to be tranſported; if ſuch Goods happen 
to be the Cauſe of any Danger or Damage, the Maſter 
ſhall bear the Loſs ; alſo he may be perſecuted Crimi- 
| _ nally. | 
1eges Guliel 1. 12 King William the Conquerour, and Henry the Firſt, 
& 2. 1. c. 98. made and ratified this Law concerning Goods caſt over- 
d:patis ad le. hoard by Mariners in a Storm, in Imitation of the Anci- 
gem Rhodiam, © © — | 
ent Rhodian Law, De jact. = 
Selden ad Si ergo jecero res tuas de Navi ob metum moꝛtis, de 
Eaimerum © hot non potes me implatitare, nam licet alteri damnum 
Noret 4. inferre ob metum moztis quando periculum evadere non 
clock de poteſt. Et fi de hoc me melces, qd ob metum moztis nil 
Priſ. Ane lrum kc ciſſe de comeſpaiozari, Et ea que in navi reſtant divi- 
legibu fol. 167 dantur in communi ſecundum catalla, & i quis jeterit 
—— extra navim quando neceſſitas non exegerit, ea re⸗ 
ituat. 
IV. The Ship arriving in ſafety, the remainder muſt 
Lag. 1. © 2, come into the Averidge, not only thoſe Goods vrhich 
ad leg. Rbod. pay Freight, but all thoſe that have obtained Safety and 
8 ＋ Oleron. preſervation by ſuch Ejection, even Money, Jewels and 
thes, and ſuch like, are not exempted. 
But thoſe things which are born upon a Man's Body, 
Viauals, and the like put on Ship-board to be ſpent, are 
totally excluded from the Contribution. | 
jeg Misbicenſ- The Maſter ought to be careful, that only thoſe things 


Artic. 20, 21. of he leaſt Value and greateſt Weight be flung over- 
board. 


In 


t aberidges and Contributions. 173 


la the rating of Goods by way of Contribution, this 


Order is obſeryed. If they chance to be caſt before half 
the Voyage be performed, then they are to be eſteemed 
at the Price they coſt; if after, then at the Price as the 
reſt, or the like ſhall be ſold at the Place of Diſcharge. 
The Perſon (wboſe Goods have been caſt) is to be 
careful to have the ſame eſtimated before theShipdo diſ- 
charge, wherein the Maſter ought to be Aſſiſtant. | 
 Averidge, in the Merchant's Law, is uſed or taken for 
a certain Contribution that Merchants and others do 
proportionably make towards theirLoſſes who have their 
Goods caſt into the Sea for the Safeguard of the Ship, 


or of the Goods and Lives of them in the Ship, in the 


time of Tempeſt; and this Contribution ſeems to be ſo 


called, becauſe it is proportioned after the Rate of every 


Man's Averidge or Goods carried. It is derived from 
the French Word Averia Cattle. | 
Goods are ſhip'd in England, and a Tempeſt ariſeth, 


the Paſſeagers, for ſaving their Lives, caſt them over- 


board, and another Engliſh Ship takes them, the Own- 
ers bring Trover, it lies, becauſe delivered upon the 


Land, Cops verſis Tooker, 2 Rolls Reports, 498. 


It is lawful for Paſſengers to caſt Goods over-board 
out of a Ferry-boat, in Caſe of a Tempeſt, for Preſer- 


vation of their Lives: So if the-Ferryman ſurcharge the 


Boat with Goods, the Owners of the Goods ſhall 
have their Remedy againſt the Ferryman in this Caſe of 


a Surcharge, but not in the other Caſe, 12 Report 63: 


2 Bulſt. 280. 8 | 2 
V. As this Law doth take care that this common Ca- 


lamity ſhould be born by all the Parties intereſſed by a 1274 B:R. 


general Contribution, ſo the Commun Law takes notice Buſtrod. 
of the Misfortune, and makes Proviſion to indemnify 2247, #0298 
the Maſter ; and therefore if the Party-owner of ſuch —_—_— 
ejected Goods, ſhall bring an AQion againſt the Maſter or Report 63, 
Owners of the Veſlel, the Defendant may plead the ſpe- Noy 114. 
cial Matter, and the ſame ſhall bar the Pleintiff. Bradley & 
VI. Bur if the Ship's Gear or Apparel be loſt by Storm, Sainſt Beg. 
the ſame is not within the Averidge, but is accounted like Leg. 1. ff de 
unto a Workman breaking or ſpoiling his Tools, except eaercit. action, 
in the avoiding of a Danger, as the flinging the Maſt 
over-board, or the ſlipping the Te- Anchor or Boat. 
82 Goods 
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Ok Averidgeg and Contributions. 
Godds brought ſecretly in the Ship againſt the Maſter 


dleron. or Furſer's Knowledge, if ejected, no Contribution is to 


be had. 
Fohames Lo- This Order is obſerved generally in the rating the re- 
1 '& 3 mainder of the Goods by way of Contribution. 
4, oute ibutio. If they chance to be caſt over-board before half the 
ne. Voyage performed, then they are to be eſteemed at the 
Price they coſt; if after, then at the Price as the reſt, or 
the like ſhall be ſold at the Place of diſcharge. 
Leg. 1. del, VII. As the Common Law looks upon the Goods and 
Mer. exempt. Cargo as a Pawn or Pledge for the Freight, ſo the Marine 
— * _ Law looks upon them likewiſe as a Security for the an- 
ind, ſwering the Averidge and Contribution, and that the Maſter 
ought not to deliver the Goods till the Contribution is 
ſettled, the ſame being tacitly obliged for the one as well 
as the other. Ad Leg. Rhod. I. 2. St non conſervatis. 
Tee Navis 4. VIII. If through the rifling of the Ship, or the caſting 
2d Leg. xhod, or unlightning the Ship, any of the remaining Goods are 
And Viniw's ſpoiled, either with wet or otherwiſe, the ſame muſt come 
Commentary jn to the Contribution for ſo much as they are made 


fo.. 275 wor ſe. 1 


IX. If it falls out that a Ship entring into a Port. or 

Channel, cannot make way, and there be a lightning or 
disburdening of the Ship, then the Contribution falls two 
„ 2 3. Parts t6 the Lading, and one third to the Ship, except 
% the Ship ſurpaſs in value the Lading, or that there is ſome 
bad Quality in the Ship it ſelf, _ 5 
But to prevent that ambiguous Queſtion, if the Party 
covenants that the Goods ſhall be delivered at the Port 


. covenanted and appointed, then Condition makes Law. 
#epoſe So for the Pilot's Fee and riſing of the Ship off Ground, 


| when there is no Fault in the Maſter, 
Leg. quemsd- X. If two Ships happen to encounter and croſs each 
_— ; 29H other, and the Crew {wear their Innocency, Contribution 
. 1g. agui-· Muſt be made by a juſt Equality; but if one periſhes, as 
le. there can be no Proportion of the Loſs, ſo no Contributi- 
bon. The reaſon that is given, for that otherwiſe a Skipper 
might on purpoſe ſet an old weak Ship againſt a ſtrong 
| Ship, and by that Means hedge himſelf into a Contributi- 
20d. leg. 18. . on and Recompence, However, this bars not the Owners 
6. zum. 57. from bringing their Action againſt the negligent Maſter, 
3. Inſt fob ias. by which Means he may recoop himſelf in Damage, if it 
N | happen 


Ok averidges and Contributions. 277 
| 1 1 Ru: ; Goodwin ver ſ. 
222 2 Sea, the Action by the Civil 8 call de. of. 

If ſuch a Misfortune happens in the Night at Sea, the om 
Party, if he will compleatly arm himſelf for hisrecovery, 
ought to prove, 8 he made out Light or Fire, or o- 
therways gave notice by crying or calling out. 

XI. It it falls out in the Ship or Veſſel, by the indiſcreet uf Sernw, 5. 
Stowing or Lading thereof above the Birth-mark, that 27. & Si 23. 
ſuch Ejection happened, in that Caſe it has been uſed by 44 leg Aguil. 
the Marine Laws no Contribution to be made; but Sa- f 
tisfaction is to be anſwered by the Ship, Maſter, or 
Owners. | | | | 
If salt or Corn be laid looſe, or in an heap by divers 
Perſons in one Ar without Diſt inction, and the Maſter 
delivers to any of them their due Share or Quantity; but 
before the reſt receive their Share or Meaſure, the re- 
maining Salt or Corn waſhes or loſes, thoſe that had the 

good Fortune to have their Shares, ſhall enjoy it without 
any Contribution to the other Partners. Lex Mercat. 1 10. 

XII. If to avoid the Danger of a Storm, the Maſter cuts 44 leg. Rbod. 
down the Maſts and Sails, and they falling into the Sea, leg. 2. 5. S: 
are loſt, this Damage is to be made good by Ship and Conſervatis, 
Lading pro rata: Otherwiſe if the Caſe happens by Storm 
or other Caſualties, + 

No Contribution is to be paid in Caſe one Ship ſtrike 
againſt another whereby Damage happens, but full Satis- 
faction is to be anſwered the Merchant in Caſe of Fault 
or Miſcarriage in either; or an equal Diviſion of the Da- 
mage, in Caſe it happen by a Caſuality, as above. : 

If a Lighter or Ski, or the Ship's Boat into which part F. de leg. No:. 
of the Cargo is unladen for the lightning of the Ship, pe- ge onut. 
riſh, and the Ship be preſerved, in that Caſe Contribution {873% «1 
is to be made; but if the Ship be caſt away, and the Ligh- ia ht di. = 
ter, Boat, or Skiff be preſerved, there no Contribution of 4 Moore, fo, 
Averidge is to be had, it being a Rule, No Contribution 297. 
but where the Ship arrives in Safety. 8 : 

XIII. If a Ship happens to be taken, and the Maſter, totze. 5. 4: 
redeem the Ship and Lading out of the Enemies or Pi- jaw: J. 2. $i 
_ rates Hands, promiſes them a certain Sum of Money, for A fire 
Performance whereof himſelf becomes a Pledge or Cap- | 
tive in the Cuſtody. of the Captor; in this Caſe he is to 
be redeemed at the Coſts 3 of the Ship and 
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Ot Aberidges and Contttvntton s. 
Lading, and Money, if there be any in Her, are contri- 

: butary according to each Man's Intereſt for his Ranſom. 
Moore, fol. So where a Pirate takes part of the Goods to ſpare the 
297. pl. 44% reſt, Contribution muſt _—_ e þ 4005 
Hicks verſ But if a Pirate takes by Violence part of the Goods; the 
Falingion. reſt are not ſubject to Averidge, unleſs the Merchant Hath 
_— expreſs Agreement to pay it after the Ship is 

robb'd. 2s 
Grot. de in. But if part of the Goods are taken by an Enemy, or 


278 


1d. ju, Bol. py Letters of Marque and Reprizal, 8 contra. 


per e in So likewiſe in Storm, if the ſame is done for Preſerva: 
thirteentk XIV. In Ejectment the Maſter or Purſer of the Ship 
Chapter. fhall contribute for the Preſervation of the Ship, and al 
the Paſſengers for ſuch Wares as they have in the Ship, be 
it Pearls, precious Stones, and ſuch like; and Paſſengers 
that have no Wares or Goods in the Ship, yet in regard 
they are a burden to the Ship, Eſtimate is to be made of 
his and their Apparel, Rings, and Jewels, towards a Con- 
tribution of the Loſs; and generally all things in the Ship, 
except the Victualling and Proviſions of the Ship, and the 
Bodies of Men (unleſs Servants) muſt bear a proportiona · 
ble Share in the Conttibution. 
The Eſtimate being made of the Goods loſt and ſaved, 
Thad. de jaft. the Price is to be ſet down, not for how much they were 
fol. 196, 197. bought, but how much they might be ſold for at the time 
195; when the Ejectment was made; and if any thing be flung 
into the Sea, and endamaged, and aftetwards is recover- 
ed again, yet Contribution is to be made only for the 
Damage. | | 3 | 
XV. Contribution is to be paid for the Pilot's Fee that 
hath brought a Ship into a Port or Haven for her Safe- 
guard, (it being not the Place ſhe was deſigned for) ſo 
to 2 her off the Ground when there is no Fault in the 
Maſter. Ro : 


Oroꝛius In. If a Maſter of a Ship lets out his Ship to Freight, and 


tr ode HoB. then receives his Complement, and afterwards takes in 
—1 Fickew G90ds without leave of the Freighters, and a Storm ari- 
Commentari- ſes at Sea, and part of the Freighters Goods are caſt over- 
es on the board, the remaining Goods are not ſubject to the Ave- 
Lavsof ridge, but the Maſter muſt make good the Loſs out of 


_ fel. his own Purſe, Do 
I. The 


Pk averidges and Contributions. 279 
The Goods which are loſt are to be valued, and tte 
Goods ſaved are to be eſtimated, which being known, a 
proportionable Value is to be contributed by the Goods 
faved, towards Reparation of the Goods ejected, or caſt 
over- board. | N 
In which, regard is always had, not to what might be 
got by the Goods loſt, but what the intrinſick Damage is 1, 
by the loſs of the ſame; the which are not to be eſtimated My ap 8 
what they might have been ſold for, as what they coſt, 11. 
or were bought for. ; | 
XVI But now the Cuſtom is general, the Goods ſaved The Cuſtom 
and loſt are eſtimated according as the Goods ſaved were of laces va- 
ſold for, Freight, and other neceſſary Charges, being 4% df, 
firſt deducted. 8 8 
If there were Plate, Jewels, or the like, in a Trunk, which is done 
Cheſt, Pack or Bale, at the time of their Ejection, if by Merchants 
there be a ſuper Cargo, he ought to give notice, by diſco- and 2 iners 
vering of the ſame to the Maſter or Mariners, otherwiſe 1 P 
he ſhall be anſwered in the Contribution no more than the Court. 


the bare extrinſick Value appeared to be; but the Aſſu- 44 Leg. &hod, 
rers will hardly fare ſo well. SO « oa 
rer. dt vi. 


If Contribution ſhall be ſetled, and the Merchant will / 2 
not agree, the Maſter may detain the Lading, for the is ER. : 
ſame is as tacitly obliged to anſwer that as the Freight; Pom. 
and if at the Common Law the Merchant ſhould bring an 
Action, the Defendant ſhall bar him by pleading the ſpe- 

_ cial Matter. 

If Goods are caſt over-board, and afterwards are re- ff ibib. leg. 
covered, Contribution ceaſes, ſaving for ſo much as they N, S. cum 
are damnified and made worſe by reaſon of ſuch Eject- en. 


ment. 
Note, Goods caſt over- board to lighten the Ship, make Leg. 25. O. de 
no Derelict. | 55 | £705. leg, fal- 
And though ſuch Neceſſity ſeems to ſubject the Lading h 3,25 1%" 
to Ejectment, to prevent the Ruin and Deſtruction of the 2 
Perſons, yet ſome Lading ſeems excepted, and therefore 
Cannon, and other Inſtruments or Proviſions conſigned to Bacon Max. 


relieve a City, ought not to be flung over-board ; for in fol. 1. privi- 
legrum non v#- 


ſuch Caſe the Law impoſeth on every Subject, that he £ 
prefer the urgent Service of his Prince, before the Safe- publica. 


ty of his Life. 


8 4 XV“. 


280 


of averidges and Contributions, 


XVII. Goods taken upon the Sea, are of three Sorts; | 


1. Goods taken by Letters of Mart, by jus — — 
2. Taken from Pyrates or Sea Rovers; And 3. From 
profeſſed Enemies. Thoſe Goods that are taken from 
Pirates, are eſteemed to be the juſt Prize or Prey to any 
taker of them, ſo that an Account be of them to the 
Admiral. If a Ship or Goods be taken from a profeſſed 
Enemy, it is to be proceeded in according to the Autho- 
rity whereby it was taken, But if Goods be taken 
by a profeſſed Enemy, and afterwards they are taken 
from him, and the ſame Owner claims them, they ought 
to be reitored to him, for the Law looks upon theſe Goods 
as received, not taken, yet with ſome Recompence for 
them. But when ſuch Goods became lawful Prize to the 
Taker, then the Admiral is to have his roth Part, and 
the Remainder to be proportionably divided between the 
Takers. Lex Mercat. 113,114 | - 


CHAP 


{ 
| 
| 


| 
| 
| 
| 


| 228 of fraudulent Policies. 
V * 


XI. Goods enſured in one Sbip, are 
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I. A ſurances, hy whom firſt imroduced 
II. Aſurances, the Nature of theme 
III. How eſteemed of by Law. 
IV.The various ways of enſuring,and 
on what, | 
V. Aſſur ance when eſteemed moſt dan- 


Of the Receipt of Premio, and 
the cuſtom of Abatement on loſſes. 

VII. policies that now enſure againſt 

| all the accidents of Heaven and 

Earth. | 

VIII.A Sbip enſured generally whe- 

tber the ſame includes the Cargo, 
and whether it is neceſſary in the 
Policy to mention the particular 
Gooa's. 5 4 

IX. If the Maſter is diſcharged of 
the damage, whether the inſurer 
may be made liable. 

X. Asbip enſured from 4 Port, and 
ſhe is burns before her departure, 
2 the Aſſurers are made li- 
able. 


© afterwards in the Voyage put into 
another, the ſecond miſcarries,whe- 
ther the Aſſurers are made liable, 

XII. 4 Man enſures more than the 


| XIII. 4 Ship in enſured fromien Pore 


to another, and there to be landed; 
the Cargo after arrival is ſold, and 
Beſore landed i burnt, whether the 
» Aſſurers ſhall be made anſwerable. 

XIV. 4 Sbip enſured from one Port eo 
(blank) being in time of War 
taken, whether the Aſſurers ſhall 


anſwer, 


ter a loſs; and what operation the 
ſame has by cuſtom. 

XVI. Of the Office ereſted by the Sta- 
tute of 43 Eliz. what power; 6 
the Furiſdidions claimed by thoſe at 
Common Law and the Admiralty. 


XVII. What Power and Authority 


was given by the Statute of 43 
Eliz. to that Court. 

XVIII. What things it was deficient 
in, and holpen by the staeute of 
14 Car, 2, cap. 23. and of their. 
Authority and Power general at this 


day. 

XIX. Of the advantages that ſeem 
to accrue to publick Aſſurances, dif- 
ferent from private ones. 

XX. The Office of Inſurance for youſes 
burnt or demoliſbed by, or by reaſon 
of Fire: The Fund 10 anſwer the 


value of the Cargo, the Cuſtom in 
ſuch caſe when al xs av 


Premium, and the ratesfor inſurin,. 


I. T is conceived by Snetonias, that Claudius Cæſar was 
the firſt that brought in this Cuſtom of Aſarance, by 


which the Danger and Adventure ofthe Voyages is divid- 


XV. Of the Enſured's renouncing agg 
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In vita Claud. 
Cæſ ar, lib, 28. 
18 | 
Leg. 1. . qui 


ed, repaired and born by many Perſons, who for a cer- $4114 cog. 
tain Sum, by the Spaniard: called Premio, aſſure Ships or 
Goods, or both, or a Proportion, according as the Poli 


cy is *. 


E 


U. 4furances 


5. 3 in 


Gro de ure 
Belli ac Paci, 


lib. 2. 77 12. 
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II. Aſſurances are either Publick or Private. Publick 


Cap. 13 $-105+when they are made and entred in a certain Office or 


Court, commonly called the Office of Aſſurance on the 
Royal Exchange in London; and the ſame are called Pub- 


lick, for that it is free for any Man to reſort and ſee what 


another hath aſſured upon his Adventure. 
Private is, when an Aſſu4ance is made, but the Enſured 


keeps the ſame ſecret, not deeming it fit that any ſhould 


| fee or know their Cargo or Adventure, or what Premio 


43 Eliz. c. 12. 


they have given, or aſſurance they have made; and the 

ſame being never entred in the Office, is known by the 

name of a Private Aſſurance. 1 
Form of an Aſſurance of Goods, outward bound. Laws 


of the Sea. 585. Appendix to the ſame. 5. 


Another Form of Ships only. Appendix to the Laws 
of the Sea. 3. 8 5 

Another on Ship and Goods, ibid. Appendix 6. , 
HI. By the Common Law they are both of the ſame va- 
lidity, as in reference to obtain ſatisfaction from the En- 
ſurers, if loſs or damage ſhould happen to the Adven- 
ture. 5 ET 

But by the Proceedings erected by Statute of 4.3 Eliz. 
cap. 12, only thoſe that are entred in the Office of that 
Court, can be ſued or determined there, 


Indebitat Aſſampſit pro præmio, upon a Policy of Aſſu- 


rance upon ſuch a Ship, the Defendant demurred ſpeci- 


ally becauſe he did not ſhew the conſideration certainly 


what the Preemium was, or how it became due, ſed non 
allocat for it is as good as Indebitat pro quodam Salario, which 


hath been adjudged good. Fowlk cone. Pinſacke 2 Levinz. 
3 5 


53. 24 
If the Perſon whoſe Name is ufed in the Aſſurance, , be 
in Time of War taken to be no Friend to the State, there 


is danger to pay the Aſſurance. If after the Subſcription 
of the Aſſurer, the Goods ſhould be arreſted and made 
forfeited, to anſwer the fame to the Prince, as it often. 


__—_— 
fy 
Maſter, not the Aſſurer is reſponſable. So if the 


the Goods be loſt in default of the Pilot. Lex Mercat- 
108, 109. | WS 


; . Policy 


Goods are ſtoln or embezeled on Shipboard, the 


PR... 


— 


— 
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Folicy of Aſſurance to warrant a Ship for 12 Months, Aſſurance for 
g the Ship did not periſh within the time of 12 Months, 12 Months, 
being accounted according to the Months of January, Fe- * 
raary, &c. but within 12 Months reckoning 28 Days to 5 
the Month reſol ved that the Policy was not forfeited. 
Cited in Sir Moollaſton Dixess Caſe 1. Leond. 96. | 

W. Aſſurances are of various ſorts, ſome being to places 
certain, others general: Thoſe that are made to places Leg 4. 5. B. ie 
certain, are commonly upon Goods laden or to be laden Nu fen. 
aboard: outward, and until the ſame Adventure ſhall be 
laid aſhore at ſuch a Port. . | 

Dr upon Goods laden or to be laden homeward in ſuch 
a Ship till the Adventure ſhall likewiſe be landed. 

Or elſe npon Goods out and in, with liberty to touch FohannesLoci- 
at all Ports as are mentioned in the Policy. nius, I. 2. c. 5. 

S0 likewiſe on Ships that go Trading-Voyages as round S. 5, 6. 
to Cales; and that it ſhall be lawful after the Ships deli- 
very there, to take in at the ſame Port another Cargo, 
and with that proceed to the Weſt-Indies or other parts 
and back again to Cales, and from thence to London; this 
Policy being general and dangerous, procures ſeldom ſub- 
ſcriptions, or at leaſt very chargeable ones. 

As Goods and Merchandize are commonly Enſur'd, ſo autor. 5. 3. 
likewiſe are the Ships Tackle and Furniture; but in re- aum 13. eg. 
gard there ſeldom happens a Voyage but ſomewhat is 43/64. 
miſſing or Ioſt, the Premio commonly runs higher than 
for Merchandize. | 

Aſſurances may be made on Goods ſent by Land, ſo Liſte ver.Sedg. 
likewiſe on Hoyes,and the like, and may be made on the wick. Mich. 
heads of Men; as if a Man is going for the Streighis, and 2 * 
perhaps is in ſome fear that he may be taken by the Mie: & F 

or Zwkjſh Pirates, and ſo made a Slave, for the Redemp- 4 
go whom a ranſom muſt be paid, he may advance a 1 
io accordingly upon a Policy of Aſſurance; and if 4 
there be a Caption, rhe Aſſurer muſt anſwer the Ranſom | 
+, that is ſecured to be paid on the Policy. 

V. Thoſe Aſſurances are moſt dangerous when there If ſuch Enſu- 
are theſe words inſerted, lof or not loft 5 which is commonly in . gte | 
done when a Ship hath been long miſſing, and no Tidings they then tc? HH 
can be had, the Premio Teſpecially in time of War) will down the | 

run very high, ſometimes 30 or 40 per Cent; and though Hour when 
- = * it timation 18 


4e Cabs, 


* * Ae. 0 TT * W 
i 4 o . 5 : 
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given of the ĩt happens at the time that the ſubſcription is made, the 
Joſs. Ship is caſt away, yet the Aſſurers muſt anſwer. 
Lociniue, tib.2. But if the Party that cauſed the Aſſurance to be made, 
«4p: 5. S. 910. ſaw the Ship wreckt, or had certain Intelligence, ſuch 
ſubſcription will not oblige, the ſame being accounted a 
meer fraud. 1 1 TT 8 
Arthur Stock- So likewiſe if the Aſſured, having a rotten Veſſel, ſhall 
den of Stock- aſſure upon the ſame more than ſhe is worth, and after- 
Mich. 26 cr, Wards give order that going out of the Port, ſhe ſhould 
2. in B. . be {unk or wreckt, this will be fraudulent, and not oblige 
Afrerwards the Aſſurers to anſwer. 5 = ; 
convicted by In the Year 1678. one Nownham Perkins and Stogkes 
Information were Owners of a Veſſel called the Moy-Flower Ketch, the 
: ods op nom Veſlel coming laden with Wines on the account of one 
Hilarii ſequen. Fierbraſſe and Stone to the Iſle of Wight, Perkins being then 
in B. . Vide in the ſame place, contrives with one Ivy the Maſter to 
Liv. lib. 25. ſell the Freighters Goods privately, and that being effe&- 
| ed, to go out to Sea ſome ſmall diſtance from the Iſle,and 
there privately fink the Veſſel, and pretend ſhe ſtruck, 
and then foundred by the extremity of Wether, The 
Plot being laid, Perkivs haſtens up to London, and makes a 
Policy of Aſſurance on the Veſſel; which being done, re- 
mits his Orders to Ivy to put in Execution the contrivance, 
and accordingly the Goods, or the beſt of them, being 
diſpoſed of, ſtands out to Sea,. and then with his own 
hands, by the force of an Iron Crow, makes a hole in the 
hold, and then in his long Boat (the Crew perceiving the 
Veſſel to be finking) conveys himſelfand Mariners aſhore ; 
- Toy remits up advice of the loſs, and Perkins (as if he had 
never known any thing of the matter) demands the Mo- 
nies aſſured with great Confidence, and thereupon brings 
an Action for the ſame; but before the Cauſe came to a 
Tryal, Fierbrafſe and Stone bring a Trover againſt Perkins, 
and thereupon the whole Practice came out, and a Ver- 
dict was had againſt the Defendant, with this further, 
That if Perkins would proceeed on his Actions on the Al- 
ſurance: he muſt expect that this practice and fraud of his, 
would totally Poiſon his Aſſurance, and thereupon being 
well adviſed, never proceeded. „„ 
The Subſcrip - VI. Few or ſcarce any enſure the whole Ship, but the 


Eil. 3.3 2 Car. 
2. B. R. 


tion mentions Subſcriptions being for Sums certain, as 50 /. or 500 /. 
as if the Pre- at the Premio then current, which when the — is 
» | rn 


mis had been 
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born they receive; but if a loſs happens, the Premio is de- actually recei. 


ducted together with the uſual Abatement: So that the ved, but it is 


Enſured receive much about 80 per Cent. if à loſs hap- _— done 
a Pens. a | f 


VII. The Policies now adays are fo large, that almoſt all — 5 
thoſe curious Queſtions that former Ages, and the Civili- 
ans according to the Law Marine, nay and the common 7 
Lawyers too, have controverted, are now out of debate; V que in na- 
: ſcarce any-misfortune that can happen, or proviſion to be fot _— 
made, but the ſame is taken care for in the Policies that —ͤ— 
are now uſed; for they enſure againſt Heaven and Earth, vi publico 51 
ſtreſs of Weather, Storms, Enemies, Pirates, Rovers, & c. culb eſſent. Ne- 


or whatſoever.detriment ſhall happen * or come to the S115 


or JP : . certalucra pro- 
thing enſured | Ge. is provided for. poſein ſu —— 
| | in ſe damno, fe 


cui quid per tempeſtates accidiſſet, Livius, lib. 23. cap. 25. Vide Zeſius in Commentario 
4d digeſta tit. pro Socio, num. 25. Sub nomine periculi, de goo Be caurio, comprebentitur 
omnis caſus qui accidit in mari, ator, ab hoſtibus, prædonibus, repriſailiu, ut vocam 
arreſtis aliiſque modis uſitatis & inufitatis citra fraudem & culpam contrahemtium,aut domi. 
ni mercium vel nauis. Grotius de Fure Holl. part. 24. 


VIII. If a Merchant enſures ſuch a Ship generally, and Tociniu, lib. 2. 
in the Policy it is expreſſed of ſuch a Burthen, the Ship C. 5+ 5 7. 
happens then to be laden and after miſcarries, the Enſu- 9 '* 
rer ſhall not anſwer for the Goods, but only for the 

_— wt 5 

IX. It matters not in the Policy whether the particular 
Wares and Goods are Named, but generally upon the 

Principal Wares, and all other Commodities laden or to 
3 for the.Enſured, or for his account, or for any 

other. | WT 

X. If a Ship be Enſured from the Port of London to Cales, 

and before the Ship breaks Ground, takes Fire, and is 

nt, the Aſſurers in ſuch a caſe ſhall not anſwer, for 

the Adventure begun not till the Ship was gone from the 

Port of London; but if the Words had been, ur and from 

the Port of London, there they would upon ſuch a misfor- 
tune have been made liable. ES 

If ſuchan Aſſurance had been from London to Cales and Note, ThePort 
the Ship had broke Ground, and afterwards been / driven — 25 
by Storm to the Port of London, and there had took Fire, ease fore. 
the Enſurers muſt haye anſwered; for the very breaking land in the 
Re” | 185 b = ot lle of Thenet, 


9 * * 
. : * "EP * 3 
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over in a Line of Ground from the Port of Londem was an Inception of 
to the Naſe in the Voyage. | ; 1 | 5 
m— On the other hand, if a Man at Cale enſures a Ship 
to London. from thence to London, if a loſs happens, the Aſſurer, if 


Bridge, Rot. he comes into England, ſhall anſwer by the Common Lew ; 


Scacar. 15 Cars for though the place where the Subſcription was made, 
5 6. 14. in and the Premio given was in a Foreign Country, yet that 
Quare impedit, is not material, for the Action that is brought is ground- 
5R, 2 Tryal ed on the Promiſe which is tranſitory and not local, and 
54 q ſio it was adjudged where the Defendant in conſideration 
644 8. it. of 10 l. had enſured, that if the Plaintiff's Ship and Goods 
7% did not come fafe to Londen, he would pay 100 J. after- 
wards the Ship was robb'd on the Sea, and in an Action 
brought for the 100 J. the Plaintiff had Judgment, not- 
withſtanding the Robbery or Loſs was on the main Sea 
and the Subſcription out of the Realm. 
That has XI. If Goods are Enſured in ſuch a Ship, and after- 
been mucn yards in the Voyage it bappens ſhe becomes leaky and 


S crazy, and the ſuper Cargo and Maſter by conſent become 


Mi. b ; 30. 
31 Blix. 


the Court Freighters of another Veſſel for the ſafe delivery of the 


have general · Goods; and then after her relading, the ſecond Veſſel 


Iy indined miſcarries *, the Aſſurers are diſcharged : But if there be 


agairft the theſe words, The Goods laden to be tranſported and delivered 


Aſſurers Leg. 


ult. 44 Kbod. at ſuch a place by 1be ſaid Ship, or by any other Ship or Veſſel, 


Digeſt. Paulus, until they be ſafely landed, then the Enſurers muſt anſwer the 


lib. 14. tit. 2. misfortune. 1 an 75 | 

$- ſer XII. If a Man Enſures 5000 I. worth of Goods, and he 
Vide Grot, In. hath but 2000 J. remitted, now he having enſured a real 
oy ” _ Adventure, by the Law Marine all the Aſlurers muſt an- 
indeed is ſwer pro rata, if a loſs. But by the Opinion of ſome, only 


more the Cu- thoſe firſt Subſcribers who under-writ ſo much as the 


ſtom of Mer- real Adventure amounted to, are to be made liable, and 


1 than the reſt remitting their Premio 10 6. per Cent, deduged 
#-  — out of the fame for their Subſcriptions, are to be diſ- 
charged. 5 . 5 | 

Debt upon Obligation with Condition, to pay ſo much 

Money, if a Ship returned within fix Months from Oftend 

in Flanders to London (which was more by a Third part 

than the Legal Intereſt of the Money) and if ſhe do not 

return then the Obligation to be void, the Defendant 

pleaded that there wasa corruptAgreement between him 

and the Plaintiff, and that ar the time of making = _ 

| . 


LD 


111er e erer 


2 
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Obligation that he ſhould have no more for Intereſt, then 
the Law permits in caſe the Ship ſhould ever return, 
and averrs that the Bond was entred into by cowin to 


avoid the Statute of Uſury. Per Hales clearly this Bond 
is not within the Statute, for this is the common Way 


of Aſſurance, and if this were void by the Statute of U- 

ſury-Trade would be deſtroyed, for it is a caſualty whe- 

ther ever ſuch Ship ſhall return or not, but he agreed the 

Agreement was well taken, becauſe it diſcloſed the man- 

ner of the Agreement. Hardres 418. Foy againſt Kent, 
Action upon the caſe, upon a Policy of Aſſurance of To _ 

Goods from London to Naples ; the Adventure was to ith Convoy. 

begia in time of the Lading at London (dangers of the 

Sea only excepted) with this Clauſe, warranted to de- 

part with Convoy, the Ship departed with Convoy, but 


was ſeparated from the Convoy, by ſtreſs of Weather, 


and put into Torbay, and was there detained by contrary 

Winds, afterwards the Maſter of the Ship expecting to 

meet the Convoy, departed out of the Harbour, but could 

not meet the Convoy, being hindred by ſtreſs of Weather, 

the Ship was taken by the F/ench. Judgment per Quer 

Tefferies againſt Lagendra. N 

XIII. A Merchant Enſures his Goods from London to Lociu. l. 2. c. 4. 
Sally, and there to be landed; the Factor after arrival, & + And by 


having Opportunity, ſells the Cargo aboard the ſame Ship — — 6 


without ever unlading her, and the Buyer agrees for the js a time al- 


Freight of thoſe Goods for the Port of Venice; before ſhe lotted after 
breaks Ground the Ship takes Fire, the Aſſured and Buyer the Ships ar- 


are abſolutely without remedy; for the Property of the nal at her 


Goods becoming changed, and Freight being contracted = —_— G 

de novo, the ſame was as much-as if the Goods had been ture is — de 

Landed. 5 | born by the 
And fo it is if the Factor after her arrival had contract- Enſurers, 


ed for Freight to another Port, and the Ship had happen- * 


ed to take Fire, the Aſſurers are herereby ablolutely diſ- 471. 13. Aſe- 


charged for ever. cur Antwerp. 
XIV. If a Ship be Enſured from London to and Caſe of Mon- 
blank being left by the Lader to prevent her ſurprize by _ — 
the Enemy, in her Voyage ſhe happens to be caſt away, c po eee | 
though there be private Inſtructions for ber Port, yet the 1585. 
Enſured fit down by the loſs, by reaſon of the uncertainty. 
So a Blank is left in the Policy for the value of the 3 
a To 8 a= 
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| Goods be not the Cauſe of her inability to enter, but 
ſome dad quality proceeding from the Ship its ſelf, or 


g cap. 5* F. 8. 
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Lading, if a loſs, and there be not words that? ay ſup- 
ply, the Enſured may endanger the Policy. + 
A taking of a Ship (that is inſured) by Pirates is to 


be underſtood, the perils of the Sea. Pickering againſt 


Barkley Stiles 132. 2 Rolls Abr. 248. x 

Where Goods are redeemed from a Pirate, contribu. 
tion muſt be paid by all, becauſe the Redemption is made 
for the ſafety of all, but if the Pirate be once Maſter of 


all, and yet take but ſome ſpecial Goods, whether from 


Ship or Merchant, and not as a Contentation for ſparing 
of the reſt, in this caſe, becauſe the Remainder is not 


: . aſſured thereby, but freely ſpared; no Contribution is to 


be made for the taken Goods to charge any Aſſurer with 
any part thereof. So Contribution ſhall: he made for 
Goods ſpoiled by Wet, or other accident. Again if it 


be needful to lighten a Ship for her eaſier entry into Har- 
bour or Channel, two parts of the Loſs fall upon the 


Goods, and the third upon the Ship, unleſs the Ship is 
more worth then the Lading, and the charge of the 


that otherwiſe it be provided in the Charter-party. Lex 
Mercat. 1c 9. | | . 


XV. After notice of Loſs, the Enſured, (if he doth 
think fit) for that he hath Enſured the moſt of his Adven- 


ture, or that he would have the aſſiſtance ofthe Aſſurers; 


when there is hope of Recovery of the Adventure, he may 
then make a Renunciation of the Lading to the Aſlirers, 


_then he comes in himſelf in the nature of-an Enſurer, for 


ſo much as ſhall appear he hath born the Adventure of 
beyond the Value Enſured. HP 


But if the Merchant ſhall not renounce, yet there is a 
power given in the Policy for him to travel, purſue and 


endeavour a Recovery (if poſſible)of the Adventure after 


a misfortune to which the Aſſurers are to contribute, the 


fame being bur a trouble to give caſe to the Aſſurers. 


If prohibited Goods are laden aboard, and the Mer- 
chant enſures. upon the general Policy, which always con- 
tains theſe words: Of the Seas, Men of War, Fire, Enemies, 


Pirates, Rovers, Thieves, Fettexons, Letters of Mart, and 
Counter mart, Arreſts, Reftrainments and Detainments of King 


and Princes, and all other Perſons, Barratry of the Maſter 
N an 


/ l 


AA * 
to the burt you; rene Tow ever they ſhall ha Miifortianes 
any part or parcel tb ent of the Goods and M « gle” eee 
Fee e hehe i ſock Goods fa 
anſwer? It is : oods, the aw- 
rence hath eee, are _y ought cg _ ought to Sub nomine 
of Lading to be i nzwhere Goods are ar the diffe- 7iculi, de -” 
they rs congned fr; bx by mater cx rec g, 
the ladi | 3 but by matter „ for which end 
Fr S after gate caſmqu? 
Clauſe, 4nd all ; urers muſt Anſw arrival are d tem 8 
e her Peril. erz by virtue peftare, 
ere anger re mogeorg robs — 
the ſame, ſuch A — unlawful, and the oods were predonibus, re- 
ſſurance will © he Lader k priſaliu, ut 
anſw X a will not ob Knew ot „ut vo- 
3 loſs; for the ſame is not blige the Aſurers to cont reſt, 
A Pol vr fraudulent - Aſſurance as ian, ee 
Shak upon Moni * from: Cadic, to Vina Crazy in New Frauen, & 
ind of Goods x 2 — in New peurium a 
board the Good Shi ee whatisever 1 OY doming mere? 
„ Oaden a- cee, 
; mediately from coe fading be 3 beginning — rol. F 4 
Monies from the ti ore a Day t ning am- , Oh 
„ e — 
with Proviſo to ſta to Vers Cruze, and after Deliv to fide verſandur 
al, likewiſe to 43 tom hr or Place in her Vi 8 
unlade without t Porto Rico, and ther *. e, rogue 
bein a wn Prejud ice to the — — lade and = 3 
Jertexon: Let ay Hres, Ene mies, Pirates, No a c. againſt 5* S. 8. ” 
See, Arref 3 e eee 
F 15 1 eſtrainti and Detainments of p 4 7" ixalt at 
The Ship te Cake! Condi r — — 
ruze, and before arrive adiz,, did depart toward 4s 
the Goods were th _ there, touching at 7 s Vera 
brought u ere ſeired and atreſted, i auto Rico; 
| pleaded A That — fl the Defendant 1 Action ace Houblund 
the Port of Rico p at her arrival in her V in and verſus Edmund 
dize r * laden with Goods and 'Oyage at STIR. Bill. 
become borfcltedl b the ſame, and alſo the Shi ig 1 52 ” Car. 2. 
there Gized and tak e of the Preprints and was Path. [ot 
hould enſure, —_ — was, if _ 1 F 
n yg PTY m Order Pro 3 wners 
| 7. op prohibited Goods to be 
la- 


7 ; 
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In ; ** 2 IVES ob 7 * T SY 


Ok Policies of Alluxance. 
laden, whether that an Arreſt upon the ſame ſhould En- 
title them to a Recovery? The ſecond Objection was, If 
(as the Defendant had pleaded this Plea) the ſame were 
good Z* As to the firſt, the Court did all incline, that 

the Enſhrance ought to be bona fide, i. e. the Reſtraint 
ought to de of ſuch Goods as by Law were not reſtraina- 
ble 3 but ſſely that cannot be, for the Intention of Poli- 
cies are to warrant the Perils of all manner of Goods in 
all manner of Caſes. 80 that if there be a loading bens 
fide, be it prohibited or not, the ſame in Caſe of Loſsought 
to be anſivered, unleſs it were a fraudulent Contrivance: 
But to the ſecond, it was reſolved, That the Plea was in- 
ſufficient ; for admitting the ſame ſhould not oblige the 

Like Judg- Enfurer, yet becauſe the Defendant did not ſhew. that 
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men AS K* the Goods were laden either by the Enſured, or by their 


3 Factor or Order, otherwiſe the ſame ſhould not conclude 


Houbland, them; for perhaps the Maſter or his Mariners, or a Stran- 

Trin. 32 Car. ger, might load them on Board without Order, ſo that 

2.19 B. A Rot. upon the meerInſufficiency of the Manner of Pleading, and 

— not of the Matter, the Court gave Judgment for thePlaiatiff, 

But if a Merchant will Freight out Wool, Leather 

112 ce. 2. and the like, or ſend out Goods in a Foreign Bottom &, 

cap. 32. and then make a Policy, the Ship happens afterwards. to 

14 Car. 2. be taken, by Reaſon of which there becomes a Forfeiture 

5 95 75. of Ship and Lading, the Enſurers are not made ſubject 

i * is. to anſwer the Damage; for the very Foundation was Ille- 

4 gal and Fraudulent, and the Law ſupports only thoſe Aſſu- 

rances that are made bone fide ;, for if otherwiſe, and Men 

could be enſured againſt ſuch Actions, they would de- 

ſtroy Trade, which is directly to thwart the Inſtitution 

and true Intentions of all Policies. : | 

But if Goods ſhould happento be lawfully Enſured, and 

afterwards the Veſſel becomes diſabled, by ' reaſon of 

which they relade by conſent of the ſaper Cargo or Mer- 

chant, into another Veſſel, and that Veſſel, after arrival, 

Fineriſh. a4 proves the Ship of an Enemy, by reaſon of which 

teg. comrat. the Ship becomes ſubject to Seiſure; yet in this Caſe 

23.de Reg. jur. Enſurers ſhall anſwer, for that this is ſuch an Accident as 
2 15, P42+ is within the Intention of the Poli /p. 

Sono 4g Several Men lade aboard Salt, without diſtin&ion, not 

Cro. num. 335. Putting them in Sacks, and the like; the Ship arrives, 

| the Maſter delivers to their Principals according to their 
Bills 


# 
* 
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"1 Bills of Lading as they come one by one, it falls out that Int in pr. guib- 
ſome of the Salt is waſh'd or loſt by reaſon of the Damp- 4: 3 
neſs of the Ship, and that the two laſt Men cannot re- — — 3 
ceive their Proportion. There are in this Caſe theſe 98 


things to be conſidered : 1 f 

_ -12y!Whether the Maſter is bound to deliev H the exact 

quantity? 3 

2. Whether thoſe that have received thisLoſs can charge 
the Aſſurers? 5 : 


3. Whether the Aſſurers can bring in the firſt Men for 
a Contribution, they having their Salt delivered to 
them compleatly ? | | | 

Certainly the Maſter is not bound to deliver the exact . t Ge. 
Quantity,nor is he obliged to re-deliver the very ſpecifi- = 1 
cal Salt, but only as Men are to repay Money or Corn by ſon's Caf, Bo- 
the diſtinction in a Bag or Sack, and out of them; but if zarr, fo}, 88. 
the Fault was in not pumping, keeping dry his Deck, and g. qu04. con- 
the like, there 9 contra: Though perhaps there may be“ de verb. 
ſpecial Agreement, . f 

Beſides, this is a Peril of the Sea which the Maſter 
could not prevent, and of neceſſity he muſt deliver to one 
firſt before another. 2 
As to the ſecond, It is no Queſtion but that the Aſſurers 
ſhall anſwer, But whether they ſhall bring in the firſt Men 
for Contribution, may be ſome doubt. 

It has been conceived by ſome, that they ought not ; | 
for they delivered their Salt to the Maſter tanquam in D. ley. in no · 
Creditum, and was not to expect the redelivery of the ne. 
ſame ſpecificial Salt: Beſides, the Maſter muſt of neceſſi- 
ty deliver to one Man before another. 

But by others it has been conceived they ought to con- 
tribute pro ratione; for as Goods ot neceſſity, ſome muſt 
be beſtowed in the Hold, and that ſuch Goods ſeldom 
eſcape the Peril of the Sea; ſo the reſt muſt of neceſſity 
— to that Misfortune, and ſo make no Diſt in- 

ion. 

The Bills of Lading are very uſeful to ſettle the Diffe- 
rence between the Aſſurer and Aſſured, of which there 
are three Parts, one ſent over Sea, the other left with che 
Maſter, and the laſt remaining with the Lader. 

XVI. The Office of Aſſurance was erected by the Sta- 
tute of 43 Eli. cap. 12. which reciting; * That whereas 

| Lou i Dif- 
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differences growing upon Policies of Aſſurances had 


< been ordered by diſcreet Merchants, approved by the 
© Lord Mayor, who did ſpeedilmdecide thoſe Cauſes, un- 
7 til that of late Years divers Perſons did withdraw them- 
© ſelves from that arbitraryCourſe,and have ſought todraw 
the Parties aſſured to ſeek their Monies of every ſeveral 
Aſſurerer by Suits commenced in her Majeſty's Court to 
© their great Charges and Delay: Whereupon it was En- 
© acted, That the Chancellor or Keeper, for the time being, 
© ſhould iſſue forth a ſtanding Commiſſion (to be renew- 
ed Yearly, or as often as to him ſhall ſeem meet) for the 
hearing and determining of all ſuch Cauſes ariſing on 
© Policies of Aſſurance, as ſhall be entred in the Office 


| © of Aſſurance in London. : Ny | 


CY 


The judges or Commiſſioners appointed,are the Judge 
of the Court of Admiralty, the Recorder of London, two 


DPocqtors of the civil Law; two Common Lawyers, eight 


grave and diſcreet Merchants, or to any five of them; 
and that they, or the greateſt part of the Commiſſioners 
have power to Hear, Examine, Order and : Decree all 
ſuch Cauſes in à brief and ſummary. way, without for- 
mality of Pleading, EE ood 
- They have Power to ſummon the Parties, examine 
Witneſſes upon Oath, commit to Priſon upon refuſal of 
Obedience to their Decrees ; they are to meet once a 


Week at the Aſwrance-Office, or ſome other convenient 


ublick Place, and no Fees at all are to he exacted by any 
Perſon whatſoever. . STII of, OR 
There lies an Appeal from their Sentence to the Lord 
Chancellor or Lord Keeper (but the Party muſt depoſite 
the Monies decreed, and.then (though the Party be im- 
priſon d, he may be diſcharged) and then it lies in the 
Lord. Chancellor's or Keeper's Breaſt to affirm: or reverſe, 
and. to award the Party aſſured double Coſts. - : -. 


No Commiſſioner being Party Aſſurer, can act by ver- 
tue ot this Coinmiſſion, nor until he hath taken his Cor- 
poral Oath before the Mayor and Court of Aldermen, to 
proceed uprightly and indifferently between Party and 
XVII. This was a good Act, had it been as carefully 
pen d as was intended; for there were many things 
which this Act did not extend to. „„ m1 
TTT Firſt, 
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Firſt, Any Man may at this Day make a private Policy 
notwithſtandin g this Act, which is as good and effeQual 
in Law to all intents and purpoſes, as one made and en- 
tred in the ſaid Office; and that ſuch a Policy might 
and may be now ſued at the Common Law. Re 5 
Secondly, The Number of Commiſſioners being ſo 4 
great, that there could be no Court without five at the e 
leaſt ; and without a Court they neither could ſumman _ 
Parties, or examine Witneſſes, and that was very diff- N 
cult to get. 
Thirdly, If the parties or Witneſſes refuſed to appear 
they had no power to puniſh the Party for the delay,with 
Coſts or otherwiſe, which was very miſchievous. ' © 
Fourthly, No Commiſſioner could fit before he was 
ſworn: Commiſſions and the Commiſſioners being of- 
ten renew'd, it was a trouble to be attending a Conrt of 
Aldermen, which was difficult ſome times of the Year to 
et. 
/ Fifthly, Though they had power to commit the Party 
who refuſed to obey their Decree, yet they had no pow 
er to make any Order againſt the Ship. 
' Which Matters being taken into conkderation, it was 14 Car. 2. 6 
Enacted, That Three Commiſſioners, whereof a Doctor 5. 
of the Civil Law, and a Barriſter of five Years ſtanding 
to be one, ſhould make a Court, and to act as any five 
before might have done. 
Ihey have likewiſe power now given them to ſummon 
Parties and Witneſſes, and upon contempt or delay in'the 
Witneſſes upon the firſt Summons and tender of reaſona- 
ble Charges: And in the Parties upon the ſecond Sum- 
mons to impriſon Offenders, or give Coſts. 
Every Commiſſioner is now to take his Qath before the 
Lord-Mayor,to proceed uprightly in the execution of the 
{aid Commiſſion ; and any of them may ad miniſter an 
Oath, ſo as the adverſe Party may have notice, to the 
end ſuch Perſon may be fairly examined. 
Commiſſions may iſſue out of the Court of Admiralty 
for examining of Witneſſes beyond Seas, or in remote 
Places by Directions of the Commiſſioners, and Decrees 
may be made againſt Body and Goods, and againſt Exe- 
cutors and Adminiſtrators, and Execution accordingly s 
and aſſeſs Coſts of 2 as to 1 ſhall ſeem juſt. 1 
” ut 
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But Execution cannot be 'againft Body and Goods for 
the fame Debt, but the Party muſt make his Election as 
ate Cannes Lay fn oy, 

Oples verſus XVIII. But theſe Statutes took not away that Cogni- 
Marſhal, Styles zance which the Courts at ut minſter claim'd upon ſuch 
Ter. 8. Contracts by the Common Law; but only gave this new 

545 erected Court a concurrent juriſdiction with thoſe at the 
Dondale; Common Law: For though the Loſs happened out of the 
Caſe, Coke nb. Realm, yet they had Juriſdiction of the Cauſe, And 


6. fol: 7. 36 therefore if an Action be brought upon a Policy of Aſſu- 


i. in B. R. rance, though the Loſs happen d at Sea, yet the Jury 
ſhall enquire ; for the Loſs is not the direct Ground of 
the Action, but the Aft. n | 

38 = Oe The Admiralty have likewiſe put in; if not for an ab- 
4 Teſti fol. *folure Juriſdiction, yet at leaſt a concurrent one; yet 
138, 130 both have been denied them, notwithſtanding that the 
Judge of the Admiralty is Judge of the Court of Aſſu- 
rance. : 
: Suit depending, on a Decree in the Court of Policy of 
— 29 — r which is but in the nature of a Court of 
cy, no Barr Equity) or in a Court of Equity, is no Barr in an Acti- 
to en Action on at Law, and therefore if the Chanzery ſhould make 
at Tau. a Decree upon a Covenant, upon which àn Action lies 
at Common Law, the Party notwithſtanding this Decree 
may have his Action. Came againſt May 2 Sid. 121. 

XIX. By the making of an Office-Policy, according to 
the Statute, theſe Advgntapes will follow. 

1. If the Policy be loſt, if the ſame be entred with the 
Regiſter of the Office, the Entry is effeQtual to anſwer the 
Matter, both at the Common. Law, as well as in the ſame 
Court; but a private Policy loſt, is like a Deed burnt, 
unleſs that there be very ſtrong Evidence, as a Copy, and 
the like, it will be of little value. So that then there 
will remain nothing but an equitable Relief in Chancery, 
for the ſatisfaction of the Party. 

2. If a Man Freights out a Ship from London to Cales, 
and aſſures here, he may write to his Correſpondent to 
make an Aſſurance there of the ſame; if the Matter comes 

before Commiſſioners, they may examine the Inſured 
upon Oath, and determine therein according to Law and 
he Cuſtom of Merchants: But at the Common Law the 


ſame - 


[ 
k 
i 
| 
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Came cannot be, but Relief muſt be had in that Point ac- 
cording to Equity in Chancery, N 


3. The ſame is the Court of Equity as well as Court of 


Law ; ſo likewiſe a Court to adjadge according to the 


Cuftom of Merchant: 
4. They may Decree oe Twenty Aſſurers at one 
time, but at Law they muſt be ſued diſtinaly. r 

q. They may proceed out of Term as well as in Term, 
and (if the Matter will bear it) they may finiſh a Cauſe in 
2 Fortnights time and leſs. 

6. The Judgments there given are generally upon ma- 
ture Deliberation, and by Perſons well skill'd in Marine 
Affairs; and if their Sentence is thought to be unreaſon- 
able, the Lord Chancellor or Lord Keeper may, on Ap- 
peal determine the ſame. | 
7. The Parliament has had ſo ſpecial a regard to the 
Judgments given in this Court, that no Appeal from 
thence can lie till the whole Monies decreed are depoſited, 
and the full Coſts paid to the Appellee ; which is more 
expeditious and advantageous than having of Bail at the 
Common Law , for in ſuch a Caſe, after the Plaintiff hath 
ſpent his Monies, and been delay'd three or four Terms; 
and with much Difficulty and Charge got Judgment, the 
Defendant or his Bail may render him to Priſon in diſ- 
charge of themſelves. So that although this Court can- 
not compel the Defendant to pur in Bail,yet the Sentence 


there being ſo ſwift from which there is no Appeal till 


the Monies are paid down, the ſame ſeems to be of great 
convenience to the Aſſurers as well as the Aſſured. 

XX. There is another Office of Inſurance, but that is 
for Houſes burn'd or demoliſh'd 3 for the ſecuring the In- 


ſured in caſe of Loſs, Ground-Rents to the value of near 


3090 1. per Aynupy, axe ſettled on Truſtees to anſwer the 
ſame. The Premium or Rate of Inſuring an Hundred 
Pounds on Brick Houſes, is Eight Shillings for one Year, 
(and double for Timber) and ſo in proportion for a leſ- 
ſer Sum; and if any Inſure for a longer Term, the Diſ- 
count for paying down the Money, is after this rate; 
Three Years and a. Quarter is paid for four Years Inſu- 
rance; five for ſeyen Years ; and ſeven for eleven. The 
Money Inſured on the Houſe is to be paid as often as the 
Houle is burn'd or demoliſh'd within the Term REITs ; 

| "2 v 
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but if dama ged, then to be repair'd at the Charge of the 
Office. This excellent Security — ach Misfort Misfortunes, His 
Majeſty has highly approv'd of in Council; and for the 
better encouraging the Undertakers and ſi rſt Inventers , 

has been lately graciouſly pleaſed to grant his Letters 


Patents to them for carrying on lo t and ood a 
. Iick. 2 : 


CHAP. VIIl 


Bock II. 


- 


1 


—— 


CHAP. VIII 
Df P:iſage and Butlerage. 


I. What Priſage is, and where ta- | 
ken, and of what- : 
II. Merchant Stranyers exempted 

from the ſame. 

III. hen due, and the exempti- 
on of the Citizens of London 

From the ſame. 

IV. Nhat Citizens are capable, 

and where not. 

V. A Foreigner imports and 
makes a Citizen Executor and 
dies; whether he ſhall have the 
benefit of the Immunity. 


the Vendee ſhall be chargeable, 
VII. here a Grant to diſcharge 
a particular Ship ſhall be good; 
and where a Grant to particu- 
lar Perſons ſhall bs otherwiſe. 
VIII. Of Butlerage, what, and 
who are exempted, 
IX. Höhere the King becomes en- 
_ tituled to thoſe duties. 
X. A Grant to be free of all Cuſ- 
toms, Impoſitions, &c. extend? 
nor to Priſage and Butlerage. 
XI. Cinque Ports exempted from 


VI. Here a Foreigner ſells to a 


Citizen before, but he broken, 
1 P Riſage ĩs a certain taking or purveyance for Wine to 
| the King's uſe ; the ſame is an ancient Duty 
which the Kings of England have, time out of mind,. 
had and received ; the manner hath been by taking of 
every Ship or Veſſel that ſhould come into this Realm, 
it ten Tun, to have for Priſage one Tun: And if it 
contain 20 Tur or more, to have two 'Tun( viz. ) «- 
num ante dolium, and the other deorſum, paying 20 s. 
for each Tun. This ancient Immunity they have en- 
joyed as a Flowerof the Crown, and by ſome has been 
conceived not grantable away without Act of Par- 
liament. But yet in 6 E. z. fol 3. Caſe 15. mentions 
the ſame to be grantable over. 
II. King Edward the Firſt having laid ſome Impoſi- 
tions on the Merchants, which in Anno 25. of his Reign, 
being taken away, wich promife, that neither he nor 
his Succeſſors ſhould do any ſuch ching without Aſſent 
Dt Parliament. In che one and thirtieth of his Reign 
they granted him an increaſe of Cuſtoms; in lieu of 
which he granted them many Immunities, as Releaſe 
t Priſage, &6. Ir III. 


Priſage. 


Dyer 92, 42, 
6 


Fleta, ] 2. c. 21. 


Rot. Parl. 31E. 
1. cap. 1, S2. 
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Trin. Face in 


B. R Nennicot 
and Boggen's 
Caſe. 


4 H. 6. Knotels 


Cale, 


Hill. 43Eliz. in 
B. R. Rot. At- 
torney Gene- 
ral verſus Sa- 


cheveril and 
S need . 


Faller verſis 
Hanger, Bul- 


rod. 3 partc 
fol. 1. 


Of Paſſage and Butlerage. Bock II. 

III. Priſage is not due till the unlading, or that which 
is commonly called breaking of Bulk; for the words 
are De qualibet navi importan:. vina, & diſonerant. inde. 
King Edward the third by his Charter dated 6 Marti; 
Anno Regni Primo, granted his Royal Charter of diſ- 
charge to the Major, Commonalty, and Citizens of 


London, in bæc verba, ( viz.) Quod de winis Civium nulla 


priſa fiant, ſed perpetue inde eſſent quicti, &c. which was 
afterwards allowed in the Exchequer. 

IV. It is not every Citizen that is capable of this 
Priviledge, but only thoſe that are reſident within the 
City: And ſo it was RuPd in the Caſe of one Know!:, 


who beinga Citizen and free Grocer of London, remov- 


ed his Houſhold cum pannis, and did dwell at Bristol, 
but yet kept his Shop in Lenden; and a Ship of his ar- 
riving with Wines at London, and being unladen, the 
Priſage was demanded ; he claimed the benefit of diſ- 
charge. It was adjudged, he was not capable of the 
ſame: For he that will claim the benefit of this diſcharge 
ought to be Ciwvis et incola commorans. | | 

By 24 H. 6. (a private Act of Parliament) Com- 
plaint was made, That the Lord Major of London 
would make Strangers Citizens; It was there declared, 
that this benefit to be diſcharged from payment of 
Priſage, did not extend to ſuch Citizens as were donati, 
made free, but unto thoſe Citizens only which commo- 
rant, incolant, and are reſident in the City. 

V. If a Foreigner brings a Ship laden with Wines 
into the Port of London, and then makes a Citizen his 
Executor and dyes, he ſhall not have the benefit of 


this Immunity from payment of Priſage for theſe Wines 
fer that they are not bena Ci vium. 5 
VI. If a Foreigner arrives with a Ship laden with 
Wines at a Port with an intent to unlade, and before 
the Goods are entred, or Bulk is broken, he ſells them 
to a Citizen, Priſage fall be paid notwithſtanding; for 
it was never the Kings Grant to diſcharge a Citizen 
in ſuch a manner, | | 
VII. If the King does diſcharge ſuch a Ship of J. S. 
being at Sea, particularly naming the fame, from the 
payment of i ge, and ne dies before the Ship arrives, 
no Duty can be d manded. | | 


But 


> 
— 


zut 


dibus noſtris nomine Cuſt umæ duos ſolidos, &c. 


Bock I. Ot Piiſage and Bulterage. 28; 


But it has been held, if a particular Perſon has a Hanger's Caf-; - 
Grant to him to be diſcharged of his Goods, and he Hill. 13 Fac. 
dies before the arrival, the Duty ſhall be paid. | 

Quo Warranto's were brought againſt three Archbi- 


ſhops of ork, to ſhew cauſe why they demanded to have 7 fol. 


Bro; tit. dif. 


Priſage for Wines brought into the Port of Hull: The | 
two firſt pleaded to have only the firſt taſte, and a pre- 6 Ed. 3. fo. 5,6 


emption after Priſage paid ; but the third pleaded a Archbiſhop of 


Charter of 15 E. 2. by force of which he claimed the“ Ks Caſe. 

ſame ; and Ruld not good. But though the Charter 

might be good, yet it was held in that caſe, a diſclaini- 

er by the Predeceſſor ſhould bind the Succeſſor. Note; 

at this day the Duke of Ormond in Ireland hath ar Inhe- Sir on Da 

ritance in the Priſage of Wines by the King's Charter. _— the 
VIII. Butlerage is 3 Cuſtom due from Merchant- 8 

ſtrangers of 2s. upon every Tun of Wine brought into - 

this Realm by them; but Engliſi Men, pay it not. 

King Fohn granted to the Merchants of Aquitain 

Trading for Wines thence into England, divers Liber- . 


ties, and amongſt others, Libertatibus concelſis Mercatoribus In libro Rubrg 


winttariis de Ducatu Aquitaniæ reddends Regi & haredibus ſuis In Scaccario 


Re mem. f. ol. 


25. de quolibet dolio vmi ducti per eoſdem infra Regnum Ang- 26 5. 


liz vel poteſt atem Regis, „„ 5 5 
All Merchants Strängers in cofiſideration of the Rot. Charta-. 
Grant to them by the King of divers Liberties and 7% Anne 21. 
Freedoms, Conceſſerunt de quolbet dolio vini quod adducent _ * 
vel adduci facerent infra Regnum, &c. ſolvent nobis & hære - Mercacori a. 
3 Zee the Char- 
It is called Butlerage, becauſe the Kings chief Butler rer at large in 
doth receive it. And the double value of theſe Duties the Chapter 


0 : | | hy f Cuſtoms, 
is made penal, if any perſom cuſtoms Goods in ano- 9 N 


ther mans name whereby to defraud the King of Priſage Ed. 6. 22. f 


and Butlerage. 8 5 

IX. Breaking of Bulk is that which entitles the King 
to the Duty: For if à Merchant imports Wines to the 
number of 20 Tuns, yet if he unlades but part, as nine 
or four Tuns, yet the King ſhall have the entire Pri/- 
age; and though the Cuſtom ſeems to declare, that the 


taking muſt be as well before as after the Maſt, yet is not 


tte Officer tyed to that ſtrictneſs but may take where Ny er * 
he pleaſes; for two Tuns are the Kings due; for o- LOR, 

tlerwiſe he might be cozened, the Freighter perhaps Bun Caſe, 
. | lading 3 Rep. 44-10 


9 
3 


ading other Commodities aboard after the Maſt. 
If there be but one Tun taken out, yet the duty 
muſt be paid: The reaſon is, for that otherwiſe the 
Officer ſhould be obliged to travel perhaps all over the 
N. The King granted to aVenetian Merchant that he 
| ſhould be quit, de omnibus Cuſtumis, Subſidiis, & Impoſi- 
tionibus, & omnibus aliis denariorum ſummis debitis & ſolu- 
bilibus pro quibuſcunque Merchandizis importandis 5 and that 
Vouched in he ſhould he as free as the Citizens of London. In that 
TJ of Si. Caſe it was adjudged in the Exchequer, That by that 
on ome. Grant the King did not diſcharge him of Priſage, be- 
Reports, cauſe the Priſage was, not ſpecially expreffed in the 
&N Grant although that the City of London were by a ſpe- 

Fial Charter freed of Priſage. | 
cl. 1 E. 1m. 3. XI. The Cinque Ports are likewiſe | diſcharged of 
| Priſage ; yet if 4 Citizen of Salisbury fhould conſign 
1 Wines to be delivered and unladed at Dover, the bare 
Bulſtrod. 3 part diſcharge of the Goods at that Port will not acquit 
36.5 l. the Importer from the Duty; for it is not the Parties 
Importation, but his Domicil that qualifies him for the 
benefit of his Immunity. N 
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CHAP. IX 


Ot Pilots, Wharfage, Pumage, Average, 


Ship is brought to her place 'or | where not. 34. ; 
FVV IV. Primage and Petilodmanage 
II. F the Ship is likely to miſcar- | where due, and for what; and if 
: y, what the Ships Crew man] the Ropes breakywhether the ma- 
do at ſuch time. ter, or Wharfinger ſhall anſwer. 


I. Of the Pilots charge till the | © WWharfingers fpall anf cr, and 


III. Of ignorant Pilots their pu-] VI. Perty Average where due, 


niſhment, and if the Ship miſ-| and for what, and Hat money. 


carries, who ſhall anſwer. © VII. Lodmanage where due, 
IV. Of Mharfage, and where the] and for what. 


I. DV the Laws of Oleren after that the Pilot hath 


3 brought the Ship to ſure Harbour, he is no für- 


ther bound or liable; for then the Maſter is to fee her bed 
and to her lying, and bear all the reſt of her Burthen, 
Charge, and Danger, except that of the a& of God: 
So that beforeſhe comes to her place or bed, and while 
ſhe is under the Pilot's charge, if ſhe or her Goods pe- 
riſh. or be ſpoiled, the Pilot: muſt make good the ſame. 


4 — 


II. By the Laws of Oleron, if his fault is notoriouſly Leg. Olives; : 


4 


groſs, that the Ships Crew ſees. an apparent Wreck, cap. 23. 


1 then lead him to the Hatches, and ſtrike off 
his Head; but the Laws of England allow no ſuch haſty 
EE n. „% NS NO 
© By the Laws of Denmark, an ignorant Pilot is tg 

pals thrice under the Ships Reel. 

The Maſter generally in the Charter-party cove; 

| nants to find a Pilot, and the Merchant covenants fo 
. = Fey his Pilotage. . N 


* * . — 


I. But if a Ship ſhould miſcarry coming up the Ri- 


ver, under the charge of the Pilot, it his been A Queſ- 


tion, Whether the Maſter ſhould anſwer in caſe of the © _ 
inſutficiency of the Pilot; or Whether the Merchant 55 
may have his remedy againſt both? It hath been con- 


4 


geivęd the Merchant hath his election to charge either; 


A and. .. 
| X 
3 4 es 
* . 
* — 7 * 
8 * K 
* *. . 
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27H. 8. cap. 26. 


22Car. 2. c. 11. 


2 


* * 
* ? 8 
* 


Ok Pilots, Wharfage, &c. Book II. 
and if the Maſter, then he muſt lick himſelf whole of 
the Pilot. N 8 f | 

IV. Wharfage is money paid for landing Wines at a 
Wharf, or for ſhipping or taking in Goods into a Boar 
or Barge ; they commonly keep Boats or Lighters of 


their own for the carrying out and bringing in of Goods, 


in which if a loſs or detriment happens, they may in 


ſome caſes be made liable. 


Randall verſus 
Hilton & But. 
ler, Paſch. 26, 
Car. in B. 


22 KH. g. er 14: 
Leg. Oleron, 
gap. J. 


£ . 


Col. Entries 7 
Fol. 2. 5 


Some con- 
ceive that the 
Average 
mentioned in 
the Bills, is 
that which ig 

the Average 

or Contributi- 
on tor loſſes. 


An Action of the Caſe grounded on the Cuſtom of 
the Realm was brought againſt the Defendant, Maſ- 
ter of a Wharf, for not ſafe delivering of Goods, &. 
The Caſe appeared to be thus: The Maſter unladed 
a Bale of Silk into the Wharfingers Lighter, and ſent 
part of his Mariners to convey it aſhore ; it happened 


R. that the Goods were ſtole : The Queſtion was, Whe- 
ther the Wharfinger or the Maſter ſhould anſwer ? Up- 


on a Tryal at Gd Hall before my Lord Chief Juſtice 
Hales, it was there Rul'd, That the Maſter was liable, 
and not the Wharfinger; for till they are landed, the 
Maſter hath them under his power: But if Goods are 
to be ſent aboard, there if they miſcarry in their Paſ- 
age the Wharfinger muſt afiſwer. 
V. Primage and Petiledmanage is likewiſe due to the 
Mafter and Mariners for the uſe of his Cables and 
Ropes to diſcharge the Goods, and to the Mariners for 
loading and unloading of the Ship or Veſſel; it is com- 
monly about twelve pence der Tun. | 
If the Ropes break in hoiſting of Goods out of the 
Ship into the Lighter or Boat ,the Maſter muſt anſwer 
if the Goods be damnified or. loſt. 5 
But if the Ropes break at the Crane in taking them 
out of the Lighter, ' although till they are landed, they 
are not out of the Maſters cuſtody ) yet the Wharfinger 


ſhall anſwer. | 19 
VI. Fe'ty Average is another little ſmall Duty which 4 


Merchants pay to the Maſter when they only takay 
Tunnage over and above the Freight, the which is 3 
{mall recompence or gratuiry for the Maſters care over 
Lading ; and in the Bills of Lading they are expreſt 
after Freight, together with Frimage and Average àc- 

cuſtomed. 1 ; | 5 5 


The French Ships commonly term the Gratuity Het- 


none? 
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money, and our Engliſh Merchants pay it our Maſters o- 
ver the Freight; it is ſometimes more, ſometimes leſs; 
two or three Pieces. | 
VII. Loadſiman, is he that undertakes to bring a Ship 

ſafe through the Haven to the Key or place of Diſ- Nen, Ar- 
charge, and if through his ignorance, negligence, or bY Enquiry, 
other fault he ſuffereth the Ship or Merchandize to“ 2728. 
periſh, an Action lyes againſt him at the Common Law; © 
and ſo by ſome conceived he may be puniſhed in the 
Admiralty, but not in both _ | 

The Hire is called Lodmanage, the which the Pilot 
receives of the Maſter for conducting the Ship up the 
River, or into the Port to her convenient bet. 

If two Ships lye ina Harbour and the Anchor of one 
is feared may occaſion damage to the other, if after re- 
queſt and refuſal ( and there be probable cauſe) the 
other may take up the Anchor, and let the ſame down 
at a further diſtance, and the ſame, if oppoſed or hin- 
dred, and any damage happen thereby, they are to 
make full ſatisfaction; ſo it is if they lay out an An- Per Leg. Ole- 
chor, and neglect the placing of a Buoy to the Anchor, ©: 15: 
and damage, happen thereby, they are not only ſub- 
ject to be puniſhed in the Admiralty, but likewiſe to 
render ſatisfaction to the Party damnified. | 

If ewo Ships be in the River, and theone falls foul 
on the other, both being laden, by the Law Marine the 
Contribution is to bs in Common, and to be equally | 
divided and appraiſed halt by half; but then the Mari- py, Leg. 0% 
ner: muſt ſwear there was no fault in them: For other- ron. cap. 14 . 
wiſe one that hath an old rotten Veſſel which he can 
no ways diſpoſe of, may ſo order the matter as to lay 
her in the way of a good Ship under Sail, ſo that the 
ſame may be anſwered in damage: But when the Con- 
tribution is made equal, then the contrivance will be 
avoided; but at the Common Law there can be no ſuch 


| Judgment, for one of them muſt be found guilty; and 


jf fo, he muſt anſwer the others Damage, and for his 
OWN he may fit down by the loſs. ons 


Ff4 | , - CHAP. 


8 Book II. 


— kk. 
—— 
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nA IX. 


— 


Ot Bills of Exchange. 


f by the Hebrew Law. 
II. Of the Antiquity of Exchange 
by the Remans. 
III. Of Exchanges by other Nati- 
ons in imitation of thoſe People. 
IV. Of theſeveral ſorts of Exchan- 
ges, and of Cambio commune. 
V. Of Cambio real, or Exchan- 
* pes value for value. | 
vi F Cambio ſicco, or dry Ex- 
changes. Ef 
VII. Of Cambio fictitio, or feign- 
A 
VIII. Of the | 39" WAG uſed 
day, and on what. © 
IX. How Exchanges are made, 
and upen Monies in London. 
X. Monies paid generally, hom 
\ repaid by Exchange, how an. 
Aion fpall be brought for 
Guineas, or Foreign Coin. 
XI. Of Bills of Exchange paya- 
ble at ſingle uſance.. 


this 


or treble uſance, and of the cuſ-, 
tomaryuſances to certain places 
from London and Amſterdam 
to other places. 
XIII. Of the nature of Bills of 


Exchange, and how eſteemed of | 


by the Laws of England. 


XIV. Bills drawn more than one, | 


no prejudice to the Parties; 
and of the true meaſure of 
udging on Bills by Cuſtom. 
XV. What amounts to an accep- 
tance generally, and on refuſal 
where to bz proteſted. Indebitat. 
. Aſſumpſit upon a general accep 


Of the Antiquity of Exchange | 


7 


tance. | 
XVI. All the Drawers are made 
liable ; and whether the Party 
to whom the Money is mad: 
| payable, is bound to procure an 
acceptance. 
XVII. Proteſt, what is meant by 
the ſame ;, and where the ſame 
is neceſſary, and where not. 
Proteſt upon the Stat. of 9? 
10 HA. 3. cap. 17. 
XVIII. Bill drawn on two Perſon; 
where the ſame is neceſſary,and 
where not. | 
XIX. One Factor ſerves a Com- 
pany, where a Bill accepted of 
his by one of the Company, ob. 
liges the reſt, and whero not. 
XX. What words amount to an 
acceptance, and what not. 
XXI. Where a Bill may be accep- 
ted for part, and what muſt 
be done with the Bill thereupon, 


IXXII. hen a Countermand may 
XII. Bills of Exchange at donble | 


legally be made, and when not. 
XXIII. How the ſeveral Parties 
intereſſed in a Bill of Exchange 
are obliged and fettereq to eacꝭ 
other, 5 
XXIV. How a collateral Security 
may be anne xed to a Bill when 
the time is elapfcd. for nonpa;- 
We., ; 155 
XXV. Where the Proteſt is on!y 
neceſſarꝝ to be kept, and here 
that and the Bill muſt both be 


remitted, 


XXVI. Bill loft, what is nece[[a- 
| TY for the Parties intereſſed 775 


uch caſe to act. 


| 


XXVIL q- 


XXVII. Of blank Endorſments, 
the validity of the ſame. 


XVIII. 4 Bill once accepted, | | 
* XXXIV. The Acceptor ready ta 


whether the ſame may be revo- 
" hed; and whether it may be ac- 
cepted to be paid at a longer 
time than is mentioned: And 
what Proteſts are then neceſſa- 
ry to be made. 


XXIX. Of Bills accepted for the 


honour of the Drawer, where| 


the ſame ſhall oblige. 
XXX. The time cuſtomary allow- 
ed for payment after failure of 
ayment at the day. 
XXXI. Of the Validity of ſpeedy 
| Proteſts in relation to recover 
the money to be paid on the 
Drawer. : 
XXXII. Bill accepted, and be- 
fore the day of payment the Ac- 


ceptor is a failing, what's ne- 


ceſſary to be done in reference 
to the obtaining better Security. 
XXXIII. Bills accepted for the 


honour of the Drawer, where 


LT 


as thoſe of the Romans, 


Upon the firſt of the Month 
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turned into an AF, and remit- 


| 289 


red by him that gives honour to 


the Bill. 


pay, but the Party to whom 

made payable is dead, what is 

neceſſary, 
XXXV. Cauſes general for 4 
Proteſt, and where ſati faction 
to the deliverer diſcharges all 
Parties, | T 
XXXVI. Of Exchange by way of 
Credit. 
XXXVII. One pays a Bill before 


it be due, and the Party to 


whom the ſame was paid, fails, 
where he ſhall be anſwerable 
to the Drawer notwithſtanding. 
XXXVIII. Of Bills aſſignable 
over according to the Cuſtoms 
of Merchants, what Operation 
in England. | 


XXXIX. I bers an Averment 


is neceſſary of Defendant's be- 
ing 4 Merchant. 


H E Exchange for Monies is of great Antiquity 
as well by obſervation of the Hebrew Cuſtoms, 


Adar, Proclamation was 


made throughout all I/rae/, That the People ſhould pro- 


vide their half Shekels, which were yearl 
the Service of the Temple according to th 


paid towards 
e Command- 


ment of God, on the 25th of Adar, then they brought 
Tables in the Temple, (that is, into the outward Court 
Where the People ſtood ) on theſe Tables lay the leſſer 
Coyns which were to furniſh thoſe who wanted half 
Shekels for their Offerings, or that wanted leſſer pieces 
of Money in their payment for Oxen, She-p, Doves an- 
the like, which ſtood there in a readineſs in the ſame 
Court to be ſold for Sacrifices ; but this ſupply and fur- 
niſhing the People from thoſe Tables was not without 


an Exchange for other Money, or other things in lieu 
pf Money, and 


4 R 


that upon advantage: Hence all thoſe 


that 
el, 14 


Exod. 30, 37: | 


Moſes Rotſenſeg 
printed at Ve- 
nice. An. 13537. 


de Siclis, hl. 
122. Col. Sh 


1 
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Alex. Gen. dier. 
lib. 5. Caps 30. 


Reg. Orig 1 94. 
Statut. 5 R 2. 


cap. 2. 


5 H. To 6. 


18 E. 3. 


Ot Bills ut Exchange. Book II. 
that fate at the Tables were called chief Bankers, or 
Maſters of the Exchange. 

II. By the Romans it is ſuppoſed to be in uſe upwards 
of 2000 years, Monies being then elected out of the 
beſt of Metals to avoid the tedious carriage of Mer- 
chandize from one Country to another: So other Na- 
tions imitating the Fews and Romans, erected Mints, 
and coyned Monies,upon which the Exchange by Bills 


was deviſed, not only to avoid the danger and adven- 


ture, but alſo its troubleſom and tedious Carriages 
III. Thus Kingdoms and Countries having by their 

Sovereign Authorities coyned Monies, cauſed them 

to appoint a Certain Exchange for permutation ofthe 


various Coyns of ſeveral Countries, without any tranſ- 


portation of the Coyn, but giving par pro pari or value for 
value, with a certain allowance to be made thoſe Ex- 
changers for accommodating the Merchants. 

IV. As Commerce became various, ſo Exchange 
numerous; but generally reduced to four, Cambio com- 
mune, Cambio real, Cambio ficce, and Cambio ſictitio, 

Cambio commune, in England was thoſe that were con- 
ſtituted by the ſeveral Kings, who having received Mo- 
nies in England, would remit by Exchange the like 
ſam to be paid in another Kingdom. Edward the Third, 
to aſcertain the Exchange, cauſed Tables to be ſet up 
in moſt of the general Marts or Ports of England, de- 
claring the values of all or moſt of the foreign Coyns 
of thoſe Countries where his Subjects held Correſpon- 
dence or, Commerce, and what allowances were to be 
made for having Monies to be remitted to ſuch Coun- 
tries or Kingdoms. 3 

V. Cambio real, was when Monies were paid to the 


Acton Bur nel. Exchanger, and Bills were drawn, without naming 


the ſpecies; but according to the value of the ſeveral 
Coyns, which two Officers afrerwards were incorpo- 


rated, and indeed was no more but upon payment of 
Monies here in England to be repaid the juſt value in 
Money in another Country, according to the price a- 
greed upon between the Officer and Deliverer to al- 
low or pay for the Exchange of the Money, and the 
Joſs of time. "© | 
VI. Cambio ficce, or dry Exchange, iz when a Mer 
Ee. FA chant 


TTC 
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chant hath occaſion for 5ool. for a certain time, and | 
would willingly pay Intereſt for the ſame ; the Banker 
being deſirous to take more thanthe Statute gives, and 
yet would avoid the ſame, offers the gool. by Exchange 
for Cales, whereunto the Merchant agrees; but the The uſury 
Merchant having no Correſpondence there, the Banker was firſt in- 
defires him to draw his Bill, to be paid at double or troduced by 
treble uſance, at Cales, by Robbin Hood, or Fobn- «-Noakes the Fe 4 here 
(any feigned Perſon ) at the price of Exchange then ,;; 7 3 — 
currant ; accordingly the Merchant makes the Bill, fol. 306. 2 
and then the Banker pays the Monies; which Bill the 12 5 
Banker remits to ſome Friend of his to get a Proteſt 
from Cales for non- acceptance, with the Exchange of 
the Money from Cales to London, all which with Coſts, 
the Merchant is to repay to the Banker; ſometimes 
they are ſo conſcientious as not to make above 30 per 
Cent. | 5 9 3 
VIE. Cambio eee when a Merchant hath occaſion 

for Goods to Freight out his Ship, but cannot well 
fpare Money; the Owner of the Goods tells him he 

muſt have ready Money; the Buyer knowing his drift, 
it is agreed, That the Seller ſhall take up the Monies 
by exchange for Venice, or any other parts; but then 
the Merchant muſt pay for exchange, and re- exchange. 
So likewiſe where the Merchant is become indebted 
to the Banker, they are contented to ſtay, the Mer- 
chant paying exchange or re- exchange; the which 

he will moſt certainly compel him to do. 

Theſe two laſt ways of grinding the face of the ge- 
nerous Merchant was afterwards prohibited, but not- 
withſtanding it was found impoſſible to moderate the 
inequality of Exchanges, and to have value for value: 
So that at this day it ſeems to be a Cold that many an 
honeſt Man is apt to catch. 
VIII. The juſt and true Exchange for Monies that is 
at this day uſed in England, (by Bills) is par pro pari, 
according to value for value; ſo as the Engliſh Ex 
change being grounded on the weight and fineneſs of: 

our own Monies, and the weight and fineneſs of rhe 
Monies of each other Country, according to their ſe= 
veral Standards proportionable in their valuation, 
which being truly and juſtly wade, aſcertains * re- 
FI ft wg v Op 993 
7. W * 4 


0 


8 — . 
- 


* 
WW 4 


— 
7 
. 
we, 
& > 
- 
- 
- 


: 


* And there- ſed, and now Monies are ma 
fore ſome are and does over- rule Commodities, and Monies riſe and 
of Opinion, 
that there ca 
be no certain 


this by the par. 


giving value for value. * lt 


- 


#- . N f 
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duces the Price of Exchange to a ſum certain for the 
Exchange of Monies to any Nation or Country what- 

rt Si og 
If one receives 1000. in Londun to pay 100). in Exeter; 


if EW: Wk. a,” 7 
7 - 
£5 42% 


fs 


% rt 43 8 


* 


But if a Merchant receives 100, in Londm to pay 


I0ool. at Paris, there the Party is to examine and com- 


pare the Engliſh weight with the weight of France, the 
fineneſs of the Exgliſh Sterling Standard with the fine. 
neſs of the French Standard; if that at Paris and that at 
London differ not in proportion, then the exchange may 
run at one price, taking the Denomination according 
to the Valuation of the Monies of each Country; but 
if they differ, the price accordingly riſes or falls: And 
the ſame is eaſil known by knowing and examining 


— 


the real ſineneſs of a French 5 f. Piece, and an Engliſb 


F 5. Piece, and the difference which is to be allowed 
for the want of fineneſs * or weight, which is the ex- 
change, and ſo proportionabij Any ſumms of Mo- 
nies of any other Countrey, . hich is called Par, or 


But this Courſe of en is of latter years abu- 
e à meer Merchandize, 


fall in price according to the plenty and ſcarcity of 


Mone), 


- 
1 * 


rate ſet on the Par in Exchange, to anſwer juſtly the value of the Coyns of Foreign 


— by reaſon of the diverſity of them, and of their 
ert Cotton Poſthuma, fol. 366. 


= 
* 


2 
5 » 


* 


# 


intrinlick values. Vide Sir No- 
5 5 inne 
IX. As Money is the common meaſure of things be- 
twween Man and Man within the Realm, ſo is Exchange 
between Merchant and Merchant within and without 
the Realm; the which is properly made by Bills when 
Money is delivered ſimply here in England, and Bills 
received for the repayment of the ſame in ſome o- 
ther Country, either within the Realm or without the 
Realm, ata price certain, and agreed upon between 
the Merchant and the Deliverer. For there is not at 
this Day any peculiar or proper Money to be found 


x" a vs whereupon Out-landExchanges can be groun- 
F 


7. 


; therefore all Foreign Coyns are called imaginary, 
f ho, 2 d N Bs * — | - Hot Be * 22 5 Rats ? 8 At 


„ ; I 
T 


” 


Note, in an Ache b tend 
Exchange, it was ſaid in Vernatti et Dubuſſe's Cale, Cre. 2. fel. 2. 
Bal is | not required in a Writ of Error by the ergy verſus 
Stat. of 3. Fac. I. cap. 8- becauſe an Action upon the Fes in B. Ry 
Caſe is not within that Stat. but only Actions ß 


thoſe Exchanges do run. 


a ha 1 2 "ETD Bs. is Hes 9 * - 
? 9 4 2 
; GS” 4 / 
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At London Exchanges are made upon the pound 


ſterling of 20s. and 12 d. to the ſhilling, for Germany, 
 Low-Countryes, and other places of + Traffick ; and for 
France con the French Crown: For Italy, Spain, and 


}] 


ſome other places, upon t 
nice, and other places in 
che Dollar and Fbrinsn io pins 
No jan on the Caſe upon a, Bill of 


Streights,. commonly by 


& 


Pes al ur, Paſch. 


Debt; rn e for had this been aided by 3 Fac. Wen 
there neede bn | 


no proviſion by the Stat. of Car 2. 
2 Keeb. $34: 1 „ 


X. Bills drawn to be paid, are either at ſight, or a 


time certain, ſingle, double or treble uſance, and are 


commonly about three, for fear of any miſcarriage. 


The taking and delivering Money at ſight binds the 


taker up to give his Bill to pay at ſight, or within ſome 
ſhort time the like ſum 750 r ſuch a Tate the: Pound! mm 


* 


Dollar, Ducat or Crown, as is agreed between them in 
Foreign Coyn, either according to the valuation of 
Monies, or current Monies for Merchandize. 


7 


See what Action and how ſhall be brought for Guinea for- 


- Lutwich 484. 1. Leon. 41. Wilſhalge againit Davidge. 3 
Cro. 536. Bagſhaw . ' againſt . Plan. 2 Cro. -. 617: 
Gardner againſt Norman, Latch, 477. 84. Ward: Cale. - EE 


Kl. The ſecond time of payment is called Uſance ; it 

is known or taken to be the compaſs of one Month, 

to be computed from the date of the Bill, and that go- 
verned according to the cuſtom of the place where 


. * 


XII. The third is double or treble 'Uſance, two or 


Ge ; 


three Months: Sometimes there are Exchanges made 
upon half Lance. S SP 09g en Tek | 


The times of payment do alter the price of Ex- - 
changes according to time, commonly after 12, 15, 


- Guineas, foreign Coyn, in Pope and S. Leger, Caſe, 1. gn 0905» 


of... Y g . : / 8 
or 20 in the Hundred by the year. n 
5 | : | | % : 7 . A g 2 OY : ; * 55 F 
Rs: 5 aan, 
S a Ati 7 orougs „ 
2 a +: £ 75 T | = >, 4 
7 7 N. 
% K. 
8 ns, 
3 
* 3 
9 


4 « 4 Fr. 8 
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F Middkeborough? 3 
Ie | 
8 I Amwerp fare generally account- | 
Uſancefrom 1 Bruges, | ed one Months time | 
London to ] Rotterdam from the date of the 5 
i „ Bill. N "Th Bills 
. 1 may have a 
Paris 1 | larger, ſome- 
8 +y times a ſhor- 
Rome 3 ter time, 
— . 5 there is no di- 
I Venice are generally account- rect certain- 


Uſance from Naples 


ed two Months from] ty, but on! 
Amſterdam to Palermo U- 


| the date, &. chat ſingle U 


Luca ſance is a 
i Sevil Month, dou- 
CLisbon 3 ble Uſance 
3 ST on two Months; 
Florence * | Ot. 
Venice | 5 J 5 
From London | Leg born is ſometimes account-| 
to AIZam ed treble Uſance from 
f upp ] the date of the Bill. 
| Luca 3 : | 3 


XIII. Excambium wel Cambium, or as the Civilians 
term it, Permutatio ; Billa Excambii ſignifies no more 
but a cuſtomary Bill, ſolemnized by numerous con- 
ſent of Traders, to have a reſpect more than other 
Bills, though of as high and as intrinſecal a value: 
And thoſe that give ſuch Bills are called Exchangers or 
| A pi | 1 
Reg. Orig fol. Though the Act was no more but to keep up the life 
en of Commerce, (without which it is impoſſible for any 
Nation to flouriſh ) yet could not any Perſon draw 
ſuch Bills, or return Money beyond Seas, without Li- 
cence firſt obtained of the King. But at this dayany Man 
may do it without being obliged to obtain ſuch leave. 
XIV. Such a Bill being drawn, they commonly take 
one or two more of the lame date word for word, on- 
. Iy this Clauſe is inſerted in the ſecdnd, My firſt of rhe 
mY "I ſame date, Perſons and ſumm not being paid: And in rae 
RD By | thir: 


WT” TT REI | & 
| . 3 What AA 
A 
- 


— 
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third, My firff and ſecond of the ſame date, and contents not 


being paid. f 8 
The right meaſure of judging on Bills of Exchange, C onſuetudo 

is purely by the laudable Cuſtom often reiterated over 1 3 | 

and over, by which means the ſame hath obtained the of N 2 6 By - 

force of a Law, and not the bare and ſingle Opinion n in partibus 

of ſome half-fledg'd Merchants: For Bills of Exchange 


ubs fuerit more 


are things of great Moment as to Commerce, and are utentium ap- 
neither to be ſtrained ſo high, as that a Man ſhould probata ; lon- 


not caſt his eye on them, but the ſame ſhall be taken Cævie,j&ñ tem- 


to be an acceptance: Nor on the other hand, having 2 w 3 
duly accepted them, the ſame ſhould be raſhly and un- *. ow 8 
adviſedly avoided, by the ſhallow fancy of ſuch nim- horitas, lib. 1. 


ble-pated ſhufflers ; but they are ſoberly judged and cap. 3. 


governed, as the ſame hath generally been approved 


of and adjudged of in former Ages. 
XV. A Bill being zemitted, the Party is to go imme- 


- diately to the Perſon to whom the ſame is directed, and 


preſent the ſame in order to his acceptance; if it be 
tendred, and the Party ſubſcribes Accepted; or Accepetd 
by me A. B. or being in the Exchange lays, I accept the 
Bill, and will pay it according to the Contents; this amounts 
without all Controverſie to an Acceptance. 

But if the ſame be refuſed, the Party muſt then pro- | 
cure 2 Proteſt, and remit the ſame to the Deliverer, who bake ns 3 , 
is to reſort to the Drawer for Satisfaction for the prin- ge This 24. 


; fie things; b. 
cipal coſts and damage. the eee; 3 

| | ji verer is 
meant he that pays the money beyond Sea. By the word Dramer, he that writes or 
draws the Bill of Exchange; the Perſon upon whom, is called the Acceptor. 


The queſtion whether a general Indebitat. Af 
ſumpſit will lie upon a bare acceptance ofa Bill of Ex- 
change, in the Argument of the Caſe of Bellsfis and 
Heſter. By Juſtice John Powel, a general Indebitat, A[- 
ſumpſit does not lie on a Bill of Exchange; but it 
oughtto be a ſpecial Declaration upon the cuſtom of 
Merchants, as in the Caſe of Brownand London. 1 Lew ins 
298. 1 Mod. 285. 2 Keeble. 695. L Vent. 152, In which 
Caſe, Judgment was arreſted after Verdict as reported 
by Levins and Ventris. «Io | 


In the Caſe of Bromwich and Ladet, it was ſaid by the 


Chief Juſtice Treby, that Bills of Exchange were of 
| liicly 


J 
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: ſuch general Uſe and Benefit, that upon an Þdebirar. A. 

ſumpſit, a Bill of Exchange may be given in Evidence ; 

to maintain the Action; and by Mr. Juſtice Powel, that | 

upon 2 general Indebitat. | Aſſumpſit, for Monies | 

received to the uſe of the Plainliſt, ſuchBill may be left | 

. 8 ; to the Jury to Determine, whether this was for value 

=_ * receiv'd or not. In this Caſe the Declaration was on 
| the Cuſtom of Merchants, and a general bdebitar, 

Aſſumpſit thereon. See the Declaration and Excepti- 

ons to it, of the ſaid Caſe of Bellaſis and Heſter, in 1. 

Tatwich, 1589. ior TP OY LO 

Buy the Stat. of the 9th and 10th of Will. z. cap. 
17. It is enacted that after the 24th. of June 1698. All 
Bills of Exchange drawn in, or dated at, and from any 
Place of this Kingdom of the Sum of 5 J. or upwards 
upon any Perſon in London, or any other Trading, 
City Town or Place ( in which Bills, the value ſhall 
be expreſſed to be received ) drawn payable at a cer- 

_ raintime, after the Date thereof, may after acceptance | 

in Writing, and the expiration of three Days after | 

the ſamie ſhall be due, be proteſted by a Notary Pub- 

lick, or in default of ſuch Notary Publick, by any o- 

- ther ſubſtantial Perſon of the Place before two Wit- 

neſſes; refuſal or neglect being firſt made of due Pay- 


ment ! which Proteſt ſhall be made under a Cory of 
all 


the Bill, in the form preſcribed by the Act, and 
be notified within 14 Days after, to the Party from 
whom the Bills were received, who ( upon produ- 
cing ſuch Proteft ) is ro Repay the ſaid Bills with 
Intereſt and charges from the Proteſting ; for which 
Proteſt there ſhall not be paid above 6 d. And in De- 
fault of ſuch Proteſt; or due notice thereof, the Perſon 
ſo failing ſhall be liable to all Coſts, Damages ard 
Intereſt thereupon. - Prod ided that if any ſuch Inland 
Bills be loft, or miſcarry within the time limited for 
Payment of the ſame, the Drawer of the ſaid Bills 
ſhall give other Bills of the ſame Tenor; Security be- 
ing given to Indempnifie him, in Caſe the ſaid 
Bills ſo loſt or miſcarried be found again. 2 
Delivery or Buying of Bills of Exchange, is not 
Maintainance amongit Merchants, Perſon and Hickbed. 
3 Cro. 155. 170. 5 
N : / 4t 


/ 
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What Actions lie upon a Bill of Exchange, and how 
to be brought, and againſt whom, Sec Hardreſi 487. 
in . Scactario, and Brown, and London's Caſe, 1 Mod. 
285 x Ln 298. and 2 Reeble; 695. and the Caſe 


of Cramlington againſt Evan ati 
3 — 


- 


* 

* 

PY 
« 


07. 8 * 8 24 AE ay | ee 3A had 
* XV. If there be ſeverals Drawers who ſubſcribe, all 


: * % 


are liable in caſe of a Proteſt. I eds - 

If a Bill is drawn upon a Merchant in London paya- 
ble to J. & at double Uſance, J. S. is not bound in 
ſtrictneſs of Law to procure an acceptance, but only 
tender the Bill when the Money is due: But Merchants 
who generally have generous Spirits, will not ſurprize 
a Man, but firſt procure an acceptance, or at leaſt 
leave the Bill for the Party to conſider and give his 


Money be not paid, then Proteſt. . * „ 
XVII A Proteſt is no more but to ſubject the Draw- 


Percival, 2 Pent. 


er to anſwer in caſe of non- acceptance, or non- pay; 


ment; nor does the ſame diſcharge the Party Accep- 
tor, if once accepted 7 for the Deliverer hath now 
two Remedies, one againſt the Drawer, and the other 
againſt the Acceptor. | 


To entitle the Party to an Action at Law in England 


againſt the Acceptor, it matters not whether there be 
à Proteſt ; but to entitle the Party to a recovery againſt 
the Drawer beyond the Seas orelſewhere, there muſt 
be a Proteſt before a Publick Notary. 


: 4+ 


If a Merchant hath accepted a Bill „ and be. 
fore the ſame becomes to be due, he proves inſolvent; 


or at leaſt his Credit is publickly blaſted, a Proteſt 


S ought togo. 


k a Merchant to whom the Bill is payable, be Ab- 
ſent, ſick of like to die, any Friend or Servant of his} 


4 2 * + 4 


may cauſe a Proteſt to be made. | 


A. draws a Bill upon B. to the uſe of C and upofi 


non payment, C. Proteſts the Bill, he cannot Sue A. un- 
| leſs he gives notice that the Bill is Proteſted, for A. 
may have Effects of B. in his Hands, by which he ma? 


ſatisfie himſelf, 1 Vent 45. 


295 


Nor is any . 
ſuch thing as 
a three days & 
reſpite to be 
2 | -Þ | allowed tor | 
anſwer, and then give advice of the ſame, and if the acceptance; 


1 


By the Stat. 9 & 10 V. 3. Cap. 17. It is enacted indian Bills 


thar after the 2444, of June 1698. All Bills of 
| > 8 Exchange 
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Exchange drawn in, or Dated at and from anys Place 
in this Kingdom, of the Sum of F J. ſterling or 
upwards, upon any Perſon in Londen, or any other 
„ City , Town or Place (in which Bills 


the value ſha e expreſſed to be received ) drawn 
payable at a certain time after the date thereof, may 
after acceptance in Writing, and the expiration of 
three Days after the {ame fhall be due, be proteſted 
by a Notary Publick, or in default of fuch Notary Pub- 
lick, by any other ſubſtantial Perſon of the Place 
before two Witneſſes, refuſal or negle& being firſt 
made of due Payment; which Proteſt ſhall be made 
under a Copy of the Bill in the form org by 
the Act, and ſhall be notified within 14 Days after to 
the Party, from whom the Bills were received, who 
(upon producing ſuch Proteſt } is to repay the ſaid 
Bills with Intereſt and Charges from the Peoteſting; 
for which Proteſt there ſhall not be paid fbove 64. 
And in default of ſuch Proteſt, or due notice thereof, 
the Perſon ſo failing ſhall be liable to all Coſts, Da- 
mages andIntereſt thereupon ; provided, that if any 
ſuch Inland Bills be loſt or miſcarried within the time 
limited for payment of the ſame, the Drawer of the 
ſame Bills wal give other Bills of the ſame Tenour, 
Security being given to Indempnifie him in Caſe the 
ſaid Bills fo loſt or miſcarried, be found again. 
Per Faſonem XVIII. A Bill drawn on two jointly muſt have a 
in lege allegan joint acceptance, otherwiſe it rd be proteſted ; but 
01 . _ to two or either of them, & contra, | 
ich beende but Then if the ſame be accepted by one, it is purſuant 
to the tenour of the Bill, and ought not to be proteſ- 
ted but in caſe of non-payment; and in that caſe the 
Perſon Acceptor is liable to an Action, but if it be on 


* 


joint Traders, an acceptance by one will conclude 
and bind the other. 5 | 
XIX. A Factor of the Hamborevgb, Turky, or ' India 
Company draws a Bill on the ſame, and a Member 
accepts the ſame, this perhaps may mike him liable, 
but not another Member. p | | 
So it is if ten Merchants ſhall employ a Factor at the 
Canaries, and the Factor draws a Bill on them all, and 


oNs 


pup. - gp — bein pot 


à Bill on them, the acceptance of the one will oblige 
the reſidue of the Company. 


paid the ſame for the Honour of the Drawer, whereby ken rhe Bill. 
| to receive his Money again. | 


| the Drawer may countermand the payment, although 8 fi Fe 


hand: it is well enough. 


3 \ , : 


\ 
_ 


book if, Ok Bills of Exchange. 29 
one of them accepts. the Bill, and then refuſes pay- 2 
ment; this will not oblige the reſt. FF 
But if there be three joint Traders for the common Mich. 1 9. Fac. 


| ; N ; 7 C. BFaiunbiath 
ſock and benefit of all three, and their Factor draws 5, ., Turner, 


Winch. 24, 23. 


XX A ſmall matter amounts to an acceptance, ſo that . 
there be right underſtanding beteewn both Parties: As 
Leave jour Bill with me, and 1 will accept it: Or, Cal] for 
it to morrow, and it ſhall be accepted; that does oblige as 
effectually by the Cuſtom of Merchants, and accord- 
ingto Law, as if the Party had actually ſubſcribed or 
ſigned it, (which is uſally done.) | 

But if a Man ſhall ſay, Leave your Bill with me, I will 
look ower my Accounrs and Books between ihe Drawer and I, 
and call to Morrow, and accordingly the Bill ſhall be accepted, 
this ſhall Amount to a compleat Acceptance: For this 
mention*of his Book and Accounts was really intended 
to ſee if there were effects in his hands to anſwer; 
without which. perhaps he would not accept of the 


ſame. And ſoit was Rul'd by the Lord Chief Juſtice 5 7 


Hales at Guild- Hall. „ 

A Bill may be accepted for part, for that the Party 

upon whom the ſame was drawn, had no more Effects 

in his hands ; which being uſually done, there muſt 

be a Proteſt, if not for the whole ſum, yet at leaſt for 

the refidue: However, after payment of ſuch part 2 26. Car: 
there muſt be a Proteſt for the remainder. n 
Before the time of payment of the Bill, the 

Party may notwithſtanding accept it, and pay it at 
the time of payment; or another may accept the Bill The receiving 
for the Honour of the Drawer, and if he pay it in of part of the 
default of the Party, yet before payment he is Bound Montes upon 


ä ; : Kal. | the Bill, does 
to make a Proteſt, with a Declaration that he hath, ways wei- 


XXII. Any time betore the Money becomes due, Per leg publica 


the Bill hath been accepte. 5 , ee 
The Countermand is uſally made before a Notary ; 77S P27 v- 


i ones bd 9975 g manum ſin gu- 
but if it comes without, ſo it comes under the Parties lars, fol. 474. 


* 


6 3 If 
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If che Bill be accepted, and the Party deſires to 
have they Money before it be due, and it is paid, and 

then there comes a countermand ; it hath been con- 


1 ceived that it ought hot to be allowed; for as le 


could not enlarge the time, ſo he could not ſhorten it, 
but his duty is to follow his Order. CE 
XXIII. Note, The Drawer is bound to the Deliver- 
er, and the Acceptor to the Party to whom the Bill is 
made payable ; yet both are not bound to one Man, 
unleſs the Deliverer bea Servantto the Party to whom 
the Money is made payable ; or the Party to whom 
the Money is made payable be Servant to the Deliver- 
5 A Yet both Taker and Acceptor are liable till che 
Bill is paid. b N 
Bill payable te Alun, and declares on the Cuſtom of London, 
the Bearer. that if any Merchant or other Perfon Merchandizin 
in London, make a Note in Writing under his Hand, 
and by this promiſeth to pay any Sum of Money to a 
Perſon in it Named, or to the Bearer ; and if the Per- 
fon in the Note named, to whom by the Note it was 
[ng to be paid, Aſſign or deliver it to another 
erſon for to receive the Money to his own uſe. and 
he carries this to the Drawer of the Note, and -re- 
queſts him to pay the Money to him, then the Perſon 
.that made the Note, was chargeable to bay this to 
the Bearer. That the Defendant (being a Goldfmith ) 
made ſuch a Note, by it promiſing to pay 100 J. to 
| VP. B. or the Bearer; and that W. B. delivered the Note 
EL: tothe Plaintiff to receive the Money to his own uſe, in 


— 


that the Plaintiff carried it, and ſhnewed it to the Defen- 
dant, and requeſted him to pay the 100 l. which he had 


Cuſtom to pay to the Bearer was too general: For 
rhaps the Goldſmith before notice by the Bearer 

= | ad paid it to . B. himſelf, as in truth he had; and 
1 of ſuch Opinion was the Court, Horton werſ. Cogs. 3 

Levin 299. where ſee the Pleadings. | 

Drawer ati If the Plantiff recover againſt the Drawer of a Bill, 

8 Mader (tho he has no execution upon it) he ſhall not on 
x | - 42 „„ | 3 Wards 


fatisfaction of 100 f. due to him by the ſaid V. B. and 


— 


5 


not done; by which by the Cuſtom he became charge- 
able, and ſo promiſed to pay. After Verdict for the 
Plaintiff, it was moved in Arreſt of Judgment; that this 


\ 
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| wards recover __ any of the Endorſers. See the 


L 2 on Att. ated — - 


YE 


i oe Us 


UN 


. 1 


Caſe at large, Claxton and Swift 3 Mod. 86. 
XXIV. Therefore when you bring your Action, 
be ſure to draw your Declaration accordingly, and 


- make the ſame part of the Cuſtom as you ſet it forth; 


for if you vary, you muſt expect to be nonſuited: 


And the Party is not bound to alledge a particular 


place of demand. 


If a Bill be returned proteſted for want of pay- 


30 


Styles, Paſch. 
Anno 1654, itt 
B. R. Fo. i 370. 


ment, the Drawer is to repay the money and damage, 


or elſe he may procure a Security, which is no more 


but another Perſon of value ſubſcribes the Bill, in 
theſe and the like words, 1 here underwritten do bind my 
ſelf as Principal, according to the cuſtom of Merchants, for 


' the ſum mentioned in the Bill of Exchange whereupon this Pra- 


teſt is made; Dated, &c. 


No the Drawer, by virtue of this ſupplemental 7 75 


greement, hath as much time again to pay Monies 45 


there was given him in the Bill when it was firſt 
drawn; ſo that if the Money be not paid, together 
with the Rechange and Charges of the Party, the Par- 
ty may recover the ſame on the Principal or Security. 
XXV. Beyond the Seas the Proteſt * under the No- 
eary's hand is ſufficient to ſhew in Court, without pro- 


| ducing the very Bill it ſelf. But if a Bill in England be 


accepted, and a ſpecial Action grounded on the Cuſ- 


That is ſor 
not payment 
the Bill bei 
once accept- 


k ed. 
tom be brought againſt the Acceptor, at the Tryal the + 


Party Plaintiff muſt produce the Bill accepted, and 


not the Proteſt ; otherwiſe he will fail in his Action at 
that time. 1 N A 
Therefore it is ſafe that a Bill once accepted be kept, 
and only a Proteſt for non-payment be remitted ; but 
a Bill proteſted for not acceptance mult be remitted. 
 XXVL If a Bill is left with a Merchant to accept, 


chant to give him a Note for'the payment according 
to the time limited in the Bill of Exchange ; otherwiſe 
there muſt be two Proteſts, one for not acceptance, 
the other for non-payment : But if a Note is given for 


payment, and there happens to be a failure, yet in 
that caſe there muſt be a Proteſt for non-payment. * * 


\v 


and he loſes the Bill, (or at leaſt it is ſo miſlaid, that 
it cannot be found ) the Party ſhall requeſt the Mer- 


Ok Bills of Exchange. Book II. 
XXVII A Bill is remitted to F. S. who owes Mo- 
nies to 7. D. J. S delivers the Bill to F. D. and on the 
back ſide ſubſcribes his Name; if J. D. receives the 
Monies, he may fill up the blank as if the Monies had 
been actually paid to F. S. This is practiſed amongſt 
Merchants, and by them re firm and good. But 
A: Certainly the Common Ly» looks upon this filling up of 
BY % 4 15g blanks after a man hath once ſigned or ſealed, - * no 
Lord Files better than a harmleſs forgery ; but if there be either 
Hud. 28. Car. a general or ſpecial Authority to the purpoſe, it may 
8 N, 5 1 then alter the Law. 5 N | 
alen Hau. Note, No Perſon, be it Wife or Servant, can accept 
of a Bill of Exchange to bind the Maſter without a 
lawful Authority, as a Letter of Attorney, and the like, 
which muſt be under hand, unleſs that it has been for- 
Styles Re- merly and uſually done by the Wife or Servant in ſuch 
ports in B. R caſe, when the Maſter hath been out of Town, who 
fel. 307. hath approved of the fame and anſwered payment: It 
muſt be uſually done; but one Partner may for another. 
A Servant of Sir Robert Clayton, and Mr. Alderman 
| Morris, (but at that time actually gone from them) 
Monck verſis took up 200 Guineysof Mr. Monck a Goldſmith, with- 
Clayron M it. Out any Authority of his Maſters; ( but Monck did not 
and Morrs know that he was gone) the Monies not being paid, 
Mich. 22 Car. Monck brought an Action againſt Sir Robert Clayton and 
2. in B. R Morris, and at Guild Hall it was Rul d per Keeling Chief 
Juſtice, That they ſhould anſwer ; and there was a Ver- 
dict for the Plaintiff. And though there were great 
endeavours to obtain a new Tryal, yet it was denied, 
the Court at Weſtminfer being fully ſatisfied that they 
ought to anſwer: For this Servant had uſed often to 
receive and pay Monies for them; and thereupon they 
DP actually paid the Montes. bs > | 
And thaugh Note, That which will oblige the Maſter, will be the 
the fame A authority and rs which he uſually gives the Ser- 
of wiſlons for vant ; therefore ſuch a power devolved, ought to be 
- Merchants ang ſecured by the prudenteſt way that may be: Which is 
5 N lo to generally done by Bonds and Obligations. e 
take, yet it . N 5 4 5 | | 
EP ek li proves the deſtruction of many a Fa nily. The Father puts out the Son 
perhaps with no leſs than 2 or 300 J. and is hiniſelt become bound for his Truth 
and juſt Accounting, Sc. The Servant is immediately truſted with his Caſh, and 
t ien he too young to be experienced in the World, either neglects keeping a juſt Ac- 


— 
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If a Bill of Exchange by contrary Wind or other 


occaſions be ſo long onthe way, that the Uſance or 
time limited by the Bill be expired, and being tendred, 


both acceptance and veſuſal are denied; Proteſts for pag.. 


both muſt be made, and the Drawer muſt anſwer the 
value, rechange and damage. 


XXVIII. A Bill once accepted, cannot be revoked —_ * 
by the Party that accepted it, though immediately | 
alter and before the Bill becomes due, he hath advice gms 3 
the Drawer is broke. T“ "oo 
If a Bill is not accepted to be paid at the exact time, & leg. quidem 
it muſt be proteſted ; but if accepted for a longer time, #-codem Cel. 
the Party to whom the Bill is made payable, muſt pro- fenult, 
teſt the ſame for want of acceptance according to the 
tenour; yet he may take the acceptance offered not- 


withſtanding. Nor can the Party if he once ſubſcribes 


the Bill for a longer time, revoke the ſame, or blot 
out his Name, although it is not according to the te- 
nour of the Bill; for by his acceptance he hath made 
himſelf debtör, and owns the draught made by his 
Friend upon him, whoſe Right another Man cannot 
give away, and therefore cannot refuſe or diſcharge 
the acceptance. N _— 
Note, This Caſe will admit of two Proteſts, perhaps - . 
three: = A. 
1. One Proteſt muſt be made for not accepting ac- Bald. in lig pro 
cording to the time. © | | _—_ + on. 
2. For tha the Money, being demanded according . & per,” 


count, or keeping that, ſubjects his Maſters Caſh to be ſpent by himſelf and thoſe 


. 


who make it their ſole Trade to betray ſuch Youths : The Maſter finding the Con- 


ſumption, calls his Servant co account, who conſcious of the Act, forſakes his 
Service, dares nat ſee his Relations, and then as a general conſequence falls into 
Company, the which nothing but Providence can preſerve from taking their wick- 
ed courſes. The Father is called to anſwer, whatever the Maſter does ſay the 
Servant hath ſpent or imbezeled , none being able to | contradict him, 
he muſt with a heart full of grief ſubmit to pay, beſides the loſs of the Monies ad- 
vanced upon the Servant's firſt putting forth: Which ſometimes proves a great af- 
fliction in a Family. On the other tide, if Servants were not to be intruſted, the 


| Myſtery could nor be learnt, nor the buſineſs diſpatched ; and therefore faifh 


muſt be given: But then it were juſtice and honeſty that as a Father puts perhaps 

the Child of his love to one in whom he repoſes a faith and truſt, that the Matter 

ſnould be then as a Parent, ſo they ſhould prevent all occations that might ſub- 
ject them to temptations, and not be over-haſty in truſting them with'tize Cath ; 


Which is the very Bait our London Gameſters catch ſuch Gudgeons with. 


SSS 


* 


„34 Dek Billsof Exchange, - Bock 11, 
Fal. c F. do che time mentioned in the Bill, was not paid. 
F probutur. 3. If the Money is not paid according to that time 
2% , that the Acceptor ſubſcribed or acceptel. 
A Bill was drawn payable the firſt of Fa „ the 
perion upon whom the Bill was drawn accepts the Bill 
do be paid the firſt of March, the Servant brings back 
the Bill: The Maſter perceiving this enlarged accep- 
tance, ftrikes out the firſt of March, and puts in the 
firſt of Fanuary, and then ſends the Bill to be paid, the 
Per L. C. J. Accepter then refuſes: Whereupon the Perſon to whom 
| Pemberton, in- the Monies were to be paid, ſtrikes out the firſt of Fanu- 
rr Price ary, and puts in the firſt of Mareb again: In an Action 
1 3 ; brought on this Bill, the queſtion was, Whether theſe 
| B.R alterations did not deſtroy the Bill? and Rul'd it did not. 
: 2, A. draws a Bill on B. and B. is in the Country; C. a 
Friend of his hearing of the Bill accepts it: The Party 
to whom the Money is to be paid, muſt make a proteſt 
for non-· acceptance by B. and then he may take the ac- 
, ceptance of C. and it ſhall bind C. to anſwer the Money. 
gr! qverſ. If a Bill is drawn on B. and B. happens to be in the 
ol.4 6. Country, and a Friend of his deſires the Party not to 
TP proteſt, and he will pay the ſame, itis good, and ſhall 
5 R. Styles, If there be two joint Merchants or Partners, and on 
fel. 370. of them accepts 4 Bill of Exchange, the ſame ſhal 
5 bind the other; and an Action of the Caſe on the Cuſ- 
Lund tom may be maintained againſt him EE 


XIX. Merchants generally allow three days after 

2 Jill becomes due for thHpayment; and for non-pay- 

ment within three days proteſt is made, but is not ſent 

away till the next Poſf after the time of payment is ex- 

Holland. 5 If Saturday is the third day, no proteſt is made till 
There are tro XXXI. The uſe of the Proteſt is this, That it ſig- 
— nifies to the Drawer that the Party upon whom he 
* drew his Bill was unwilling, notto þe found, or inſol- 


cceptance N ; 

| which is cal- vent, and to let him have a timely notice of the ſame, 
led Intimation and to enable the Party to recover againſt the Drawer; 
27 For nan for if ons draws 3 Bill from France upon a Perſon in 
emen. Ergland, who accepts and fails, or becomes inſolvent 

| at the time of payment, if there be not a Proteſt and 
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* timely notice ſent to the Drawer there, it will be“ Which is 


difficult to recover the Money. | "looked upon 


In Helland they are not altogether ſo ſtrict, yet there third = 


muſt be a reaſonable time of notice ; the reaſon is, for 
perhaps if he had reaſonable and timely notice, the 

rawer then might have had effects, or other means 
of his upon whom he drew, to reimburſe himſelf the 
Bill, which fince for want of timely notice he hath 
remitted or loſt. And the general Rule is, Thatthough 
the Drawer is bound to the Deliverer till the Bill is fa- 
tisfied, yet it is with this Proviſo, that Proteſt be made There is no 
in due time, and a lawful and an ingenious diligence danger, be the 
uſed for the obtaining payment of the Monies ; for Ee never o 
it were unreaſonable the Drawer ſhould ſuffer through W * * 
his neglect. 1 Aiüiately if tbe 


4 


money be not paid when it is due, i. e. the third day, but there may ( eſpecially 


1 


beyond Seas) be great hazard for want of proteſting. 
XXXII. Where a Merchant hath accepted, and be- 


fore the Tame became due, he becomes inſolvent, or 


at leaſt his Credit puny blaſted, a Proteſt ought 
to g0; but then there 15 ually a demand made, which I leg. pro debi. 
once coming, the Drawer, is compellable to give bet- 79 uf C. de 
ter Security ; and if a ſecond Bill comes, if no Proteſt, . ffn, 
then Drawer and Security lie at ſtake. ' TOS 
If a Bill of Exchange be paid before it is due, unto | 
one that breaketh afterwards, he ſhall be compelled to 
pay it again unto the Deliverer of the Money, within - 
what time is is payable, | ES 
XXXIII. If a Merchant draws a Bill, and there is a Brynettie"scaſs 
Proteſt for non-payment ; if another Perſon hearin | 
of the ſame, declare, that he for the honqur-of th 
Drawer will pay the contents, and thereupon ſubſcribes, _ 
he is obliged thereby ; and in this caſe it has been prac- 
tiſed, that that Party that received the Money hath _ 
pa his Name on the back-ſide of the Bill in blank ; 
ut the Receipt is ſometimes taken on the Proteſt, 
which together with the whole proceeding is turned 
into an Act, and the ſame being drawn by the Nota, 
Ty, is remitted to the Drawer by him who gave ho- 


XXXNIV. 


* 
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Fourteen days XXXIV. If a Bill be accepted, and the Party dies, 


allowed from - | She Der- | | 
"he de ide Jet there muſt be a demand made of his Executors or 


| ... Adminiſtrators; and in default or delay of payment, a 
d 5 | 
* can Proteſt muſt be made: And although 4 Ny ll out, 
be committed, that the Monies may become due before there can be 
unleſs there Adminiſtrators, or the Probate of the Will be granted ; 
bes Willy yet that is delay ſufficient for a Proteſt in caſe of non- 

—BA. ²˙ ora 5 . | 
But on the other hand, if the Party be dead to whom 
the Monies are made payable, and the Monies are rea- 
dy to be paid, and there is no Perſon that can legally 
| give a Diſcharge, yet a Proteſt ought not to go for 
But an Inti- not payment; The reaſon is, becauſe there is no Per- 
any ousht ſon that hath any Authority either in Deed or in Law 
go, and that _ : | | | 3 
the Acceptor to make it, and a Notary ought not to make it; if he 
1s willing co does, and the Party hath received any prejudice there- 
pay according by, an Action of the Caſe perhaps may lie againſt him 
o Order, for his pains: Nor does it avail, that if Security be of- 
fered to ſave him harmleſs againſt the Executors or 
Adminiſtrators, for that is an Act left to his own Diſ- 
cretion; for perhaps the Security may not be likd: 
But whether good or bad, makes nothing as to oblige 
him in Law. | 

Bur if a Man is bound in a Bond to pay a ſum of 
Money to F.S. his Executors, Adminiftrators, ec. 
and the Obligee dies inteſtate the day before the ſum 
becomes due, yet the Bond is not forfeited if not paid 
at the day becauſe there was no body to whom the 
Obligor could pay to ſave his Obligation: But as Lit- 
tleton ſays, If it be to pay to J. S. generally, you muſt bunt 

bim out all over be King om, if you ll ſave the penalty. 
XXXV. A Man not found, or being found, not 
met withal either at home or the Exchange, is cauſe 
« ſufficient for a Proteſt ; but in that there mult be dili- 
gence uſed in the finding hin - | 
A Bill returned proteſted for non-payment being 
once ſatisfied by the Drawer to the Deliverer, the 
Drawer is diſcharged, and ſo is the Acteptor to him 
to whom the Monies were to be paid : But the Accep- 
tor, by virtue of his acceptance, makes him Debtor 
according to the Cuſtom of Merchants to the Drawer. 


XXXVI. Monies may be had on Exchange by way 
25 | \ - 922 ; 5 2 O : 


\ * 


f 
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of Letters of Credit, the which are in two reſpects; 
the firſt general; the other ſpecial. . 
The general Letter is open, directed, To all Mey- 

chants and others that ſhall furniſh my Servant or Factor, or a- 


ny other with ſuch and ſuch Monies; forrepayment of which 
he binds himſelf to anſwer and pay all ſuch Bills of Ex- 


change as ſhall be drawn on him upon the receipt of 
the value, by his Servant, Factor, or other Perſon : 
If there be really Monies advanced on this Letter of 


Credit, and paid to the Factor, Servant or other, and 


Bills of Exchange are ſent to the Party that ſent fuch 
Letter of Credit, and if he refuſes to accept, yet ac- 
cording to the cuſtom of Merchants he is bound to 
pay: The reaſon, is, for that there was no reſpect had to 
the ability of the taker up, but to him that gave his 
Letters of Credit: And therefore in ſuch caſe if an 
Action at Law be brought, the particular cuſtom as 
to that point muſt be carefully ſet fortn. 3 
The ſpecial Letters of Credit, where one writes a 
Letter to furniſh another Mans Factor or Agent; there 
is in this the ſame remedy as above. e 
As Bills of Exchange ſeldom come without Letters 
of Advice, ſo ought they to be purſued : If a Bill ſhall 
expreſs, And put it tothe Account of A; and the Letter 
of Advice ſays B; this muſt be proteſted againſt, for 
it cannot ſafely be paid, at leaſt running the riſque of 
an equitable Suit. | 
XXXVII. If one pays Money on a Bill before it be 
due, and the Party breaks, it has been conceived that 
the Party ought to anſwer the Drawer: The reaſon 
hath been, becauſe the Drawer might have counter- 
manded the ſame, or ordered the Bill to be made pay- 
able to another. 5 8 1 
In Italy if Money is paid to a Banker's Servant, and 
if the Maſter ſubſcribe, Pagate com ſi dice, this binds the 
Maſter as effectually as if he had ſubſcribed it with his 
own hands. 2 : „ i +: E 
XXXVIII. A Bill drawn by a Merchant in London 
payable by another Perſon beyond Seas, ſuch Bills ir 
moſt Countries are aſſignable over from Merchant to 
Merchant, and the laſt Perſon, may ſue and recover 
the ſame upon an acceptance: But in England only the 


firſſ 
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firſt Perſon mentioned in the Bill, and to whom the 


Money is made payable may recover. Tis true, ſuch 


Perſon to whom the Money is made payable may for 
valuable conſideration deliver this Bill to another Per- 
ſon, and he may endorſe an Order on the back-ſide ; 
and if the Party afterwards refuſes payment of the 
fame, it may be ſued in the Parties Name to whom 
the ſame was transferred, laying the ſame by way of 


Cuſtom. © 


XXXIX. In an Action on the Caſe grounded upon 
the Cuſtom of Merchants, that whenever any ſuch or 
other Perſon negotiating for them, with any other Mer- 
chant in Exgland have Bills directed to them, that if 
He to whom ſuch Bills are directed refuſe to accept on 


ſight, or to pay ſuch Bills, then he that drew it ought, 


both 3 the Cuſtom to be Merchants, the Bearer 
as well as the Drawer. And the Plaintiffnot having ſhew- 


ed that the Bearer was ſuch a Merchant or Perſon ne- 


gotiating, it was moved to ſtay Judgment for that 


Cauſe ; but Judgment was given for the Plaintiff, for 


by the Court ſuch Merchant, is referred only to him, 
to whom the Bill is directed, and to the Procurers 
of ſuch aBill, and not to the Drawers, or they: 
to whoſe uſe the Money is to be paid, Edger wer/. 
Chute. 1 Keeble. 592, 636. 

See where an Averment is neceſſary of the De- 
fendant's being a Merchant on ſuch Action upon the 
Cuſtom of Merchants, 2 Cro. 306. Caſe werſ. Tay; 
for. and 1 Cro. 301. Reginal verſ. Rigalt. c 
3 * , | 
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"CH AP.-Xt 


Df Ponies advanced by way of Bottomery, 02 
TE ns Fenus Mauticum. 


I. How Commerce 5s made equi- X. Of Monies ſent on Ship. board, 
, valent to natural Community, || and the Veſſel is wreck d, where 
II. betber Money be fit only to the Lender ſhall bear ſhare of © 
maintain the Trade and Cre-| the loſs, and where not 
dit of Vice. | XI. Of Monies taken up by the 
III. i hether Abraham choſe eo Maſter, where the ſame ſhall ob- 
acquire a Property by Money. lige the Owners,and where noe. 

IV. Of the natural and inſtrumen- XII. The derivation and inſtitu- 
tal meaſure of the value of | tion of this ſort of Loan, and 

things. | - er what cauſes. 

V. How Monty is equal to all| XIII. Of the ſeveral ways of tak- 

- bogs” ©: ing up of Monies by. way 2 

VI. Money is for buying, and bin-| Bortomery, real and feigned. 
ders not, but helps Permutation. XIV. Monies ſo advanced. whe- 

VII. Money the inſtrument of | ther gain ought to be bounded, 

Charity and Sacrifices as well| or otherwiſe left to the will of 

4 our Neceſſities, © the Lender. . 

VIII. Of the difference between KV. Of Uſura Marina, how 
Monies advanced to be uſed in| reaſonable the ſame ſtands at 
Commerce at Land, and that this day. | 

which is advanced at Sta. XVI. Of Monies advanced to a 
. Of Monies advanced by way| conſiderable profit called Uſu- 
of Bottomery when the Con- fruit, being both boneſt and 
tract hath ili inteptimm. honotirable. 


ILVI e is dne of thoſe things which they who 
want, want all other things but words to re- 
proach their bad Fortune. But ſometimes it is policy e- 
ven of Rags and Poverty it ſelf to undervalue that which 
it cannot have, and to convert that which it hath 
(though never ſo mean) into an eſteem; and then to 
lodge as much pride in a Tub, as Alexander could in 4 
Palace, though it could not tempt hint to a change 
of condition. | 


LO Nil babet felt paupertas durius in ſo 
; Cum quod ridiculos bomines facit : 
TOR | | No 


— 


— — 
_ 
— — 
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Feæœnus Nauticum,. 5 Book I: 
No wonder therefore, ſeeing Rich Men will be ob- 


ſtinate to hold their advantages, that deformed Pover- 


* Lib. 1 cap l. 


S. 1. 2, 3. 


tY, ( which mixes with them in the ſame frame as a 
adow to ſet off their colours the better ) would have 
the Rich to deſcend to them; and that inſtead of ſet- 
ting out Monies by way of Bettomery, Uſary, and the 
like, they would not have any ſuch thing as Money 
at all, but would have all things reduced into a ſtate, 
As is before mentioned. | 5 Ta 
It cannot be denied, but that we all live by the na- 


tural or intrinſick value of things; but the way to 


that are made againſt it ſo impatiently. 


Aſcham deNat. 
Monet, cap. &. 


come by them is by an Inſtrument of civil value, which 
is Money ; inſtead of Community therefore we now 
have Commerce: Which Commercium is nothing elſe 
but Communio mercium; but Communion muſt needs be 
by the means of another thing that may bear equal 
proportion on both ſides, which is Money only. But 
now let us hear, and if poſſible, ſatisfie the Complaints 

Where there is great Luxury, there muſt be likewiſe 
great Induſtry to maintain it ; and therefore the In- 
duſtry of this Civil State muſt be greater than that 
which is in the ſimple State of Nature : But what is 
there here to blame, ſecing Induſtry, no more than 
Plenty, is in it ſelf a Sin? 

II. It is the Anſwer of Envy or Ignorance; Prima 
peregrinos obſcæna pecunia mores---intulit—-M ney is that 
( ſay they) which maintains the Trade and Credit of 
Vice, if that were taken away, we ſhould look after 
nothing but neceſſaries which are vertuous ; it makes 


too nice inequalities and diſtances, and is not ſignifi- 


cant enough in the beſt things: For all the Money in 
the World is not really worth on penny Loaf, which 
is convertible into our Natures and Subſtances ; it ſerves 


only to aſſure Fortune, but not Virtue ; it is accepted 


＋ Ariſt. Polit. 


as the meaſure of all things Natural, Moral, and Di- 
vine: For Honour is nothing but ancient Riches f, 
and in Morals, Virtus poſt nummos; this in Religion 
breeds that root of all Evil, Covetouſneſs: For in a 
ſimple ſtate of Nature neceſſary things muſt needs be 
ſpent within a ſhort time, and the return of the Sun 
brings a new Supply and a Treaſure greater than the, 
Indies 3 : | += ot 
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of which One makes chis Obſervation, That it was got * Campanella 
in Blood, ſails home in a Sea of Blood and never reſts till it Monar ch, Hiſp. 


be laid out in Blood. This was that which was made the 
price of Salvation, even of the Blood of our Bleſſed Sa- 
viour, thirty Pieces for that which was worth Thiri 
thouſand Worlds ; but in the Religion of the firſt Times; 
' Nullo violatus Fupiter auro, as Fwvenal hath it. >, 
And if this had not been brought into the World, 
we ſhould not have ſo much to diſcount for at the day 
of Judgment. Why therefore ſhould that which is con- 
demned to the N of the Earth, and lodged fo 
near Hell, now be made the price of all that which is 
above the Earth, even 4 Solo uſque ad Czlum? Or why 
ſhould we be excluded from the Gifts of Nature, un- 
leſs we have thoſe of Fortune? Is it not then more 
reaſonable that rich mien loſe this Inſtrument of Lux- 
ury, than the Poor ſhould loſe the neceſſary means of 
their ſubſiſtence? This is the Plea which is made in 
forma Pauperis, & de ipſa Paupertate. . | 
_ Moſt certain it is, that neither the ſtupid ſimplicity 
of the Woods, nor Poverty it ſelf are any part of Vir- 
tue; and therefore are not reckoned Bleſings, as Ri- 
ches were to Solomon, (he who built God's firſt Tem- 
ple, and put his Religion in luſtre) and as they like- 
wiſe were to Numa, from whom Money was called 
Nummus; e built the firſt Temple at Rome, 
and kindled firſt the Veſtal fire, & ferocem pepulum deo- 
rum metu mitigavir. | | | 
III. We know how God converſed with Abraham, 
who was the firſt that had Money, and made ule of ic 
to buy a Property: It is true, they with whom he in- 
habired -called him a Prince ; but that was no Argu- 
ment to him to difown their Properties, but for the 
contrary, leſt they ſhould think that Dominion or a 
Right to things was founded in Grace. 
IV. Bur to come more cloſe to the Queition and to 
examine the reaſon and neceſſity of this meaſure; Mo- 
ney, is like a Law or Government, which are all con- 
ſtituted by the ſame extreme neceſſity ; therefore the 
counterfeiting or attempting to deſtroy any of theſe 
Y private means, iseyery where Treaſon Now this 
mea ſure is cwo-fold, either Natural or Civil, 7 rather 
EN (atural 


„ Feng Rantitum m Fock U. 
4 Natural, and the Inſtrument which expreſſes, the ng- 
- - tural by equal Permutation: The natural meaſure is 
proportioned either by Want, or Plenty. In Mam we 
conſider whether the thing be uſeful or neceſſary ; 
things which are neceſſary are beſt, but of leaſt price; 
as a Loaf of Bread is more nęceſſary, but infinitely 
Cheaper thay a Diamond. One Man hath Clothes, ano- 
ther Leather; thoſe two poſſibly have no need one of 
another, and therefore there will be no-Permutation 


he who were moſt preſt, would come to the price of the 

other : And therefore Want or Plenty is the meaſure of 

eſtimating things, tind is the Bond of Society, where- 

by one man ſhews he is or may be uſeful to another ; 

' & Nature hath ſo order d it, that no Man is ſo Rich who 

hath not ſome need of the Poor; and no Man is ſo mean 

And abject, but he may be ſome ways uſeful to the Richi. 
Money is like - V. The Civil meaſure, or rather Inſtrument, where- 
the middle by the Natural expreffes it ſelf, is Money, which hath 
2 25 but a feigned value, and therefore itis ſometimes high- 
which it ii er and Jower in eſteem as men pleaſe ; which could 

| Faid, Quæ con. not be, if its value were natural which is unalterable. 


« < 


veniune in ter- If I have Cloth at ſuch a price, and you have Wines at 

rie conventunt the ſame price, then we regarding the ſame price, 

. may make an equal Permutation: Or if I give to you 

ſo many pieces of Gold for your Cloth at the ſame 

» Poland, £3 price, the ſale is equal again; whether it be an incon- 

7 e ally in venience that in ſome Countries it is ſometimes at 

molt of thofe à higher value than at another, is not a conſideration 

Northen of this Diſcourſe; for the price of things themſelves 
Countries change more than any Money doth daily. _ 
: VI. Aoney is an invention only for the more expe- 

dite perniutation of things ; but it doth not follow 

that men may not make any permutations but by Mo- 

ney, even as well now as if we were in our natural 

ſtate; if they who dig now in waſte Hills have their 

Harveſt of Beans well gathered in, but had need of 

Wine for the Stomacks ſake, or of Drugs for Healths 

ſake ; if the Vintner, or Apothecary have no need of 

Beans, what uſe will they make of the natural value 

of their Beans without Money? Or if need be; what 


therefore 


betwixt them; but if one had need of another, then 
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therefore hinders not Permutation and Commerce 
of natural things but alliſt them; nay it is therefore 
an Inſtrument antuments ; for he who hath Mo- 
ney may. buy things which he need not uſe, but ſell, 
thereby to get other chings afterwards for his uſe. 
There is no Natiomor People ſo barbarous, but have 
Money or a publick Inſtrument of Permutation ei- 
ther in Metals or in Fiſh bones, &. for it imports 
not much of what matter it is, provided it be dura- 
ble, not counterfeitable, and difficult to come by. 

1 VII. Take away this fungible Inſtrument from the 


ſervice of our neceſſities, and how ſhall we exerciſe 


fe 5 7 1 a enn 1 IT him, PE . | | 1 
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our Charity, which is a branch of Religion and Jul; 


tice, as well as of Humanity? He who goes to 
Church paſſeth as it were through two Tempies, the 
Poor at the Porch, and the Temple it ſelf : And the 
giving at the Porch is called Sacrifice, Offering, and 
Gift, as well as that at ths Altar. God would be 
Sacrificed to only in one Town of che World, Ferz- 


ſalem: But could that have been, if Mone) and Money. 


hangers had not been allowed? How could tliey 
who came from ſuch remote places have by any o- 
ther means brought their Oxen, Calves, Goats and 
Doves to the Altar? If there were nothing further 
to ſhew, but that one piece which our Saviour him- 
{elf Coyned miraculouſly in the mouth of a Fiſh, 
it were Argument ſufficient that the uſe of Money 
may be both good, juſt, and neceſſary. . 
VIII. Things being thus ſtated, and that Money is 


Vide Chap. of 
Exchange, 
» I's ? 


both. good, juſt, and- neceſſary, it will be deman:: 


ded loudly, That admitting a reaſonable advantage 
may be made by way of Ulury, quo jure is it that an 
advantage upon the ſame more than what the Law 


allows, 1s taken? | 85 


The diſtinction is gr eat between Monies lent to 


be uſed in Commerce at Land, and that which is ad- 


kave fer marks to governthe ſame, whereby the avar d%. 


* 


jiciqQus mind.is limited to a. reaſonable profit: The 


# 


Leg, FD. de 


N Aut. Fwwn; 


i in Comn and that. 7 5b. ho Kz: 
vanced to Sea. In the. firſt, the Laws of the Realm 9. 5 = 


Ee rei. LV n- 


Lociniii lib. 2. 


reaſon ↄf that is becauſe the Lender runs none, but . 4. $- 2. 


the Bortower all the hazard whatever that Monqy 


brings forth. But A4oney lent to Sea, or that which 


H h is 


* Leg. Fon is called Pecunia® trajeclitia, there the ſame is advan- 
Nau. 2 X ced on the hagard of the Lender, to carry ( as is ſup- 
Ter Ne. poſed) over Sea; ſo that if the Ship periſhes, or a 
1226 ſpoliation of all happens, the Lender ſhares in the 
Loſs without any hopes of ever receiving his Monies; 
and therefore is called ſometimes Uſurs Marina, as 
well as Fænus Nauticum, the advantage accruing to 
the Owners from their Money, ariſing not from 
the Loan, but from the hazard which the Lender 
runs ;' the which is commonly reduced to a time cer- 
tain, or one or more Voyages, according to their 
ſeveral and reſpective agreement. 2 
IX. If the Bonds be ſealed, and the Money is ad- 
vanced, if the Ship happens to miſcacry by Storm, 
Fire, Enemy, or any otherwiſe before the Voyage 
begun, then the Borrower runs the riſque, unleſs 
Vide paſſm ad it be otherwiſe provided generally, as that if ſuch a 
A5 * — p. Ship ſhall not arrive at ſuch a place at ſuch a time, 
ler. N 54, Oe. there the Contract hath its inception from the 
Nod.  Mealing; but if the Condition be, That if ſuch 4 
Ship ſhall ſail from London to Amſterdam, and ſhal! 
not arrive there, &c. then, ec. there the contingen- 
cy begins not till the departure. Yet it has been 
conceived, "That if the Maſter takes up Money ac- 
cordingly and buys in a lawful Lading, butwillhap- 
pen to endeavour to defraud the Prince or State of 
their Cuſtoms, and puts ſuch Goods on Board, by 
Vide leg. 3. C. means whereof he has encurred a Forfeiture of his 


de Fen. Naut. Ship ; in ſuch caſe the Lender is not obliged to ſuch 


hazard. 

X If Money be lent on Ship-board by a Merchant 
ſuper Cargo or Paſſenger, and before the day of pay- 
ment the Ship happens to be wreckt or caſt away; 
if there be ſuch a Saver as will admit a Contribution, 

% then the Party is not to have his whole Money, but 

Leg. Naval. is to come into the Averidge : Bur if the time of 

Artic. 17. payment were paſt before the misfortune happened, 

I then the Lender muſt be repaid his whole Money 
free from Contribution | 7 725 

And therefore by the Laws Marine. if the Borrow- 

; er detains any ſuch lent Monies beyond the term 

Artis, 18. appointed for the repaying, he ſhall at his return 1 

| | on) 


4 


Book II. Oe Bottomety, o: 

only pay the profit agreed on before the Voyage, 

but alſo augment the ſame according to the time that 

hath accrued ſince the day of payment. 

XI. A Maſter of a Ship hath no power to take up 

Money by Bottomery, in places where his Owner or 

Owners dwell, unleſs it were for ſo much only as 

his part comes to in the {aid Ship: Otherwiſe he. „ . 

* and his Eſtate muſt ſtand liable to anſwer the ſame. , *. ble 

But when a Maſter is out of the Country, and 44 ene 

where he hatli no Owners, nor any Goods of theirs quem vide pag. 

nor of his own, and cannot find means to take up 95. z 

by Exchange or otherwiſe, and that for want of eg: Olerone. 1. 

Money the Voyage might be retarded or overthrown, Ys -af 

Monies may be taken up upon Bottomery, and all the C. ed. leg. Jui 

Owners are liable thereunto ; otherwiſe he ſhall Rome 8. Calli- 

bear the loſs, that is, the Owners are liable by their mach de 

Veſſel, though the Money is not ſo employed in truth; % _—- 2 

and the Owners have their reniedy againſt him whom 7. nan 

they put in truſt : But the Perſons of the Owners are 

no ways made liable by the act of the Maſter for 

Monies taken up. FE 1 
If Owners e not in ſetting out the Ship moſt 9 5 

Voices ſhall carry it, and then Money may be taken Paſch. 3 Car. 

up for their part by Bottomery, or Fænus Nauticum, Or 12 B. R. Her. 

by Hy pot becat ing ſuch a proportion of the Ship. _ 2 Noy 97. 
Many Maſters of Ships having Enſured or taken re cx preg 


n : K * 
| by lo Car. ca „8. 
up Montes upon Bottomery to greater Sums of Mone + 


Y A good Law, 
than the value of their Adventure, do wilfully caſt and ought to 
away, burn, or otherwiſe deſtroy the Ships under be <ncoura- , 
their charge, the ſame was made Felony, and the $** ic Pit) 
Perſon and Perſons ſo wilfully doing or procuring „ 
the ſame to be done, were to ſuffer Death. 

XII. The Signification of this Fænus Nauticum, is 
by the Dutch called Bomerie; Bodmerie, Boddemerii, ſo Ne 
variouſly pronounced from the Keel * or bottom of * 76h. Locin; 
the Ship upon the Parallel, whereof the Rudder of 4.2. c. 4. § i, 
a Ship doth govern and direct the ſanie; parte pro 20. Latebes Rep. 
10 ſumpta, ita primum appellata, cum etiam lingua Gallo- 3 
rum antique & Britannica Bodo vel Bodun fundum aut + lei 923 
profundum ſienct I in quem navi fundum, vel ipſam na. deno in Brit an- 
ven ejuſq; uſum mutuo accepta eſt pecunia, ſed poftea latins via, p.m. 149- 
pro fanore nau ier etiam uſurpari cœpit. Atid the Money Locin i, . . 

1 | It . 4 | to c. 4. $. 1. 
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ſo taken up by the Maſter is done upon great extre- 
mity, and that for the compleating of the Voyage 
when they are in diſtreſs and want in ſome Foreign 
parts; and indeed ſuch taking up is indeed in the na- 
ture of Mortgaging the Ship, for le Neif oblige al pay- 
ment de ceo, &c. And in the Inſtrument there is a 
Clauſe that expreſſes that the Ship is engaged for the 
performance of the ſame. © | 5 
Montes that are advanced are upon two Se- 
curities the one is on the bare Ship, the other upon 
the Perſon of the Borrower, ſometimes upon both: 
The firſt is where a Man takes up Monies and obli- 
ges himſelf, that if fuch a Ship ſhall arrive at ſuch a 
Port, then to repay (perhaps) double the ſum lent ; 
| but if the Ship happens to miſcarry, then nothing. 
Difference be This Money is likewiſe called pecunia trajectuia, 
tween thisand becauſe that upon the Lenders Danger or Adven- 
oy * ture, it is carried beyond or over the Seas, ſo that 
"net if the Ship periſh or all be ſpoiled, the Lender does 
tofe his whole Money Lent: But on the contrary, 
Money Lent at Intereſt, is delivered at the Peri! 
of the Borrower, and the profit of this is meerly the 
price of the ſimple Loan, and is called Uſura. But 
the profit of the other, is a Reward for the Danger 
and Adventure of the Sea, which the Lender takes 
upon him during the Loan, which is ro be under- 
ſtood until the Voyage be ended. Lex. Mercat. 122. 
, 206, 207-7 
B, of Botto The forms of Bills of Bottomery, Laws of the Sea, 
Mery. $89, to 584. Appendix to the ſame, 13. 14, 15. 
| XIII. Solikewiſe ſome will take up Monies,the con- 


ditionreciting, V bereas there is ſuch a Ship, naming her, 


bound to Amſterdam whereof ſuch a Man is Maler, Where 
as indeed there is no ſuch Ship or Maſter in nature) that 
if that Ship ſhall not arrive at ſuch a place vit bin iel ve months, 
the Mony agreed on to be paid, ſhall be paid ; bat if the 
Ship ſhall arrive, then nothing. The firſt of theſe is ho- 
nourable and uſt according to the laudable practice 
0 68K among Marine Perſons, and though the advantage 
60 C. dr Naur. runs high, as 20, go, nay ſometimes 40 per Cent. 
F-n. & Hocto- without conſideration of time; (for the Monies ar? 


em fie Hardus to be paid within ſo many days after the Ship's ſafe 
oh arrival; ) 


. 5 * — 
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arrival ;) yeh in regard the Adventure is horn by the in tit. Cod. de 
Lender, for (if the Ship periſhes, the Advancer Nauf. fen n. g. 
loſes ) the Laws and Practice of all Maritime Coun- 

tries allow of the ſame. And therefore by the Com- 
mon Law, if an Action of Debt be brought on ſuch „ a 
an Inſtrument, the Defendant cannot plead the Sta- — 54 
tute of Uſury, And ſoit was adjudged where one dicoryquamdin 


Sharpley had brought an Action of Debt on a Bond navigat naves 


for Monies taken up upon Bottomery: The Defen. ni uſuras 
dant pleads the Sratute of Uſury, and ſhewed that à ese Hege 
certain Ship called the made a Voyage to fiſh Las it wa: 
in New-found-land, (which Voyage might be per- obſerved be 
formed in eight Months) and the Plaintiff delive- 4nanus, Qua 
red fol. to the Defendant to pay 60 1. at the return erte 
of the Ship to D. and if the ſaid Ship by Leakage or 51714, wwe. 
Tempeſt ſhould not return from New-found land to nerit ifrs 
D. then the Defendant ſhould: pay the principal auc pecuniam 
Money; and if the Ship never returned, then dre creditor 
nothing to be paid. Upon * Demurrer it was ad- * | 
judged the ſame was not Uſury : For if the Ship had ;.,,,,.,;.. 


itaid at New-found land two or three years, yet at her verobieproprie 


return but 60 l. was to bg paid, and if ſhe never re- non veglart, 
turned, then nothing | daunnatum f- 
nts, ſed compenſationem aliquam periculi, quod creditor contra naturam mutui in 


fe recepit partem. Fohanes Locinius, lib. 2. cap. 4, F. 1, C 2. Trin. 6. ſac. in 
B. R. 2 Cro. 208. Sharpley verſus Harròll, 1 Levins 54. Sayer & Glerne, r? 


* 


Sid. 27. 


The other advance which is upon a fictitious ſup - 
poſition of a Ship and Maſter, wherein indeed there 
is no ſuch in nature, is more unconſcionable, the 
ſame being the common practice that's uſed amongſt 
the Italians, and now on this fide the Water, though 
the ſame is as to internal Right unjuſt, yet it is dai- 10. 
ly practiſed, and it was not long ſince adjudged 7 that 227230 = 8 
ſuch Contract was good, according to the C ůmm 5 
Lam of this Realm, and that on a ſpecial Verdict. 


XIV. Moſt certain it is. that the greater the dan- 
ger is, if there be a real Adventure, the greater may 
the profit be of the Monies advanced: And ſo hath 
the ſame been the Opinion of Civilians, and likewiſg 


3 
| 
| 
, 
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vide Carolum ſome Divines ; though ſome ſeem to be of 
Molinzum de opinion, That any profit or advantage ought not to 
5p Us pn be made of Monies ſo lent, no more than of thoſe 
Eat om chat Are advanced on ſimple loan, and on the peril of 
Theologi ut cre- the borrower. However, all or moſt of the Trad- 
ditor poſſit ali- ing Nations of Chriſtendom do at this day allow of 
guid accipere the ſane, as 2 matter moſt reaſonable, by reaſon of 
wry | tone „the contingency or hazard that the Lender runs; and 
4 40 1 But therefore ſuch Monies may be advanced ſeveral, 
ſurely chat ways, and a profit may ariſe ſo, that there runs a 
muſt be upon peril on the Lender. 2 | | | 
a real venture. Cl. Salmaſius, cap. 9. de modo uſur. fol. 380, 188, 218. Trajetlitia 
pecunia propter periculum creditory, quamdiu navigat navs, infinitas uſuras ca pe- 
re poteſt. Upon which place ꝗuianus obſerves, Quia mars periculo committitur in 

4 convenerit uſuras hanc pecuniam dare creditor poteſt. Jide Novel. Conſt. 
108, IIO. . 
. There is likewiſe a ſecond way of advancing Mo- 
nies called ura Marina, joining the advanced Mo- 
nies and the danger of the Sea together; and this is 
obliging ſometimes upon the Borrower®s Ship, Goods 
and Perſon: The product of which by agreement 
will advance ſometime 20, 3o, and ee 40 

er Cent. As for inſtance, A private Gentleman has 
12001. ready Money lying by him, and he has no- 
tice of an ingenious Merchant that has good Credit 
beyond Seas, and underſtands his buſineſs fully, ap- 
plies himſelf to him, and offers him 1000 /. to be 
laid out in ſuch Commodities as the Merchant ſhall 
think convenient for that Port or Country the Bor- 
TH rover deſigns for, and that he will bear the Adven- 
Churalegitim? ture of that Money duringall that Voyage; (which 


. he knows may be accompliſhed within a year) here- 

am trans mare Upon the Contract is agreed upon, 6 per Cent. is ac- 

dehendam fe- counted for the Intereſt, and 12 per Cent. for the 

neratur, id eſt, Adventure outwards, and 12 per Cent. for the Goods 

bs oh wan homeward ; ſo that upon the return the Lender re- 
'uo, centeſima _. © pl pin pe 1 | 

et, Ceives Jo per Cent. which amounts to 1300 /. The 

71 Lender in this caſe hath a good bargain, no queſti- 

on. Now let us ſee what advantage the Borrower 
WWW 5 25 one 

1. The Borrower prevents the taking up the like 

Sum at Intereſt, which comes to 6 per C:nt. and 

Brokage which comes now in this Age, through the 
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generoſity of the Merchant, and covetouſneſs of thè 
Scrivener, at 1 Or 2 per Cent. more; and then the 

ſame is let out but for fix Months, and then the Scir- 

vener inevitably at the ſix Months end ſends his Note, 

that his Friend expects his Monies to be paid in; ſo 

that to ſtop that gap there muſt be Continuation, 


3. 


which is at leaſt one per Cent. more, beſides the O 


liging of Friends in Securities, 


2. The Aſſurance is prevented, which perhaps may 
come to between 5 and 20 per Cent. according às 

che Times are ; and common prudence will never 
ſuffer a Merchant to venture two parts of three parts 
| of his Eſtate in one Bottom without aſſuring. 


: 3. As he ſhall not have occaſion to Enſure, ſo it 
Eh may be a great occafion of preventing the common 
| Obligation of his Enſuring of others: The which 


: in a generous Merchant in honour cannot be denied 
t the Premio running reaſonable. ee 
K 4. It prevents the Parties running the Riſque and 
= danger of the Seas, Enemies, or any other fatal loſs, 
0 and hath been a means to introduce a Mans Credit 
. in a ſhort time at a leſſer charge. if not to put him in 
PE a condition not to be beholden to ſuch a fair, thoygh 
U chargeable means. „ „ 
op And this cannot be Uſuryby the Laws ofthis Realm, 
D for the Riſque and danger that the Lender runs. 
8 XV, There is alſo another way, but that is both In the Zaft- 
. honeſt and honourable, called Uſufruit, that is 4 Stock India, and 
5 in a Company or Society which is perpetual; ſuc 2 Aer 
x #5 ems Iompanies. 
45 a Stock or Portion may be purchaſed, that is, the 1 bo 
5 advantage or benefit ariſing by the improvement of 
1C the lame. „ . eo rgtanet 
i. As for inſtance, The Eaſt-India 383 hath 4 
5 Stock mg in their hands by divers Perſons, which 
they in the moſt prudent manner as they ſee fit, im- 
be Res to ſuch places as they judge moſt proper; if 2 
od Return is made, the advantage of that is diſtributed 
he to each Perſon that is any way entitled to that Stock: 


* 


- 
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Which ravages is 7 1 — a Dividend, and perhaps 
may afford ſome 20 or 30 per Cent. But on the other 


hand if that pre N of the, Stock which goes 


out happens| to 1 carry, the ahatement is propor- 
tionable, and fo the Stock may be. leſſened, unleſs 
that they will! bay the Dividend to kee up — 9 n 
the which they may do; For it is 4 75 

many Mens Menies in their Hans, to yeild them (uch 14 
vantage as they [hall upon juſt account ſet out: So that if 
a Man hath. 102901; Stock, he cannot. take the ſame 
our of the Great Stock Whereby to leſſen the ſame, 
but he may transfer that fi by that Cuſtomary 
way which they have to any other Perſon, for a va- 
luable conlideration in infinitum:. Sucha Stock of 1 0004. 
in the Eaſf- India Company in time of War might have 
been purchaſed for 80 J. Nett; but now in time of 


Peace ſcarce got under 175 , Or 180. 1 the Dividends 
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ruſt repoſed 0 f ſo. 


running 5 
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CHAD. XII. 


| Dr Ju poſitions. called Gꝛeat Cuſtoms, Petty 


./- , Cuſtoms, and Subſidies, 


1 Impoſitions whether they may 
be commanded ' without the 


Three Eſtates, and of Magna 

Charta touching the ſame. 
II. Of Impoſitions made volun- 
tary by conſent of Merchants, 

and of the adnul of the fame. 


| III. Of the Confirmation of the 


Great Charter. for free Traffick; 
and of the Settlement nom made 
on His Majeſty of the ſame. | 

IV. Of the Immunities formerly of 
the Hanſiatick Towns here in 

England, and when determined 


: v. 'Of the Antiquity of Cuſtomers 


A ublican, as well in former 


Ages as at this preſent tame, 


; moſt Nations, 
VI. Of the Impoſition called 
Magna Cuſtuma. 


5 OF that whith is called 


arva Cuſtuma payable by 
Strangers, aud the Act called 
| commonly Charta Mercaro- 


ria. 


VIII. Of Subj " and of bf 5 
and the Rates bow ſet. 
IN. Of Subjidy by Strangers on 

Wines. © 
X. _ Goods not rated bow 70 


x1. 07 the S0 + Du for 
erties!” Er 


x. F [ Hat Impoſi ions 1 in eh time of War or 
other the greateſt neceſſity or occaſion that 


92 * 


| 1089} be ( rich lefs in wy time of Pence) neither | 


_ pou 


Moos W iS.  e©- 


would take up too large a compaſs for this, Frea: 
3 | , g f 1 & * * FN 2 ; 85 M _— . tz 2 
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upon Foreign nor Inland Commodities of what na- 


ture ſoever, be they never ſo ſuperfluous or unne- 


ceſſary, neither upon Merchants, Strangers, nor 


Denizens, may be laid by the King's abſolute Power 
e Aſſent of Parliament, be it never ſo ſhort 


„ 


depart, to go and tarry in the Realm, as well by Land as 
by Water, to buy and ſell without any Evil Tolls, by the 
Old and Rightful Cuſtoms ( except iu time of Mar) and if 
tbey be of the Land making War againſt Us, and he found 


in Our Realm at the beginning of the. War, they ſball be 
attached without harm of Body or Goods, until it be known 
to Us or Our Juſtices bow our Merchants be intreated there 


in the Land making War againſt Us, The Statute of 


which this is a branch, is the moſt ancient Statute 


Law we have, won and ſealed with the Blood of our 
Anceſtors, and ſo. reverenced in former times, that 
it hath been 29 times ſolemnly confirmed in Parlia- 
mane: cn BREE: 


. Cuſtoms, Subſidies, Tolls, Excizes, Impoſts, and 


other Duties upon Commodities Imported or Ex- 
ported are due to the particular Princes or States, 
by the general Law of Nations, as a matter Inhe- 
rent to: their Prerogatives as they are the abſolute 
Commanders, Proprietors, and Maintainers of the 
Harbours, Havens, and Ports, where the Commo- 
dities are Exported or Imported : And all Mer- 
chants are Bound to take notice therepf, and ob- 
erve the ſame, according to the Feudal Laws, 
Conſtitutions and proceedings therein uſed. in all 
Countreys reſpectively, whereby they are ſecured 
and defended in their Trade, and Traffick. Ox o- 
therwiſe in Breach of not obſerying ſuch Laws:and 


Conſtitytions, they are in danger of Mulcts, Fines; | 


Loſs and Forfeitures, of their Goods and Commq- 
dities- To give an exact account. of the, nature, 
Antiquity, {everal ſorts of Cuſtoms, Subſidies, Im: 
poſts, and other Duties relating to Merchants, 


8 1 * 
bet Vita, 


* 


By the Statute of Magna Cbarta, Cap. 30. the words | 
arg, All Merchants, 1 they were not ppeply prohibited be- 
fore, ſhall have their ſafe and ſure Conducts, to enter and 


321 
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tiſe, therefore ſhall refer as to the nature. of them to 
the ſeveral Books of my Lord Cook; in his 2 Inſtit. 
upon the Stat. of Magi Charta, Cap. 30. And other 
Statutes and Books which are many on this Subject. 
Rot. Almaign. II. Vn poſſtions were in ſome ſort done Conſenſu Mer- 
3 Ed. 3 Rot, catorum, by Edward the Firſt, and Edward the Third: 
Clauſ. And again in Henry the Eighth, of which the Houſe 
29 Ed. 1 Ex. of Burgundy complained, as againſt the Treaty of 
ret Broxeh Egtefeurſfwmſe. 
a King Henry the Third finding that ſuch a Modus of 
Impoſition tended to the deſtruction of Trade, and 
apparent overthrow of Commerce, and was againſt 
the Great Charter, made Proclamation Awzo 16. in 
all Ports of England, That all Merchants might come 
Dor: Clauſ an, Faciendo rectas & dehitas conſmetudines, nec fibi timeont de 
16 Hen. 3. n. malis tollis, for that ſuch Impoſitions had no better 
wy name than Maletolts. "Y | 
1 The like was declared and done by Edward the 
Rot Cite Firſt in the twenty fifth year of his Reign, and El. 
"i ward the Second, in the eleventh and twelſth years 
of his Reign. e 
And though the King cannot lay any Impoſition 
on Merchant or Merchandize without Aſſent in 
Parliament, yet the King by his Prerogative may 
reſtrain them from Trading ( if not from any Chriſ- 
tian Foreign Prince) yet from any Infidel Realm, 
hide Lanes State, or People without his Royal Licence: And 
e the reaſon of this is, for that by ſuch Commerce it 
this matter might give occaſion for the relinquiſhment of the 
there debated. Catholick Faith, and an opportunity to adhere to 
Infideliſm; and therefore generally in Edward the 
Third's time, Licences were frequently granted with 
k Cali this Preamble, That the King having ſpecial truſt 
C. B. and confidence that the Party would not decline 
Brownlow's 2. from his Faith, did licenſe him &c. In the ſeventh 
part, fol. 296. of King Fames's time this very matter came in queſ- 
= tion, upon Licence granted to a Merchant to Trade 
to rhe Eaf?-Indies. 1 | FTE) 
III. In 2 Ed z. the Great Charter for Free Trat- 
fick was Confirmed ; and about ſome three years at- 
ter there were Commiſſions granted for the raiſing 
pf a new kind of Tallage, hut the People N 
B ; | e ; 


Mitchelbourn 
and Mitchel- 


munities granted unto them by our Third Henry, for 
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ed; whereupon the Commiſſions were repealed, 12 Ed. 3. 
and he promiſed never to aſſeſs any but as in the time Memb. 22. in 
1 5 | ens dorſ. Rot. Al- 
of his Anceſtors. | „ 
But this Prerogative Power of Impoſing inward | 

and outward upon Commoditis over and above the 
ancient Cuſtom of Subſidy without a free confent in 
Parliament, is now ceafed and ſettled ; and that 
queſtion which for many Ages had been handled by 
the moſt Learned of their times, in the aſſerting and 
in the denying, will never more be remembred, ment havin 
the ſame being now eſtabliſnt by Act of Parliament: u 
Which being managed for ſome time, was afterwards rably and vo- 
farmed out. The like having been done by former luntarilypbum- 
Kings, as did Edward the Third with the * New and Io | anos 
Old Cuſtoms of London for rooo Marks monthly to 5 8 
be paid unto the Wardrobe. are eftablithed 


a ; 3 3 on his Ma- 
jeſty according to their ſeveral limitations. * Clauſ. Annos 


"waa : Ed. 3. Ori 
Richard the Second, Anno 20. Farmed out the Sub- Ea. ” He: i 


ſidy of Cloth in divers Counties. 
o Edward the Fourth, Henry the Eighth, Queen fo the great 

Elizabeth, and King James; the ſame having been 4 Fac. mgm 

uſed in former Ages even in the beſt governed State, Exchequer 

Rome, which let out Portions and Decim's to the verſus Bases. 

Publicans. i ops Rep. 
The Old Danſe Towns, viz. Lubeck, Collen, Brunſ- 

wick, Dantzick, and the reſt, had extraordinary Im- 


The Parlia- 


their great aſſiſtance and furniſhing him in his Wars 
and Naval Expeditions with ſo many Ships; and as 
they pretended the King was nor on 0 to pay them 
for the Service of their Ships, but for the Veſſels 
themſelves in caſe they miſcarried: The King hav- 
ing concluded a Peace, and they being on their re- 
turn home for Germany, the moſt conſiderable part 
of their Fleet miſcarried by ſtorm and ſtreſs of wea- 
ther; for which (according to Covenant) they de- 
manded reparation. The good King in lieu of that 
Which he wanted, Money, granted them divers Im- 
munities ; and amongſt others, they were to * 
2 46,03 | $ID. et” 5 : | 5 | WE 
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don hands, and 
and Merchant adventurers ; the one reſiding conſtant 


Cuſtoms. Book IT. 
but 1 per Cent. Cuſtom, which continued till Queen 
Mary's time, and by the Advice of King Philip ſhe 
enhanſed the x to 20 per Cent. The Hans not only com- 
plained, but clamoured aloud for breach of their 
Ancient Privileges confirmed unto them by long 
Preſcription from thirteen ſucceſſive Kings of Eng- 
land, and the which they pretended to have purcha- 
fed with their Money. King Philip undertook to 
accommodate the buſineſs, but Queen Mary dying, 
and he retiring, nothing was effected. Complaints 
being afcerwards made to Queen Elixabeth, {he an- 
{wered, That as ſhe would not innovate any thing, ſo ſhe 


- would protect them ſtill in the Immunities and Condition ſhe 
found. Hereupon their Navigation and Traffick was 


ſuſpended a while, which proved very advantageous 
to the Eugi ſh, for they tryed what they could do 
themſelves herein; their adventures and returns prov- 
ing ſucceſsful, they took the whole Trade into their 

o divided themſelves to Staplers 


at one place, the other keeping their courſe and 
adventuring to other Towns and States abroad with 
Cloth and other Manufactures. This ſo nettled the 
Hans, that they deviſed all the ways that a diſcon- 
tented People could to draw upon our new Staplers 
or Adventurers the ill Opinion of other Nations and 
States: But that proving but of too ſmall a force to 


ſtop the Current of io ſtrong a Trade as they bad 


got footing into, they reſorted to ſome other; 
whereupon they applied themſelves to the Empe- 
rour, as being a Body incorporated to the Empire; 
And upon complaint obtained Ambaſladors to the 
Queen to mediate the butineſs : But they returned 


. hill ve infecta. Hereupon the Queen cauſed a Procla- 


mation to be publiſhed, Thar the Merchants of ic 
ans ſhould be imtreated, and uſed as all other Strangers 
Within ber Dominions in point uf Commerce, wit bout any 
mark of diſtinction. 19 6 4 

This inflamed them more, whereupon they bent 
their Forces more cagerly, and in an Imperial Diet, 


at Rat isbone they procured that the Exgliſi Merchants, 
| Who had aſſociated themſelves in Corporations both 
x; » +a 70 = „ a4 8 12 0 : ; : 3-4 


HIRE | 
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in Embden find other places, ſhould be adjudged 


Monopolifts ; whereupon there was a Comitial Edict 
procured againſt them that they ſhould be extermi- 
nated, and baniſhed out of all parts of the Empire; 
which was done by Suderman 2 great Civilian. There 
was there at that time for the Queen as nimble 2 
Man as Sudermay, and he had the Chancellor of 
Embden to ſecond him; yet they could not ſtop the 
Edict, whereby our new erected Society of Adveri- 
turers were pronounced a Monopoly: Yet Gilpin play- 
ed his Cards ſo well, that he prevailed the Imperial 
Ban ſhould not be publiſhed till after the Diet; and 
that in the interim his Imperial Majeſty ſhotld ſend 
an Ambaſſadador to England to advertiſe the Queen 
of ſuch proceedings againſt her Merchants. But 
this made ſo little impreſſion on the Queen, that 
the Ban grew rather ridiculous than formidable, 
for the Town of Embden harboured our Merchants 
notwithſtanding, and afterwards the Town of Stode; 
but the Hanſiaticks purſuing their revenge, and 
they being not ſo able to protect them againſt the 
Imperial Ban, removed and ſetled themſelves in 
Hamburg b. „ a | 

This Politick Princeſs, in recompence of their 
revenge, commanded another Proclamation to be 
publiſhed, © Thar the Hanſiatick Merchants ſhould be 
© allowed to Trade into England upon the ſame Con- 
© ditions as they formerly did, Provided the Engliſh 
Merchants might have the ſame Privileges to re. 
© ſide and trade peaceahly in Stode or Haraburgb, or 
* any, where elſe within the Precincts of the Hans. 
This ſo incenſed and nettled them, that all endea- 
vours were made to cut off Stode and Hambhurgh from 
being Members of the Hans, or of the Empire: But. 
the Deſign was ſuſpended till they ſaw the ſucceſs of 
88, King Pbilip having proniiſed to do them ſome 
good Offices in the Concern | | 

But the Queen finding that the Hans were not 
contented with that Equality ſhe had offered to make 
betwixt them and her own Subjects, but were uſing 
fuch extraordinary means, put forth another Pro- 
elamation, Thar they ſhould tranſport neither 
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Corn, Victuals, Arms, Timber, Maſts, Cables, 
© Metals, or any other Materials or Men to Spain, 
© or Portugal. And not long after the Queen ow 
ing more redoubted and famous by the Overthrow 
of King Philip's Invincible Armado, ( as the Pope 
chriſtened it) the Hans began to deſpair of doing 

any good, eſpecially they having about ſome 60 

Sail of their Ships taken about the River Lisbon by 
her Majeſties Frigats, that were laden with Ropas de 
contrabanda. She notwithſtanding had thoughts of 
diſcharging this Fleet by endeavouring a reconcile- 
ment of the differences: But ſhe having intelligence 

of an Extraordinary Aſſembly at Labeck, which had 

purpoſely met to conſult of- means to be revenged 
of her, ſhe thereupon made abſolute Prize of thoſe 
60 Sail, only two were freed to carry home the ſad 
Tidings of their Brethrens misfortune. Hereupon 

the Pole ſent a ranting Ambaſſador in the behalf of the 
Hans, who ſpake of the Injuries done to the Hans in a 

high tone. - But the Queen her ſelf ſuddenly anſwer- 

ed him in a higher, with a ſatisfaction no greater 

than what ſhe had done to others of the like quality 

before. : EE op ee 

- This fortunate Claſhing for the 19 per Cent. on the 

Cuſtoms, has proved ever ſince advantagious for 

England, our Merchants have ever ſince beaten 4 

5 peaceful and an uninterrupted Trade into High and 
| Low Germany ; and by their conſtant Trade in thoſe 
Parts have found a way thorow the White Sea to 
Arch- Angel and Moſco. The return of all which hath 
lince vaſtly increaſed the Riches and Strength of this 

: Nat ion. | 

Fo/eph. locutus V. After the Fews became Tributary to Rome, 
- 57 : ot * ( which was acquired by Pompey threeſcore years be- 
b. 5: p. 726, fore the Birth of our Saviour) certain Officers or 
| Commiſlioners were appointed by the Romans in all 
thoſe places where their Victorious Standards had 
claimed a Conqueſt, who uſed to appoint ſuch Offi- 
cers or Commiſſioners to collect and gather up ſuch 
Cuſtom-money or Tribute as was exacted by the Se- 
nate. Thoſe that. gathered up theſe. Publick pay- 
ments were termed Publicani, Publicans, and by ot 
| fdr 
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fon of their cruel and oppreſſive Exaction, they be- 
came tne. an Nagons oo oo 
Every Province had its ſeveral Society or Compa- Sen. de An. 
4 een *- Ja 7 a 5 | tiq, Fur. Civ. 
ny of Publicans; every Society its diſtin& Gover- Rom. l 2. C. 4. 
nour: In which reſpect it e is called Luke 13. 2. 
by the Evangeliſts, Princeps Publicanorym, the 175 
Receiver of the Tribute, or chief Publican: And 
all the Provincial Governours in theſe ſeveral Socie- 
ties had one chief Maſter or Superintendant reſiding - 
at Rome, unto whom the other; ſubordinate Gover- 
nours gave up their Accounts. - Theſe Publicans 
| were hated of all the Raman Provinces, but eſpecial- 
| ly of the Jews, becauſe though it was chiefly main- | 
| tained by the Galileans, yet it was generally inclined 
> unto by the Fews, That Tribute ought. not to be , caſaubon, 
aid by them. This Hatred is confirmed by the Exercit. 3.37, 
: abbinical Proverb, Take not a Wife out 7 that. Family 
. wherein there is a Publican, for ſuch are all Publicans, Yea, 
1 a faithful Publican was ſo rare at Rome it felt, that 
. one Sabinus, for his honeſt managing of that Office, 
1 in an honourable remembrance thereof, had certain 
/ Images with this Inſcription, Kaas; h ]t, For the gneton in Fla. 
faithful Publican. No marvel that in Holy Writ Pub-. 7. cap. 1. 
licans and Sinners go hand in hand, e 
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5 But now the World has been ſo long uſed to them, 

1 that in all or moſt Nations the particular Princes or 
d States chuſe out the moſt Sage and Prudent Men for 
@ that fte mem And certainly the Cuſtoms of 

5 this Realm never did return to that great and clear 
h Account as they have done under the care and pru- 
is dent management of the preſent Commiſſioners: | 

And were Tertullian alive, he would have fecanted Jertullian 

e, that Opinion of his, That none would be a Publican but ( PR | 

f Heathen. | : | te: -=< maj 
_ as | dic. cap. 9. 
Jy OY | : 1 | | 1 
It VI. Cuſtoms are Duties certain and perpetual pay- 
id able to the King as the Inhericance of his Crown, 
fi for Merchandizes tranſported from and beyond the | 
-h Seas from one Realm to another. Magna Cuſtuma ; 2 
e- & antiqua is n out of Native Commodities, . | 
y- ſcilicet, Wooll, Wooll felis, and Hides, and that is 
a certainly impoſed. | ' 
bi WEE And 


— 


| aa | 4 . : 1 7 9 = 
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And this Cuſtom Which is called "Magna Cuſt uma, 

d © . A 1 * 1 1 4 14 

_ _ - ts due to the King of common Right for four Cauſes. 
I. For leave todepart the Kingdom, and to carry 
Commodities of the Realm out of iR rt. 


2. For the Intereſt,and Dominion which the Ki ng 


| hath in the Sea, ahdthe Arms chere, 

3. Becauſe the King is the Guardian of all the 

Ports within the Realm, & Cuſtos totius Regni, 

4. For Wharfage and Protection of Merchants 

upon the Seas againſt che Enemies of the Realm, and 

v Pfl. The Cuſtom which is Gltled Parts Cofims 

Eli. Der. VII. The Cuſtom, which is called Parva Cuſtuma 
* 105 vai is 2 Cuſtom or Duty payable by Merchants Stran- 
gers, and begun in the time of King Edward the 
firſt, when they gränted him, that they would pay 

to him and his Heirs 34.in the pound for all. Mes. 
chandizes Exported and Imported by them, &+c, 

And thatghe Charter was, and may be of great Uſe, 

T have here inſerted the ſane, as it was faithfully 
tranſcribed our of the Roll in the Tower. | 

Upon an Information for not paying of Cuſ- 


* * 


tom for Linnen Cloth, the Caſe. was thus: The 
Defendants were Born within, the Realm, their 
Father being an Alien, but their Mother was Borii 
here, the queſtion was, whether the Defendants ſo 
Born ſhould pay. Aliens Cuſtom or hot? Becauſe 
the Attorney general ſaid that Directions were 
lately. given in Scaccario, that the Hue of Aliens for 
the fi Generation, ſhould pay Aliens Duties; 

but here the Defendants Mother was Engliſh, and 

the Court gave Liberty td find it ſpecially ; but the 
Plaintiff would not inſiſt upon it, becauſe ſome 
part of the Goods were clearly forfeited, for not 
paying any Cuſtom at all; or making any offer to 
pay it, fave only by Poſt-entry after ſecure, Har- 


ies areſs. . . 
Geo Ae Goods are Landed, and dle Cultoili, paid «i 
ſeveral , or ts One Port, and afterwards the Goods are conveyed 
tall not pay croſs the Land or by Sea, to another Port, Cuſtoms 
-uſtom twice ſhall not be paid for them at the Second Port, and 
that this is not within the Stat. of 3. H. 7. Cap. 


e 
The 


, 


7. Bruin verſ. Roe. 1 Sid. 264. 


292 3 r . 


— 
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The Plaintiffs were Farmers of the King of his Compaftioms 


— 


Cuſtoms, and the Defendants brought into Port 
a Ship with Goods and unladed, the Cuſtoms not 
paid: After 1 Compounded with the King for the- 
forfeiture, (Wwhicl Farmers had not | 
Grant) after the Farmers brought Debt againſt, them 
for the Cuſtom of 124. per. Pound. The Defendants 
pleaded. this matter in bar; and upon Demmurer 
Judgment pro Quer. for this reaſon, becauſe the 12 4. 
in the Pound, became a Duty by bringing the Goods 
into the Haven, and a Chattel veſted. By Tanfeild, 
this om is due, when a Ship is brought with- 
in an Haven, with Intent to Unlade there, but 
not when they are caſt over board by Tempeſt. Sal- 
ter and Garraway againſt Malapert. 1 Rolls Rep. 383. 


with the Far- 
mers for the 


torteiture; 


ch the Farmers had not in their 


Salt taken from a Spaniard by a Dutchman, by Pury cor Sale 
Commiſſion from Seotland, and brought into Scot- en s 
land, and from thence into England, the Duty ſhall Prize. 


be paid for it as Scotch Salt: But if it had been taken 
by Eng, 1 Commiſſion, and only put into Scotland, 
it ſhould pay as Engliſh or forreign Salt, within the 
meaning of the Statutes of the 12 Ca. 2. cap. 18. 


Sect. 16. and 14 Ca. 2. cap. 11. Seck. 38. —— againſt 7 
Faggard: 3 Keeble 519. | 


11 Eh AP; 


* 
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1 * 
* 
2 * 
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44. intus. 


1 * 


JJ 
For Merchant Strangers Pro Mercatoribus Alie- 


concerning Liberties 


granted io them. 
31 Ed. 1. num. 2 KIN G, to his 


1 Archbiſhops, Cc. 
ſendeth Greeting. Con- 
cerning the good Condi- 


tion of all the Merchants 


of the Kingdoms, Lands, 
and Provinces under-writ- 
ten: That is to fay, Ger- 
many, France, Spain, Portu- 
gal, Navarr, Lombardy, Tuſ- 
cany, Provence, Catalonia ; 
Our Dukedoms of Aqui- 
tain, Tholouſe, Turein, Flan- 
ders, Brabant, and all o- 
ther Lands, and Foreign 
Places by what Name ſoe- 
ver called, coming into 
Our Kingdom of England, 
and there remaining. 

Wie being very ſolici- 
tous out of Our ſpecial 
Care, that under Our 
Dominion, a freedom of 
Tranquility, and full ſe- 
curity for the ſaid Mer- 
chants may be provided 
for the future, 6 as they 
may the more readily ap- 
ply themſelves to the ſer- 
vice of Us, and of our 


Kingdom, We gracionſly 
anſwering their Petitions, 


andordaining more amply 


for ſecuring their Condi- 


tion in form following 


under- written, are pleaſed 


to grant to the ſaid Mer- 
chants for us, and our Heirs 
for ever. 


nozum, 


bus eis conceſſis. 
afk 2 4 


RE Archiepifc. et. 
\ DSalutem. Eitca bo: 


num ffatum omnium Per: 
e nn, 

þ 2 errarum, & 20, | 
vintiarum, videlicet, Alc- 
mann. Franciæ, Hiſpaniæ, 
Portugaliz, Navarr. Lum- 
bardiæ, Tuſciæ, Proven- 
ciæ, Cataloniæ; Duta⸗ 
tus noſtri, Aquitann. Tho- 
loſan. Tatureini, Flandr. 


Brabant, ( omniunt alia: 


rum terrarum, c locozum 
extraneozum quocungue no⸗ 
mine cenſeantur, venienti- 
um in Regnum noftrum 
Angliz, & ibidem tonver- 
ſantium, 7 


Nos pꝛetipua cura ſolſe(- 
tar, qualiter ſub noſtro do⸗ 
minfo tranquilitatis, &æ ple- 
ne ſecuritarſs immunitas 
elldem Mercatozibus futu⸗ 
ris tempozibus pꝛeparetur: 
Ut itaque vota ipſezum 
teddantur ad noſtra, 4 Reg- 
ni noſtri ſervicta pꝛompti⸗ 
62a ; ipſozum Petitionihus 
favozabiliter annuentes, 4 | 
po (fatu eommoen plenius 
aſlecurando, in fozme. que 
ſequitur oꝛdinantes ſubſcri⸗ 
pta, dictis Percatozibus p19 
nobis, e heredibus noſtris 
in perpetuum duximus con 
cedenda. | i 


Imprimis 


Impr imis , Ulidelicet A 


quod omnes - Percatozes 
dicozmm Regnouwm & Ter⸗ 
rarum tal bo & lecure ſub 
tuſtfone 4 p2otectione noſtra 


Angliæ, & ubique infra pg- 
teſfatemnoſtram alibi veni⸗ 
ant cum Perc handiſis ſuis 
quibuſcungue, de Muragio, 


Pontagio, &Pavagio, libe- 
ri E quiet1, quodque infra i⸗ 


dem Regnume Poteſtatem 
noſtram, in Civitatibus, 


Burgie, & Uillis Percato- 


rlis poſſint mercari, dun- 
taxat in groſſo, tam tum 

ndigenis, [eu Incolis ez 
juldem Regni, & Poteſtatis 
noſtre predicte quam tum A- 
lienigenis grtraneſg . vel 
pꝛivatis. Ita tamen quod 
Pertes que vulgariter 


Mereeriz vocantuc at Spe- 


cies, minuciatim vendi 
poſſinr,  pzout .antea fiert 
conſuevit : Cr quod omnes 
pꝛedici Mercatozes Mer⸗ 
chandiſfas ſuag quas ipſos 
ad pzedictum Regnum ce 
2oteſtatem noſtram addu⸗ 

ere, leu infra idem Reg- 
num E Poteſtatem noſtram 
emere, vel alias adquirere 
contigertr,. poſſint quo vo⸗ 
luerint, tam inkra Regnum 
t Poteſtatem noffram pꝛe⸗ 
dictam, hugm extra dutere, 
feu.po2tari facere, præter- 
quam ad terrds manifeſto- 
rum & notoriorum hoſti 


un REE6t noftti, folvehvs 


 Imprimis, That is to ſay, 


n 
WP 


That all Merchants of the 
ſaid Kingdoms and Lands 
may come from any other 


place ſafe and ſecure under 
in dictum Regnum noſtrum 


our. Tuition and Protecti- 
on into our ſaid Kingdoni 
of England, and every 
where within our Döomi- 
nion, with their Mer- 
chandizes of what ſort 
ſoever, and be unmole- 
ſted and quiet concerning 
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* Murage, + Pontage, & Rep 


in Our ſaid Kingdom and 
Dominion, they may Tra- 
ffick in the Cities, Bo- 
roughs, and Market 
Towns, only in groſs, as 
well with Natives or In: 
habitants of this Our 
Kingdom and Dominion 
aforeſaid, as with Stran- 
gers, Foreignand Dome- 
ſtick: But ſo, as their 
Wares . vulgarly called 
Mercery,or the SPECIES 


thereof, they may ſell by, 


Retail, as formerly. hath 
been accuſtomed, And 
that all the ſaid Merchants 


may carry, or cauſe to be 


carried whither they 


p'eaſe, their Merchandize 


which they have brought 
into Our ſaid Kingdom 
and Dominion, or. other- 
wiſe acquired, except to 
the. Lands: of the manifeſt 
and notorious Enemies 


\& 


ELL t 


| Pavage, and that with- P#blick 77 4//., 


Bridges. 


| Pavements, 


332. 


ö 


; 


ſaid Kingdom or Domi- 


nion, after they have 


been imported into Our 


ſaid Kingdom or Domi- 


nion, without Pleaſure 


and eſpecial Licence, by 
any way or means what- 


ſoever. 


hem, That the ſaid Mer- 
- catdzes, in Civiratibus, 


chants may lodge in the 
Cities, Boroughs, and 
Towns aforeſaid, at their 


own pleaſure, and there 


ſtay with their Goods, to 


the content of them who 
entertain them. | 


Item, That every Con- 


tract made by the ſaid 


Merchants with what 
Perſoris ſoever, and from 
what places ſoever, for 
what kind of Merchandi- 


zes ſoever, ſhall be firm 


and ſtable, ſo that neither 
of the Merchants ſhall de- 
. from, or go back 

rom his Bargain, after a 


Gods. penny is given and re- 


ceived between the prin- 
cipal Perſons contracting; 
and if it happen that a 
contention ariſe on the 
ſaid Contract, there ſhall 
bea Trial, or Inquiſition, 
according to the Uſages 


and Cuſtoms of the Fairs, 
and Towns where ſuch 


MN 
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the Cuſtoms Which ſhall 
be due, Wines only ex- 
cepted, which ſhall not 
be exported out of Our 


conſuetudines quas debe- 


bunt, Vinis duntaxat ex- 


ceptis, que de eodem Reg: 
no leu Poteſtate noſtra, poſt⸗ 
quam infra idem Regnum, 
ſeu Poteſtatem noſtrum 
ducta .ftietinr, ine volun⸗ 
tate nofra, & licentia fpe- 
ciali, non liteat eig educe⸗ 
re quoquo modo. 


Item, uod pꝛedickt Mer⸗ 
Burgis pzedictis pꝛo volun⸗ 


tate ſua holpitari valeant, 


e mozari Uillis at cum bo⸗ 
nls ſuis, ad gratum ipſoꝛum 


quozum kuerint hol pitia ive 


domus. 


Item, Quod quilibet con- 


tractus per ipłlos Percato⸗ 
res tum quibuſcunque per⸗ 
ſonis, undecunque genere 
ſuper quocunque kuerint 


Perchand:iſz, inſtus fir- 


mus lix & abilis ; ita 
quod neuter Pertatozum 
ab illo Contractu aoſſit dil⸗ 
cedere, vel recſilire, polt⸗ 
quam denarius Dei inter 
principales perſonas con- 
trahentes ; datus kuerit 
c receptus. Et > fozſan 
ſuper contractu hujuſmodi 


contentio oziatur, fat fn- 
de pzobatio aut inguifitio 


lecundum ufus & conſues 
rudines Fer farum, & Uil⸗ 


larum ubi dictum Contra- 


tum 


red £5 kad lk + wo Py [ 1 88 8 4 
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dum fierl contigerit , & Contract ſhall be made 


init: an:: or begun. ; 
Item, Promittimus pꝛe⸗ ſtem, We promiſe to 


katis Pertatonbus pꝛo no- the aforeſaid Merchants, 


big, c heredibus noſtris, fn and for Us, and our Heir 


perpetuum tontedentes , for ever grant, That We 
Quod nullam priſam vel by no means whatſoever / 


arreftationem, ſeu dila- will make, nor fuffer t 
tionem occaſione priſe de be made any Prize, or 


cætero de Mercimoniis, Arreſt, or Detention by 
Merchandiſis, ſeu aliis bo. occaſion of Prize, for the 

nis ſuis per nos, vel aliun, future, upon their ſaid 
ſeu alios, pro aliqua ne- Wares, Merchandizes, or 
ceſſitate vel caſu, contra other their Goods by Us, 
voluntatem ipſorum Mer- or by any other, or others 


catorum aliquatenus fa - in any caſe and neceſſity 


ciemus, aut eri patiemur; whatſoever, againſt the 


niſi ſtatim ſoluto pretio will ofthe ſaid Merchants, 


pro quo ipſi Mercatores . without the price pre- 


aliis hujuſmodi mercimo- ſently paid, for which the 


nia vendere poſſint, vel ſaid Merchants might fell 


eis alias ſatisfactio ita quod to others, Wares of the 


reputent ſe contentos, & like ſort for, or otherwiſe 


quod ſuper mercimonia, to ſatisſie them, ſo as they 


merchandiſas, ſeu bona ſhall repute themſelves 


ipſorum per nos, vel mi- contented. And that no 
niſtros ſuos, nulla appre- Appraiſment or Value 
ciatio, aur æſtimatiq im- ſhall be put upon the ſaid 


ponetur. WMMMerchants Wares, Mer- 
1 Chandizes, or Goods, by 


| | ; Ds or Our Miniſters, 
Item, Uvlumus, Budd lem, We will, That all 
omnes Walltvi, à Miniſtri Bailiffs, and Officers of 


Feriarum , Eivitatum „ Fairs, Cities, Boroughs, 
Burgozum c Uillarum and Market Towns, thall 
Percarozfarum, Mercato: i- do ſpeedy Juſtice to the 


bus antedicis conguierenti- ſaid Merchants complain- 
bus cozam eis, celerem ing to them, from day to 
juſtitiam facient de die in day, without delay, ac- 
diem fine dilatione ſecun- cording to the 4:rchants 
dum LEGEM MERCA- Law, concerning all and 
TORIAM, de univerũs æ ev 
COPE, TT TIO. ſaid 


ery thing which by che 


NI 
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. 


— 


—— 


ſaid Law may be determi- 


ned. And if any defect 


ſhall happen to be fonnd 
in any of Our Bailiffs or 
Miniſters aforetaid , 
whereby the ſaid Mer- 
chants, orany of their Fa- 
Rors ſhall ſuffer loſs , al- 
though the Merchant re- 
cover his loſſes againſt 
the Party in the whole, 
yet nevertheleſs. the Bai- 
Uf or other Miniſters of 
ours, as the fault requires, 
all be puniſhed ; and 
/e grant the ſaid Puniſh- 
ment in favour of the 
Merchants aforeſaid, for 
complearing their Right. 
Item, That in all kinds 
of Pleas, ſaving in the 
caſe of Crime, for which 
the pain of Deathis liable 
to be inflicted, where the 
Merchant ſhall be im- 
pleaded, or he implead 
another, of whatſoever 
condition he that is im- 
plented be of, whether a 
Foreigner or a Dome- 
ſtick, in the ſaid Fairs, 
Cities, or Boroughs, 
Where there is a ſufficient 
plenty of Merchants of 
the Lands aforeſaid, and 
Inquiſition there ought 
o be made; half of rhe 
nquiſition ſhall be of the 
faid Foreign Merchants, 
and the other half of ho- 
neſt and lawful Men, 
Where the Plea happens 
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fngulls gue per eandem 
Legem poterunt terminarf, 
Et  fo2te invenſfatur de⸗ 
fetus in aliquoWallivozum 
vel Piniſtrozum pꝛediccoꝛum 
unde idem PMercatozes, vel 
eozum aliquis dileCus in⸗ 
commoda ſuſtinuerint, vel 
lulkinuerit, licet Mertatoz 
verſus partem in pincipali 
retuperaverit dampna ſua, 
nihilominus Ballivus, vel 
Miniſter alius verſus Mog, 
piout delictum exigit, pu: 
niatur, & punitionem iſtam 
concedimus in kavozem 
Pertatozum pzedico zum, 
pro eorum juſtitia matu- 


randa. 


Item, Muod in omnibu 
generibus placitozum, Cal: 
vo caſu_ triminis p20 quo 
infligenda ſir poena moꝛtis, 
ubi Percatoz imlpacitatus 
fuerir, vel alium implacita⸗ 
vexir, cujuſcungue conditi- 
onis idem implacitatus ex⸗ 
titerit, extraneus vel pz: 


vatus, in Nundinis, Civi⸗ 


tatibus, ve Burgis ubi 
fuerit luliciens copia Mer: 
catozum pꝛediſtarum terra: 
rum, & inquilitio fleri de⸗ 
beat, ſit medietas Inquiſi- 
tionis de eiſdem Mercato 
ribus, & medietas altera 
de aliis probis & legalibus 
hominibus loci illius, ubi 
placitum illud eſſe conti- 
gerit : Et f de Mercatozi⸗ 
bug dickarum Terrarum 
numerus non invenſatur 
8 lüſheſens, 


7 
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ſufficiens ,- ponantur in 


Inquiſitione illi qui ido- 
net» invenientur ibidem, 


& reſidui ſint de aliis bo- 
nis hominibus & idoneis, 


de locis in quibus placi- 


tum illud erit. 
* Bi SEES 


Item, Uolumus, D1di- 


namus & Statuimus 


Quod in qualihet Willa 
Mercatozfa. « Feria Neg⸗ 
ni noſtri pꝛedicti, & alibi in⸗ 
tra Poteſtatem noſtram, 
Pondus noſtrum in certo 


loco ponatur, & ante pon⸗ 


derationem Statera in pꝛe⸗ 


Centia Emptozis & Uenditos 


ris vatua videatur, c quod 
bꝛachia unt equalia, 4 ex 
tunc Ponderatoz ponderet 
in equali E cum Stateram 
poluerit in _equali, ftatim 


agamoveat manus ſuas ita 


quod remaneat in quali, 
quodq; per totum egnum 
& Poteſtatem noſtram u- 
num ſit pondus & una 
menſura, & ſigno Stan- 
dardi noſtri ſignentur, & 
quod quilibet poſſit habe- 
re Stateram unius Quar- 
teroni & infra, ubi contra 
Dominum loci, aut liber- 
tatem per Nos, leu Ante⸗ 
ceſſozes noltros concellam 


illud non fuerit, ſive contra 
Uillarum aut Ferlarum A 


Cuſtoms. 


N ee be: And if a 
ſufficient number of the 
Merchants of the ſaid 
Lands ſhall not be found 
let thoſe be put in the In- 
quiſition who ſhall hg. 
found fit in that place, 
and let the reſidue be of 
other good and fit Men,; 
in the places in which 
that Plaint ſhall be. 

Item, We will. ordain, 
and appoint, That in . 
very Market, Town, and 
Fair of Our ſaid King- 
dom, and elſewhere with= 
in Our Dominion, Our 
Meigbt is to be put in a 
certain place, and before 
weighing thereof, the 
Scale to be empty in the 
preſence of Buyer and 
Seller, and the Arms 
thereof to be equal; and 
when he - hath ſet the 
Scale equal, he is forth- 
with to take off his Hands, 
ſo that it may remain e- 
qual, and that through: 
out Our whole Kingdom 
and Dominion, there be 
one Weight and Meaſure, 
both of them ſealed with 
the Sign of Our Standard, 
and that every one may 
have a Scale of one Quar- 
term and under, where 
contrary to the Gover 
nour of the ſaid place, or 
Liberty by Us, or Our 
nceſtors it was not gran- 
ted, or contrary to the 
1 Cuſtom 
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Ouſtomofthe Villages and conſuetudinem hatt enus ob⸗ 


Fairs hitherto obſerved. 
Item, We will and grant, 
That ſome certain faith- 
ful and diſcreer Perſon 
reſiding in London, may 


be appointed a Fuſtice in 


behalf of the before - men- 


tioned Merchants before 
whom they may plead 
ſpecially, and more ſpeedi- 
by recover their debts, if 

e Sheriffs and Mayors 
diſtribute not to them, 
day by day compleat and 
Tpeedy Juſtice, that then 
a Commiſſion be granted 
to the aforeſaid: Mer- 
chants, beſides this pre- 


ſent Charter, vis. con- 


cerning thoſe ¶ Goods }] 
which are to be 'convey- 
ed between Merchants 


* 


Item, UMolumus & con- 
cedimus, Quod aliquis cer: 
tus homo, & fidelis; & di 
tretus London reſideng, 
alſignetur Juſtitiarius Mer- 
catoribus memoratis, £0 
ram quo valeant ſpecfaliter 
placitare, & debita ſua re- 
cuperare celeriter, ſi Uite⸗ 
cmites & Pajozes eis non 
facerent de die in diem ce⸗ 
leris juſtitie complemen- 
tum, & inde fiat Commiſſio 
extra chartam pꝛeſentem 
toncella Mertatozibus an⸗ 
tedictis, (tilicet, de hiis 
quz ſunt inter Mertatoꝛes 
E Pertatozes, | ſrcundum 
LEGEM MERCATO- 
RIAM deducenda. | 


and Merchants, accor- ' 


ding to the Aderchants Law. 

lem, We Ordain and 
 Appoint. and Our Will 
and Pleaſure is, for Us 
and Our Heirs, That this 
Ordinance and Statute be 
firmly kept for ever. not- 
withſtanding any liberty 
whatſoever which We or 
Our Heirs for the future 
mall grant; the ſaid Mer- 
_ Chants ought not to loſe 
their above written Liber- 


ties, or any of them: And 


for and in conſideration 
of their obtaining the 
-Jaid Liberties and free 
_- Ulages, and Our Priſes 
n | | 


Item, Ozdinamr g & Sta- 
tuimus, & Ozdinationem 
illam Statutumque pro 
Nobis & Hæredibus noſ- 
tris in perpetuum Volu- 
mus firmiter obſervari, 
quod pꝛo quacungue liberta⸗ 
te quam Nos vel Peredeg 
noſtri de cetero concedi⸗ 
mus , pꝛekati Mercatozes 
lupza⸗lcriptag Libertates, 

vel earum aliquam non a⸗ 
mſftant, Pꝛo (upꝛadictia 
altem Liberratibug & libe⸗ 
rig Conſuetudinibis obti⸗ 
nendis, c Pꝛiſis noſtris re⸗ 
mfttendſs eildem fepcdidi 


Pfkrtasoics 
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guli p20 ſe & omnitzus aliis 


de partibus: luis, Nobis 


tontoꝛditer & unanimiter 


conceſſerunt quod de quoli · 
bet Dolio vini quod addu⸗ 
cent, vel adduci facient in- 
fra Regnum c Poteſtatem 


noſtram, & unde Marina- {1 
riis frettum ſolvere tene- 


buntur, ſolvent Nobis & 
Peredibus noliriſs nomine 
Cuſtumæ, duos Solidps 
ultra antiquas Cuſtumas 
debitas, & in Denarlis [ol- 
bi conſuetas, nobis aut a- 


lis infra quadzaginta dies 


poſtquam extra Naves ad 
rram poſita fuerint diga 


Mertatozes unſvers-E fn- 


5 i 


to be remitted to them: 
All and ſingular the ſaid 
Merchants for themſelves, 
and all others on their 
part, have heartily and 
unanimouſly granted to 
Us that for every Hog- 
ſhead of Wine which they 
all bring in, orcauſe to 
be brought in within 
Our Kingdom or Domi- 
nion thereof; and from 


whence they are obliged 


to pay Freight to the Ma- 
riners, to pay to Us and 
to Our Heirs, by the 


Name of Cuſtom, two 


ſhillings over and above 
the ancient Cuſtoms due, 
and accuſtomed to be 


337 


( paid in pence within forty 
j days after the ſaid Wines | 
_ ary put on ſhore out of 3 
Item, De quolibet Sac- 8 every Sack of 
£0 Lanz, quem didi Per- Wooll, which | 26 ſaid 
catozes, aut ali nomine p- Merchants or others in 
a lozum ement e de Regno their names do buy, and 
| |  noſftro_ educent, aut emi.t out of thi Kingdom 
eduti facient, folvent qua- cranſport, or buy to tranſ- 


draginta Denarios de in- 
< . : port, ſhall pay forty pence 
: crements, ultra Cuſtumam over and above the anci- 


antiquam dimidiæ Marcæ 


i que pꝛius kuerat perloluta. Mart Wen 
; Et p20 Laſto Coztozum ex- as paid. And for a Lait 


tra Regnum e Poteſtatem 
5 naſtram vel endozum d'm- this Our Kingdom and 


diam Parcam , kupla id Dominion thereof, to be 
quod ex antiqua Cultuma ſold, half a Mark over 


antea ſolvebatur; Et ümi⸗ + 
An! ue Of and above, that which 
liter de rrecencig pellibus according to ancient 2 
| Langtig, extis Regnum e 9.09 was formerly paid; 


of Hides carried out of 


e PI 
-__ * 
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and likewiſe for three 
hundred Woollfels co be 
carried out of this King- 
dom, forty pence, beſides 
that certain ſum which 
according to ancient Cu- 
ſtom was formerly given. 
gem. Two Shillings for 
7 Scarlet, and loth 
in grain. 
1 8 Eighteen pence 
for every Cloth in which 
art of a grain colour is 
intermixt, _ 
lem, Twelve pence for 
every other Cloth with- 
out grain. 
Item, Twelve pence for 
every Quintal of Wax. 


And whereas ſome of 

dhe ſaid Merchants deal 

in other Commodities, as 

Goods weighed with 

Avoir du pois Weights, and 

in other fine Goods, as 

| Cloth of Tarſe, of Silk, of 
"Ie 15ſuppoſed * Candatis, oh, Hair, and 
< ſro N g J in divers other Merchan- 
Lawn, Cam. dizes, in Horſes alſo, and 
brich, or other other Animals, Cor n, and 
fine Linnen. other Wares & Merchan- 
4. dizes of different ſorts, 
-which cannot eaſily be 

put to 2 certain rate of 

Cuſtom ; The ſaid Mer- 

chants have conſented to 

give Us and Our Heirs 

for every Twenty ſhill- 

ings Eſtimation and value 

of thoſe Wares and Mer- 

"om ; M SIT er 


fellatem nolkram, dedu⸗ 

big, quadzag inta denari⸗ 
oF ultra certtium illud quod 
ve antiqua Cultuma tuerat 
pig datum. n : 


Beis, Dr Solibos de 
qualibet Scarleta, & * 
tindo in grano. | 


Item, Decem e otto de⸗ 
nartos de quoltber panno in 
quo pars grani fuerit in- 
termixta. 


Item, Duden vena 
rivs de e panno allo 
ſine grand. 

Item, Dudbitim dena- 
riog de quoliber Ceræ quin⸗ 
tallo. 8 
Cumque de pzekatis 
Percatozibus nonnulli eo- 
rum alias exerceqnt Mer: 
chandiſas, ut de Averio 
ponderis., 4 de aliis re⸗ 
bus cubtilibus, fitnt de pan⸗ 
nis Tarſen, de @trico, de 

indat is, at Seta, c aliis 
diverus mercibus, E de c⸗ 
quis et iam, at aliis anima- 
libus, Blado, 4 aliis rebus, 
4 Perchandilis multimodis, 
quæ ad certam Cuſtumam 
facile poni non poterunt, 
iidem Mertatozeg conceſſe- 
runt dare Pobis & Yeredi- 
bus noltris. de qualibet 1i- 
bꝛa argenti eſtimationis [cu 
valozis rerum é Merchan⸗ 
diſarum hujulmodi quocun- 
que nomine cenſeanrur, 
tres denarios de libra in 


inrroiru 
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— rerum, e Pert han⸗ 
carum, ipſarum in Reg- 


i 
num & Potelkatem noſtram 


pꝛedi dam intra big inti dies 


ſtquam hufulmodi Res E 

erchandiſz in Regnum 

Poteſtatem noſtram adduc- 
rx, & etiam ibidem exone⸗ 
ratæ, ſive penditæ, fuerint. 
Et ſimiliter tres denariog 
de qualibet libꝛa argenti in 
educt ione quarumtunque res 
rum, E PL | 
bujuſmodi emprarum in 
Regno c Poteſtate nostra 
pꝛedidis, ultra Cuſtumas 
antiquas nobis, aut aliis 
ante datag. Et ſuper vas 
loze & eſtimatione rerum & 
Perchandilarum huſulmo⸗ 
di, de quibus tres denarii 
de qualibet 
genti ütut pzedicitux ſunt 
[olvendi ; cxedatur eis per 
literas quas de Dominis 
aut ſociis ſuis oftendere po- 
terunt, & d literas non ha: 
beant, Stetur in hac parte 
jipſozum PYercgtowmli pes 
ſenteg fuerint, vel vallet- 
tozum ſuozum in eozundem 
Pertatozum ablentia jura- 
mentis. . 
N 


Liceat ſnſuper @ociſs de 
Socſetate Mergatozum pꝛe⸗ 
digozum inkra Regnum & 
Poöfedatenf noſtram pꝛedi⸗ 
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rehandilarum 


libza ar- 


name they be called, three 
pence in the pound, upon 
the Entrance of their 
Wares and Merchandizes 


into Our Kingdom and 


dominion aforeſaid, with- 
in twenty days after ſuch 
Wares and Merchandizes 
ſhall be brought into our 
Kingdom and Domini- 
on aforeſaid, and 


there ſhall be unladen, 


or ſold, And likewiſe 
three pence for every 
twenty ſhillings, at the 
Exporting of what kind 
ſoever of Wares or Mer- 


chandizes bought in Our 


Kingdom and Dominion 
aforeſaid, beſides the an- 
cient Cuſtoms formerly 
given to Us, or to others, 
And over and aboye the 
value and eſtimation of 
the ſaid Wares and Mer- 
chandizes for which three 
pence for every twenty 
ſhillings as aforeſaid are 
to be paid; they are to 
have credit by Letters, 
by them to be produced 
from their Principals or 
Partners, and if they have 
none, Let it be dętermi- 


ned in this caſe, by the 
Oaths of the ſaid Mer- 


chants, or in their ab- 
ſence, of their Servants. 

Moreover, It may be 
lawful for the Society of 
the Merchants aforeſaid; 


to ſell Woolt to the Fel 


; lows 
* » > 
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Kam, Lanas bendere alis 


lows-of the {aid Society; 
and likewiſe to buy the 
ſame one of another with- 
in Our Kingdom and Do- 
minion, without payment 
of Cuſtom: Provided that 
the ſaid Wooll come not 


to ſuch hands whereby 


— 
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lociis ſuis, & fimilirer e⸗ 


mere ab eildem ablaque Cu⸗ 


ſtuma lol venda; ita tamen 


quod diccæ Lanæ ad tales 
manus non devenfant, quod 


de Cuſtuma nobis debita 
dekraudemuu.. 


we may be defrauded of 


Our Cuſtoms. + * 
And furthermore be it 
known, That after the 
ſaid Merchants have once 
in any one place within 
Our Kingdom and Do- 
minion paid our Cuſtoms 
granted, as aforeſaid, to 


Us, for their Merchan- 
dizes in form aforeſaid, 


and thereupon they have 
their Warrant, they ſhall 


be free, and unmoleſted 


in all other places within 


Our Kingdom and Do- 


minion, from payment of 
the ſaid Cuſtom for the 
ſame Commodities or 
Merchandizes by the ſaid 


Warrant, whether ſuch 


Merchandizes remain 
within Our Kingdom and 
Dominion, or are carried 
out, Except Wines which 
without Our leave or li- 
cence, as aforeſaid, are 


by no means to be Expor- 


ted out of our Kingdom. 


We will alſo, and for 
Us, and Our Heirs grant, 
That no Exaction, Priſe 
or Loan, or any other 

* 4 OY . 


Et præterea eſt ſcien- 


dum, Quod poſt quam ſx- 


-pevicti Mercatozes lemel in 


uno loco infra Regnum t 
Poteſtatem noſtram Cu- 
ſtumam nobis ' conceſlam 
fuzerius; pꝛo Merchandilis 


ſuis in fozina ſolverint_ cu - 


pꝛadida © ſuumi habeant in- 
de Warrantum, erunt libe- 
ri & quieti in omnibus aliis 
locig inkra Negnum & Po⸗ 
teſtatem noſtram pedictam, 
de ſolutſone Cuctumæ hu⸗ 
ſulmodi pꝛo efſdem Mer⸗ 
chandiũg, len Mertimoniis 
per idem Marrantum, ſi⸗ 


ve Zujuimodi Perchandile 
infra Regnum k Poteſta⸗ 
tem noſtram remaneant, 


ſive exterius dekerantur, 
Exteptis vinis que de Keg: 
no c Poteſtate piedigis , 
fine voluntate 2 licentia noſ⸗ 
tra ſicut pꝛedictum eff, nul- 


latenus educantur. 


3 


Volumus autem, ac pra 
Nobis & Hæredibus noſ- 


tris concedimus, Quod 
nulla Exactio, Pula vel 
| Pꝛeſtatio, | 


] 
{ 
| 
| 
| 
| 


Pꝛeſtatio, aut alſquod al iud 
onus ſuper perſonas Per⸗ 
tatoꝛum pꝛeditozm, Per⸗ 
chandiſas, ſeu bona eozun⸗ 
dem al iquatenus ſmponatur, 
contra fozmam expꝛeſlam 
Cuperius, & conceſſam. 


Pits teſtibus venerabili⸗ 
bus Patribus Roberto 


Cantuarienſi Arthtepiſcopo 
totius Angliæ Pzimate, 


WalteroCoventr. & Litchf. 


Epiſcopo, Henrie de Lacy, 


Comite Lincoln, Humfri- 


do de Bohun, Comite He- 
reford. & Eſſex. at Con- 
ſtabular. Angl. Adomar. 
de Valentia, Galfrido de 


Geynvill, Hugone le de 
Spencer, Waltero de Bel- 
lo Campo Seneſtallo Yol- 
pitii noſtri, Roberto de 
Pures & aliis, Dat. per 


manum noſtram apud 


Weſtm. pzimo die Febz. 


burden ſhall be impoſed 
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in any part or meaſure on 
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the perſons of the ſaid 


Merchants, their Mer- 
chandizes, or Goods, 


contrary to the form be- 


fore expreſſed and grant- 


ed.. ä 


Witneſs herete, The 


Reverend Fathers Robert 


Archbiſhop of Canterbury 
Primate of all England, 


Malier Biſhop of Coventry 


and Litchfield, Henry de La- 


icy Earl of Lincoln, Hum- 
pbrey de Bobun Earl of He- 


reford and Eſſex, and Con- 
ſtable of England, Adoma- 
rus of Valentia, Galfrid of 
Geynvil, Huph de le Spencer, 


Malter de Bello Campo 


Chamberlain of our 


Houſe , Robert of Bures, 


and others. Given by 
Our Hand at Weftminſter 
the Firſt day of February. : 


VIII. Subſidy is a Duty payable for Merchandizes 
Exported and Imported, granted by Act of Parlia- 
ment for the life of the King. And are. 

1. Aids and Subſidies payable out of Native Com- ems. 
modities Exported and Imported, | 

2. Tumnage, which is a Subſidy out of Wines of all 
ſorts; and Poundage, Which is a Sublidy granted out 
of all Commodities Exported and Imported, except 
Wines and ancient Staple Commodities, and is the 
| twentieth part of the Merchandize, Impoſts or Du- 
ties payable for Merchandizes rated and aſſeſſed by 
Parliament; and then they are in the nature of Sub- 
ſidies impoſed by the Kings Prerogative. 85 

The Rates are generally agreed on by the Com- 
mons Houſe of Parliament, and are expreſt in a Book 


Sommonly 


Sir Jahn Da- 


dies in the 


Caſe of C.- 


* 


Lide the Stat. 
12 Car. 2. of 
Tunnage and 
Poundage. 


„ < 
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commonly called the Rates of Merchandize ; that is to 
ſay, the Subſidy of Tunnage and Poundage, and the 
Subſidy of Woollen Clothes or old Drapery, and are 
ſubſcribed with the hand ofthe Speaker. 

IX. All Merchant-Strangers bringing in any ſort 

of Wines, are to pay Thirty ſhillings on the Tun o- 

ver and above the Rates which-the Natives pay; in- 

,__._ cluding Twenty ſhillings the Tun formerly paid to 
me in tit. his Majeſty by the name of Southampton Duties, for all 
aße. Wines of the growth of the Levant; for which ſort 
of Wines, the Stranger is alſo to pay to the uſe of 

| = _—_ of Soutbampton for every Butt or Pipe Ten 

illings, | | | 

Aliens are likewiſe to p 


y the ancient Duty of 
L Buttlerage, which is 2 5. per unn 
Directions in Rule, That all ſuch Wines as ſhall he landed in any of 
Tunnage. tze Out- Porte, and Cuſtom, paid, and afterwards brought 

to the Port of London by Certificate, ſhall pay ſo much more 

Cuſtom as they paid ſhort of the Duty due in the Port of 
Dire&ions in London. = TR 


Voundage. Por,every Tun of Beer to be Exported in ſhipping 


Engliſh built in Money muſt be paid Two ſhillings 
And for every Tun of Beer Exported in any other 
ſhipping in Money ſix ſhillings. WES 
X. If there ſhall happen to be brought or carried 
out of this Realm 5 — liable to the payment of 
Cuſtom and Subſidy which are omitted in the Book 
of Rates, or are not now uſed to be brought in or 
carried out, or by reaſon of the great diverſity of 
the value of ſome Goods could not be rated; That 
in ſuch caſe every Cuſtomer or Collector for the 
time being, ſhall and may levythe ſaid Cuſtom and 
Subſidy of Poundage aceordingto the value and price 
of ſuch Goods to be affirmed upon the Oath of the 
Merchant in'the preſence of the Cuſtomer, Collec- 
tor, Comptroller and Surveyor, or any twoof them. 
DireXions for XI. Every Engliſh Man ſhall pay for every ſhort 
the payment Cloth containing in length not above 28 Yards, and 
+ by reed in weight not above 64, lb. white or coloured by 
Coches or od him to be ſhipped and carried out of this Kingdom; 
Drapery, Three ſhillings four pence, being after the rate of 
two farthitigs and half a iarthing and pound ah * 

n 
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And ſo after that rate for all other forts of Clothes 
of greater length and weight, allowing not ahoye 
Twenty eight Yards, and ſixty four pound to a ſhore 
Cloth ; that is to ſay, for every pound weight over 
and above fixty four pound, two farthings and a half 
farthing: And for all other farts of leſſer Clothes to 
be allowed to'a ſhort, Cloth; that is to ſay, ever 
Stranger ſhall pay for everyſhort Cloth con. in length 
not above 28 yards, and in weight not above 64 lb. 
white or coloured, by him to be ſhipped or carried 
out of this Kingdom, Six ſhillings: eight pence, be- 
ſides the old Duty of one ſhilling and two pence. 
And fo after that rate for all other ſorts of Clothes 


of greater length and weight; and for all ſorts of 


lefler Clothes to be allowed to a ſhort Cloth; That 


is to ſay, 


Dorſet and Somerſet Dozens, Rudge waſbt, Cardinals, 
Pimubites, Straits, Statutes, Stockbridpes, Taweſtock, ſeven 
of each fort ſhall be allowed to a ſhort Cloth. 
Tauntons, Bridgwaters, and Dunſtars, the fifty not 
exceeding 64 b. in weight; Devon Dozens contain- 
ing 12 or 13 yards, in weight 13 Tþ. five to be allow- 
ed to a ſhort Cloth. Mons}: 
Ordinary Pennyſtones, or Foreſt Whites cont. between 
12 Or 13 yards, and in weight 28 pounds, Shor 
Pemnyſtones cont, 13 Or 14 yards, and in weight 
pounds unfrized, four to be allowed to a ſhort Cloth. 
Narrow Yorkſhire Kerſies Whites and Reds, cont. not 
above 17 or 18 yards, and in weight 22 pound. 


Hampſhire ordinary Kerſies, Newberry Whites, and o- 


ther Kerſies of like making cont. 24 yards, and in 


weight 25 fh. Sorting Hampſhire Kerſies cont. 28 pound, 


and in weight 32 pound; Three of them to make a 
ſhort Cloth. . 

Northern Dozens, ſingle ſorting Pennyflones cont. 
between 13 and 15 yards, and in weight 53 pound 
Frized, Two of them to make à ſhort Cloth 

And the Northern Dozens double, one to be ac- 


counted for a ſhort Cloth. | 


All which ſhall go and. be accounted for ſhort 
Clothes, and ſhall pay after the rats of the ſhort 


Cloth 
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Cloth before rated; and for over- weight two far- 
things and one half the pou nx. 

The new ſort of Cloth called the Spaniſh Cloth, 
otherwife Narrow Lift, "Weſtern Broad Cloth not 
exceeding 25 yards in length, and 43 pounds in 
weight, to be accounted two thirds of the ſhort Cloth 


before rated. 


two farthings and half a farthing the pound weight. 
Cloth Raſhes, alias, Cloth Serges cont. 30 yards 


| weighing 40 pound, to be accounted, two thirds of 


the ſhort Cloth before rated © | 
And for every poundexceeding 40 pound weight, 
two farthings and half a farthing the pound weight. 
And for any other ſort of Woollen Cloth of the Old 
or New Drapery, and not mentioned in that Book, 
to pay two farthings and half a farthing the pound 
weight: And for any other ſort of Woollen Cloth of 
the Old or New Drapery and not mentioned, is to 
pay two farthings and half a farthing for the Subſi- 
dy of every pound thereof. 8 . 
By * of Rates annexed to the Act of 
Tunnage, and Poundage 5 /. per Cent. are allowed 
to the Merehants out of the Subſidy for Poundage, 
and rol. more for ready Money: And whereas 
12 d. in the Pbund is due and payable to the King 


for Poundage, 6 d. in the Pound more is given by 


another Act called the Additional Duty. And 


whether or not 5 J. per Cent. ſhall be allowed out of 


this Additional Duty, or not was the Queſtion. 
Per Curiam, 5 l. per Cent. ought to be allowed out of 
the Additional Duty as well as out of the 12 4. per 
Pound, for it appears in divers Places of the Book of 
Rates, that 6 d. in the Pound is lookt upon as part 
of the Subſidy of Poundage, and 5 is to be allow- 
ed out of all Subſidies. The Book of Rates is Incor- 
porated into the Act of Parliament, and is part 


of it, ſo that whatever is there muſt be taken as com- 


priſed in the Body of the Act it's ſelf, Papillion 
againſt Sir Jobn Harriſon, Hardreſs, 349. 
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'CHAP. XIII. 

Ok Impoũtions Subſequent, Conditional, Tem- 
| 4 poꝛaty, &c. 

IL. Of Impoſitsons on the -Manu- | Lipuors, and Rates on the © : 
factures of France by Lex | :: ſame. :, ' 1 | | 
Talionis. I IX. of Native Commodities, 

II. On Vinegar, Perry, ; Cider, | and ſuch as were formerly pro: 
and Rape, Cuſtoms payable by | hibited, may bs tranſported, 
Denizons and Strangers, and | paying certain Duties. 4 i 
Log-wood made Importable. KX. Beer, &c. Ex ported; Sheng; 7 
III. On Ships that hade not two Leather, &. Tranſportable 
Decks, and is Gims, paying certain Duri. 
IV. On Salt, Beer, Cider; Perry, | Bullion and Cn only ex- 
Vinepar, a further Duty. | cepted. | 


V. Of the Duty called Coynage, | XI. Of Spices Importable by any 
and upon what impoſed; and] Nation. ns 
the temporary Impoſition cal- XII. Of great and leſſer Officer 
led the Additional Duty. \ Fees, and of Goods not pay- 
VI. Of-Goods particular Impor- ing one pound Cuſtom in or 
ted by Aliens ; and Rules for | out, what Fees to be talen. 
_ petty Cuſtoms and other mat- XIII. Voluntary Gifts from ſome 
ters relating to Duties. eſteemed on Bribes, and 
VII. Of Aliens Cuſtoms on Fiſh Rates about payment ef Fees., 
and.other Commodities, and XIV. Of Allowances for Fury; 
Rates upon the ſame; what. 1 
VIII. Pupoſitions on Foreign 


1. 12 are ſeveral Duties impoſed ſubſequent subſequens 
Ito the Duties payable by the Book of Rates Impeficions © 
and over and above the ſme ; that is to ſay, on all s the A& of 
chips belonging to the French Kings Subjects, which Pcs Send 
ſhall lade or unlade any Goods in this Kingdom, or and the Boots 
ſet ori ſhore or take in tiny Paſſenger; or pay 26 5; of Rates, 
7 Tun: This was an Oliver for 4 Rowland, tlle French — — 
ing having done us the like kindneſs, by inipofing 12 Car, . 
the value of 5p Solx on evety : Engliſh Ship; th Em © 
lement laſted but three weekslon&ef than the French 
ing's ; his removed; ours drops. 7% ĩ DðöYU d en 
JI, So likewiſe on Vinegar, Perry, Rape, Cider, This collected 
2nd Cider-ciper ah — Fofeign parts per as the Tan. 


Engliſh 
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nage and Engliſp, ſhallanfwer Six pounds ten ſhillings per Tun; 
e ra > if by Strangers, then Bur c 

FF But if they ſhall Export; then Three pounds ten 

14 Cara. e. vi. ſhillings per Tun ſhall be repaid to the Engliſh, and 

For prevent- F Our pounds fifteen ſnillings to be repaid to Strangers 8 

ing of Fraud. The Statute of Elix cap. prohibiting the Impor- 

| tation of Log-wood, repealed ; and the ſame may 

14 Car.2.6.1 1. be Imported paying 5 J. per Tun: And in caſe of 
Exportation then to be repaid! 4 l. per Tun. 

III. The Parliament taking likewiſe again into 
conſideration the encouragement of Trading in Ships 
of force, have impoſed on all Goods and Merchan- 
dize imported and exported from and to the Medi- 
terranean Sea, beyond Malaga, in any Ship that 
hath not two Decks and ſixteen Pieces of Ordnance 
mounted, and two Men to each Gun, to pay over 
and above the Rates impoſed by the Book of Rates 

14 C. 2. One per Cent. This does not Extend to Ships laden 
cap. 11. With Fiſh, or half laden with Fiſh and other Com- 
modities. | | . 
IV. So likewiſe on Salt out of Scotland into England, 
one half- penny per Gallon. 8 1 
Again, there is impoſedon Wines, Vinegar, Ci- 
der and Beer, ten ſhillings per Tun; and on Bran- 
dy and Strong Waters 20 5. per Tun. For the Coyn- 
age Duty, the Monies that ariſe on this Duty are 
to be paid at the Cuſtom-Houſe to the Collectors 
and Officers, to be by them kept apart from all o- 
ther Monies, and paid Quarterly into the Exche- 
18 Car. 2. quer without Salery or Fee: The Goods are forfeit- 
cap. 5 able for non-payment of this Duty; and the ſame 
is to be repaid, if the Goods are tranſported with- 
a> Car. » e. in One year. 1 15 ö a : 
* er. V. There was likewiſe an Impoſition of 121. per 
Tun on Spaniſh Wines, and 8 J. per Tun on French 
Wines and Vinegar, which was but temporary, and 
ended the 247 of Tune, 1678. | 
40 VI. There are alſo Duties payable by all Aliens 
„2 for Goods imported in Aliens Ships, commonly cal- 
utes led Navigation. Duties. 15 | | 
avd the parti- So hkewile all Goods of the growth, product, or 
cular Con- Manufacture of Muſcovia Or Ruſſia, and allo of Turkey. 
| 6 | Note, 


Per Act o- 


Nate, That in all caſes where petty Cuſtom in: modities enu- 
wards is payable, it is to be underſtood of the fourth ee, 
art of the full Subſidy according to the Rates and , 
Value in the Book of Rates before the 5 per Cent. is 
Note, Wines of all forts imported are to pay Ali- Veche Table 
en GE RS | 
Note, That the Nett Subſidy of Vinegar, Perry, Purics upon 
Rape, Cider, and Cidet- eager both in London ind out. Wines 1 
Ports, is the ſame with the Subſidy of French Wines; be 4 
payable ,,, + ot oe {reads 
II. So likewiſe there is a further Impoſition called A& of Na 
Aliens Cuſtom for all Fiſn, Oil, Blubber, Whale- Sation, 2 C 
bone, or Whale-fins, not being caught in Veſſels 2 cp. 18. 5 
belonging to Engliſh Men, are to pay double Stran- Act of Trade 
So likewiſe . Cuſtom and Impoſt to be paid for 7 1 par- 
ſeveral ſorts of ſalted or dried Fiſh not imported in ticulars enu- 
Ships Engliſi built, OF belonging to England, and merated. 


not having been ſtifled arid caught in fuch Ships. 


* » 
. 


Upon which ACT, Note, That the 5 per Cent. Mile. 


Of Strangers 
— 


is not᷑ to be allowed of the Petty Cuſtotii. _. - 


VIII. There is likewiſe an Exciſe or Impoſt upon {2©2-23, 24 
Foreign Liquors imported; that is to ſay, Beer or * 
Ale 6 5. per Barrel; Cider or Perry the Tun ten 
ſhillings ; Brandy or Strong-warers perfectly made; 

8 d. per Gallon. „ = FE. SO” 8 
If any of thoſe Goods be landed before thoſe Du- 15 0e. 10 1 1. 

ties be fully paid, and Warrants ſigned, and with- 

out preſence of an Officer, they are forfeited to the 

Informer half. Os 3 

IX. There are likewiſe Duties impoſed on ſeveral 
Commodities Exporred by ſeveral Acts of Parlia- 


ment ſubſequent to the Act of Tunnage & Poundage. 


Coals tranſported in Engliſh Shipping and Naviga- 


tion for his Majeſties Plantarions in lieu of al Cu- 7 


15 Car. 23 


ſtom, ſhall pay only for one Chaldron of Nen-Gaffile cap. 5. 
meaſure 1 8 d. For one Chaldron London ineuſure 


% provided good Security be given for landing the 
Ladd Coils accordingly. 8 — = 
There are hikewite ſeveral Native Commodities Ad for Til: 


"FEE 2 \.. 4 „1 j * a 3 4 zo * "any 
Jod Carte! prohibited by divers Acts of Pariiament 2 af 


3 N. & * not 2+ p. 4. 


* 
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not to be tranſpbrted unleſs fold undet ſuch prizes; 

but von obſtanre, they may now be exported, paying 

Cuſtom according to the Book of Rates. 
22 23 C. 2. N. There is likewiſe an Impoſition on Beer, Ale, 
2<Car.2.cap.z. and Mum to be exported, to pay 14. per Tun and 
/ no more; but this is but pre tempore for ſix years. 

So likewiſe Leather of all ſorts, Sheep skins, 
Calve-skins, tanned or dreſſed, won obſt ante any for- 
mer Law, paying for each hundred weight cont. 
112 . weight one ſhilling 4nd no more: This en- 
ded on 25th of March, 1675. and both of them to the 
efd of the next Seſſions of Parliament after. 


25 Car. 2. ca p. 
„ 


A for Trade Likewiſe all ſorts of Foreign Coyn or Bullion of 


15 Car. 2. cap. Gold or Silver may be Exported without paying a- 
7. m Duty or Pee for the ſame, Entry being rt made 
in the Cuſtom-houſe ; the like for Diamonds, Pre- 

cious Stones, Jewels, and Pearls of all ſorts. 
XI. All Perſons whatſoever may import from any 
place beyond Sea in Engliſh Ships, Mace, Nutmiegs, 
Proclgm. C r. Cinamon, Cloves into England, Wales, Ferſey, Guern- 
Regis, Dec. 25. ſey, paying the Cuſtoms thereof. Provided before 


1652. 418-26 the lading thereof they give notice to the Com- 


1642. But ſee _. { : : I py Py Ivy 
I4 Far. 2. COT. miſſioners Or Farmers of the Cuſtoms, of the quan- 


cerning Cu- tity and quality they intend to lade, with the name 
| OS, of the Veſſel in which they intend to import the 
fime, and procure a Licence under the hands of the 
ſaid Farmers or Commiſſioners, or iy three of 
them for the importing the ſame. ior ad 
Note, If Goods are wreck'd, and the Lord ſeizes 
+ Go Pane, tem, Fer they ought not to pay Cuſtom, * So held 
Alber Report BY Three Juſtices, contra, Chief Juſtice Treh, 
fol, 224. Lord Trin. II. V. 3 Co. Pl. Courtrey againſt Bower. 
Cobham's Cale, The like not long fince adjudged in the Common Pleas (on a ſpe- 
cial Verdict ound at St. Edmonds-Bury in Suffolk) about Mich 25, or Hill. 25, C 
26 Car. 2. | 5 S - | 


XII. Fees and allowances due and payable to the 

Officers of his Majeſties Cuitoms and Subſidies in the 

Port of London, and the Members and Creeks there 

unto belonging; that is to ſay, to the Officers of 

14 the Petty Cuſtoms Oucwards, Subſidy Outwards ; 
* Petty Cuſtc ms Inwards, Subſidies Inwards; Great 
df Cuſtonis, Clerks Fees Inwards and. — the 
* f . King? 


* a. & a 


Ia oc 


m__ TO. y IST 


＋ 


2 
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Kings Waiters being in number Eighteen, the Re- 
iſter of the Kings Warrants, the Uſher of the Cu- 

pn houſe, Gaugers of French Veſſels, chief Sear- 
cher, and his Majeſties five under Searchers in the 
Port of London; and the two Searchers, at Graveſend, 
were all ſet and entred in a Table; the ſame was 
ſettled by the Commons Houſe of Parliament, and | 
ſigned. by the Right Honourable Sir Edward Turn F-Ttute cujuſ- 
late Lord Chief Baron of his Majeſties Court of A 0-4: 4 
Exchequer, and then Speaker to the Commons Houle ,.; 5 : 
of Parliament; at which time the Queſtion being 14 Caf. 2. K. 
put, That for all Goods not pay ing one pound Cu- gu. | 
ſtom in or out, there ſhall be but half Fees taken 
for all Cocquets, Warrants, Debentures, Tranſires 
or Certificates; it was reſolved in the affirmative. 

XIII. Societies or Companies trading in a joint 
ſtock, and making but one ſingle Entry, the Adven- 
turers being many, the Table of Fees does not hin- 
der, but the Officers and Waiters may receive ſuch 
gratuity as the Company voluntarily give. 

All Goods under the value of 5 J. in the Book of 
Rates, paying Subſidy the Sum of 5 5. or less, ſhall 
paſs without payment of Fees on, 

Engliſh Merchants that ſhall land out of one Ship 
at onetime, ( although the receipt of the Subſidy 
be diſtributed into ſeveral Offices ) ſhall not pay a- 


ny more than for a ſingle Entry. 


The Goods of Partnerſhip to paſs as if the proprie- 


ty were in one ſingle Perſon. ' 


' Fiſh by Engliſh in Engliſb Shipping or Veſſels In- 


wards or Outwards all along the Coaſt to pay no 


Fee, c | 
Poſt-entries inward to paſs without Fee under 
five ſhillings ; if above five ſhillings and under forty 


| ſhillings, then ſix pence : But if the Cuſtom to be 
paid exceed 405. then full Fees. 


The Merchant ſhall pay for all Gqods apening tha: 


ſnall be ſhort entred above 10 s. Cuſtom, 


The Merchant ſhall pay for weighing of all Goods 


that ſhall be ſhort entred above 2059. Cuſtom. 


The Merchan: is not to be at any charge, if duly 


entred, | 
_— KK 3 XIV. ; 
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Tare and XIV. There is likewiſe to be allowed to the Mer- 
Trer, che firſt chants a certain abatement called 'T; are, for Goods 
a ou _ and Merchandize, the which is reduced into a Table 
br Bale, or and cannot be deviated from in any caſe within the 
Covering Fort of London, without ſpecial direction of the 
wherein =Ccyamiſfioners or Farmers; or in their abſence of 
Goods vc _ the conſent of the General Surveyors, and Surveyor 
* Nr der of the Ware houſe, or of two of them at che leaſt, 
ſideration al- Whereof the Surveyor. of the Ware-houſe to be one; 
lowed in che and in the out Ports not without the conſent and 


ycight for , Advice of the Collector and Suryeyor: Or where 
Een! 15 -ying and 


reſei} ing che —_ 8 9 Sury eyor, by the Collector himſelf, giv- 


ſpeedy notice to the Commillioners 0 or Farmers 
Goods fits realon of ſo Wong: Mor 


CH A p. XIV 
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| Df s aratiage, Package, 12 e, cater· 


. läge, Pots, Me 


lade in. 


I. Scavage, what, where payas · 


ble, and to 17 


II. Hbo pay the ſame, and how 


regulated and governed. 
III. Goods omitted in the Ig 
Va ge, Table of Rates, how to 


paß. 
IV. 07 Package, hom governed, 
and where payable. 


V. Where Strangers ſhall 2004 


as of old. 


VI. Of. Packers, Water-ſide 


Porters, what Dunes Stran- 
gers are to 77 for ſhipping 
out their G 

VII. Of the Dy of Water- 
Baillage. 


LP bo 


recks, the 


Nt ot London, aid pl places lawful tolade ap? 


VIII. Of Ports, Abies has | 
Creeks, what are meant and 
underſtood by them in refe- 
rence to action, lawful or un- 
lawful. 


IX. The ſeveral Ports Members 7 5 


and Creeks in England and 
e en 5 


X. Of the extent of the Port of 85 
London. 


XI. Of the ſeveral Keys, Wharfs, 


and other places lawful Ji 
landing of Goods. 

XII. Phat Goods are excepted 
which may be ſhipped or land- 


| ed at other places. 


1 OA is an ancient Toll or Cuſtom exacted by 
Mayors, Sheriffs, Cc. of Merchant-Strangers 


for Wares ſhewed or offered to ſale within their 
Precincts, which is prohibited by the Statute of 19 
H. 7. cap. 8.in a Charter of King Henry the Second to 
Canterbury, it is written Stewinga 

The City of Londen ſtill retains the Cuſtom, of 
which in an old printed Book of the Cuſtoms of 
London it is there mentioned, and how to be diſpoſed; 
of which Cuſtom, halten del appertepneth to the Ste: 
riffs, and the other halken del to rhe Yoſtys, in whole 
houſes the Perchants been lodged: And it is to wet 
that Sca vage is the ſhew, by caule that Perchants ſwewen 
unto the Dheriffs Perchandizes of rhe which Cudoms 
ought to be taken oze that any ther? be (old, &c. 

1I. The Scevage that is taken conliſts of two parts, 

X 4 that 
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( Cuſtoms, | Book II. 
22 H. 8. c. 8. that which is 1 by Denizens, and that which 
= bs required of Aliens: And that all Perſons” fubject 
| to ſuch Duties might not be 'imppſed upon, there 
are Tables mentioning the particular Duties ſet up 
and approved by the Lords Chancellor, Treafurgr, 
Preſident, Privy- Seal, Steward, and two Juſtices 
of the King. Bench and Common Pleas; 1 15 them 
ſubſcribed, or any four of them at leaſt: The which 

| Duties are on Goods Inwards and Outwards. 

Per Order of III. Nate, All Goods mentioned in the Table of 
F * 2 1 5 35 wee _ os ram in the Table 7 Rates, 
1 pay after the Rate of one penny in the pound, 
N Bite et Las according as they are expreſſ- 1 and valued 1 his 
don. H. Earl of Majeſties Book of Rates, and all others not expreſſed 
Mancheſter, therein, ſhall pay the ſame Rates according to the 
L. C. J. Bramp- TT.. ß 5 W. 
Hs Tord Note, That all private Baulks 8 inches ſquare and 
LU HIM 23 pe 5d are by the 23 Article annexed to the Book 
Rates reputed Timber, and valued at 3 4. the 
Foot, 50 Foot making one Load, the value of which 
is 12 5 6 4, and the Subſidy for one Load; of one 
penny, or one half penny and half one farthing, out 
of which the 5 per Cent. is to be deducted. + . * 
IV. There is fikewile another Duty called Package, 
the which is likewiſe ſet and rated in a Table, and 
che which is taken of all the ſeveral Commodities 


* 


therein mentioned.” ' . SPI 
All Goods not mentioned in that Table, are to pay 
for Package Duties, after the rate of one penny in the 
ound according as they are expreſſed or valued in 
is Majeſties Books of Rates, and all others not ex- 
preſſed therein-ſhall pay the ſame rate according to 
their true value. 5p Bs 28 ok Wh, 
Forevery Entry in the Packer's Book for writting 
Bills co each Entry outward, as ulually they hays 
n ͤ fo in cored oh ern dui: 
V. The Strangers are to pay the labouring Porters 
for making up their Goods, at their pwn charge, as 
2 MEER bo 437 g81-cnog 
Strangers are likewife to pay the Water-fide Porters 


- 


Duties for Landing and Shipping” their Goods, as 
* 32 o 1 Ro oh 4 15 5 3 they 


75 


Book . TY Tutto! x" 
the uſua one With theſe ten y \ Gare; 
VI. T 19751 Waker ſide Porters 504 "Ta les 
of Dalla for landing of Strange rs. GG. and: [for - 

the ſhipping 5 opt 25A Goods 3 5 1955 f lot men- 
tioned in the Table are to p ay ortage Duties AS, O- 
ther ON; do of like Bulk e parlor chercin'ex- 
reſſe 8 | 
5 P J l. 8 pete 15 another, An ach Duty called Wa 3 
ter. Baillage, which the City of London have tecei ce! 
time out of mind, vix. for all Goods and Mer 5 4H 
dize imported as well from any Port Within th 


Realm to the Port of Landon, às from any Par dür Fog 8 5 9 


of the Realm to the ſame, and ſo the like Duties 
(with ſome variances) forall ſuch Goods as ih wes wh 
be exported from the Port of London to any other 
Port within the Realm, ſo likewiſe without: "Of hog 
this Duty all the Citizens and Freemen of the F 1 
are exempted; and though the ſame is very ancient, 3 
and was once but ſmall, in regard, within memo- * 5 Jh Job. 
Ty, it was looked upon as an Honour for a Merchant 
to be a Citizen of London, and ſaconſequently freed; 7 R ee. 
but now, eſpecially ſince tlie late Wars, abundance 
of Perſons eminent both for Honours and Eſtates be- 
ing unwilling to intangle themſelves in the publick 
Affairs of Re City, do refuſe abſolutely to accept 
of the Freedom of t 
been great Conteſts with thoſe Traders; and though | 
. the'Coaſt Duties have been agreed to, yet the Fo- 1 Ang. T7 
mw now afifing to ſome confiderable value, is high- vtred in 
N = diſputed: And though Charters, Acts of Parliament, Guy * — 
ommon Councils, continued Tracts and Foot ſteps 5, fel 98. 
of ancient Evidences and Records are yet extant to & gy. Reper- 
evince and make out the moſt apparent Title that tory ug. 4g. 
may be, the ſame nevertheleſs labours under the 19 8.2 Oct. 
greateſtdifficulry amidſt the diviſions of its Pro rietgrs 3 Fac. Se, 
VIII. Port, or locus publicus, are thoſe p Accs b. to 
which the Officers of the Cüſtoms are appropriated, & 707t quapuby 
which contain and include all the Priviledges and „r yore 


mercibusexone= 


Guidance of all Members and Cregks thereùnto allot- ; ques ere. 


2 1 | ſed ut naves2Þs 


ehrlen receptaculum babeant, & j jure debito ac ſecuritate fruantur Navigantes qua- 


tenus innocuum iter & ſtationem "gp oe Flinc-Portn« C Navalia privilegio tat 
publics gaudent. Arg. 1. Leg. . e D; de Ho cap. 2 Fur. Nautic. Y. 
. . 8. 1 4 H. 4 20, = Members 


iy 


in DN 


* 


he ſame, ſince which there arne 


Cuſtoms. Book II. 
— Members are CES here anciend 2 Cu- 
Rom-houſe TY we 2 wal 0 72 — 


tation or Importation. 
© Creeks are Pore where AA Officers a are or 
have been placed by way of prevention, not out of 
duty or right of wp Bog Tt arenotlawful places 
of Exportation or Importation. without particular 
Poreus oft con Licence or 8 c from the Port or Member un- 
newer PR”; der which it is placed: - . © 
3 The ſeveral Ports and Members as any they 
Poreantur 59. account at the e Me. are, 3 


2 Sign. + 3 b 1 * 
\ G . ff 4 a> td et W248, os 1 
— 4 Ports. Members WE. eke an) 


naves ſtare ING: 6 Rn 6 


1 2 740 $4 $55 uh: 1238 
wry! Fo London. r "CF Gra ueſend. ; 


: e, May, 
pfwich——] _-* in. 
YEN EY Maintree. 
1 2 - by 4 Harwich. 
— 
| : 1 Alben. gl 
Yarmonth.- 3 Sowold. ——--— ——Palderfwich. 
"MANO 
1 Blackney and Cle. HEN 
FOR - Burnham, 
: © Hitcham. 
—— .dCroſs Keys, 
| Hillen, 
Baſton. 
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. Ports. 45910 | Member. SM Creeks. 0 


4 KU Tg I i? 


Chappet. 
25 


— 50 Eaf þ Marches, con- 


9 aining the Coſt of 


Non bumberland, bor 
Ldeing on Scotland, 


(cm. Marches, con- 

— $taining the Coſt of 
Camber ln, border- 
ing on Scotland, 


Workington,” 
Ravinglas. ' | 
Mint hor (ak 


Chefer | 


Weser. ; 
Preſton and Rible 


I 


* 
k » a? 
11 \ % 


A Ig 4 > 2 
—ͤ]]— — * * 1 „ 


Amlogb. 
Pulhelly. 
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Barmouth 


. a ? 
* - : 
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F 
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i 1 
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Neatb or Britton. 
Ferry. 


Cerdiſt. 


River Severn from 


Gloceſter. — | —.— — — Brid -North to King- 
eee ee hrA Road. 


| r * 
Briſtol, © — ; | 
| 1 EOpbill. 
ä 7 | ; | , ; iq : i 
| . Re 2 7 | "3 3 3 
Bridgw ater.——— Minbead. PR 2 — ; 
. Pg : x 5 Ba 
Pl) incut h. 


| 2 4 bn 4 g 
Ports! 1 Members. 0, Creeks. 


Bear = Seaton: 


. Salt comb. 

Con. , bBriæbam. 
5 Norbay. 
ä Tot e. 
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-. Note, All the Ports and Havens in England are in- 
fra Corpus Comit. and that the Court of Admiralty 
cannot hold Juriſdiction of any thing done in them. 
Hulland's Caſe, Earl of Exeter, 30 H. 6. And becauſe 
he held Plea in the Admiralty of a thing done infrs 
| Portum de Hull, damages were recovered againſt him 
two thouſand pounds. Vide Mich. 12 Fac, C. B. Green- 
; | way verſus Barber, Godbolt 260, 261. . 
I Portus in- IX. In regard that the Port of London is of great 
| ſtarrationem, Concern in relation to the Cuſtpms, the extent and 
= Zia publice us limits of the ſame. Port is by the Exchequer ſettled, 
3 3 2 which is declared to extend and be accounted; from J 
: e phe oo, Promontoty or Point. called North-Foreland in 1 
1 
3 


p 


arg ra 6g the Iſle of Tbanet, and from thence Northward in a 

ib. 7.G. de ſuppoſed line to the oppoſite Promontory or Point cal- 

oper. publ. led the Naſe, beyond the Gunfleet von the. Coaſt of | 

Portus raruitu pg;; and ſo continued Weſtward through the River l 

I | ctigali: quod ex Rivers falling into it, to. London- Bridge, : ſave the 7 

nauium ſtatio- uſual and known Right, Liberty and Priviledge to 

[| ne penditur, et the Ports of Sandwich and Ipſwich, and either of them, Fo 

Public 9 Lo and the known Members thereof, and of the Cu- F; 

ae Regan # ſtomers, Comptrollers Searchers; and other Depu- Ml ; 
a : : * 


be. ©» arcenſitur, G 2. 

1 _ Inſt. de rer. „ 
+ ate. i &. 9. D. de cod, e. Un. que ſunt Reg as 
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biss and Within the faid Ports of Sandwith and Ipſwich} 


Futolpb Wharf. 


Hamons Key. J lawful for ſkipping or landing of a- 
* Gaunts Key, * ny Goods, Oe. | =__ | 
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and the ſeveral, Creeks, Harbdurs and Havens to 
chem or either of them reſpectively belonging withz 
Fa the Counties of Rent or Eſſex. © 1 


X. And in regard chat when Ships did come up to 


the Port of Landon, there uſed to be very great Frau 

committed by a promiſcuous kind of ſhipping and 
landing of Goods and Merchandizes at ſeveral blind 
or unknown Wharfs and Keys, by reaſon of which 
his Majeſty. was often defeated of his Cuſtoms, it 
was provided that a Conitniflien might iſſue forth 
out of the Exchequer to aſcertain all ſuch Wharfs, Keys, 
or other places as his — 5/9 by virtue öf mch 
apo 


Commiſſion ſhould appoint, in purſuance of 
' which © fis - Majefty hath been ' pleaſed to 


allow to be lawful Keys, Wharfs, and other places 


for the lading or landing of Goods. 


2 
1 * 1 


Brebers Key. 


ouſe. are declared not to be a place fol 
* ſhipping or landing of Goods, 


©, 7% & 


peter! Key Cl Excluding the Stairs there; whichars | 
Bear Key, 2 declared no lawfalplaceforſhipping 


+ Sabbs Dock: | - orlandingofGoo sorMerehandize, 


Wiggons Rey. | * . fs op TO EN I 6 LEONE 15 . p 4 FA 
Yon s Key. © “ The Stairs there declared Unilaw ful 


Ralphs Rey. for ſnipping or landing of Goods - 


* Dice Key. or Merchandize. 


— 


Smarts Rey. 5 The Staifs thefe declared AG lawful 


= 2 place for ſhipping and landing © 
+ Smarts Rey. 2. Good and Merchiadises. 


Lyon Re e i a So 
mY Thie Stairs bh the Eaſt declared uff. 


1 h. OY 1 2 1 | | 4 4 
E Some Stairs on the Welt ſide therto?- 


_- 
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Cuſtoms, - Book II. 
One other place betwixt Cocks Rey and 
Baß Wharf, called part of Freſh 
Cocks Key, < I barf, the Stairs are declared to be 

unlawful for ſhipping or landing of 
any Goods, G G. 


Freſh Wharf. 


Jo be a comnion open place for the 
| landingor bringingin of Fiſh, Salt, 
Vidtuals, or Fuel of all ſorts, and all 
Native Materials for Building, and 
for Fruit (all manner of Grocery 
excepted, ) and for carrying out of 
the ſame, and for no other Wares or 


Billinſgate. | 


Merchandize. 


3 
| wh LILLE IL - 


May be allowed a place convenient for 
landing of any kind of Corn bought 
| or provided for Proviſion or Victu- 
Bridge bouſe alling of the City of Landon, and not 
in Southwark. | upon any private or particular Per- 
| | ſons account, and for no other 
| Goods or Merchandize. 
XI It may be lawful for any Perſon to ſhip or 
lade into any Ship or Veſſel on the River of Thames 
bound over Seas, Horſes, Coals, Beer, ordinary 
Stones for Building. Fiſh taken by any of his Majeſ- 
ties Subjects, Corn or Grain, the Duties being paid, 
and Cocquets and other lawful Warrant duly paſſed 
for the ſame. 1 RT. 
So likewiſe Deal boards, Balks, and all forts of 
Maſts and Great Timber may be unfhipr and laid on 
Land at any place between Lyme-houſe and Weſtminſter, 
the Owner Ft paying or compounding for the Cu- 
_ Roms, and declaring at what place they will land 
them before he unſhips them, and upon Licence had, 
and in the preſence of an Officer they may unlade 
them; otherwiſe they incur a forfeiture. | 


CHAP. XV. 


way of Com 
5 IV. What eee, to be made 


HA. XV. 


Pub andallowances made eee 


. the ſeveral Clautes in the Arts or the Cuſtoms. 
1 Catom to be paid for in more XIII of times and plants law 
than is landed x. and when | ful to unlade, and Officers du» 
Bull ſhall be * ; 5 ties then EE co be pre- 
II. Of Goods Imported: aud Ex-] ſent 
ported, what of the Cuſtoms | XIV. York, New-Caltle, and 
ſhall be repaid hack, aud by Hull Men were Cuſtom: free; 
. whom; and of the ehings re- and for what. . | 
mifite in the ſame, ; XV. Exeter and, ather Weſtern 
nf Of Agreement. ar Coluratts Men, what - Free Subſidies 


made, or to Ge. made for 77 
importing and exporting by 
5 oſt en varie 


to the Exporters of Wines. 

V. Of Exporeing ef Spanith | 
FWooll ; where the ſame may | 
: be dont. | 


VI. Of Cra! Exported, hh f 


Allowances fhall be madeyand | 
to whom, as well to Deniizens 

\ as Foreigner. 

VII. Goods imported not finding 
- Market after a-zear.; Wine 


er ported Ae of 0 cu. 


0 - s 5 


vir. What Daten are 70 


be made for Leakage... 

IX. What ſhall be artounted 

p Ledkag 4 

X. Wines proving. er ban. 
alle, what enn to be 
made. iir 

xl. Tabaccoes recefing 4 
ergment or damage in the Im- 
Pertatien, what allowantes to 
be made. 


Nil Strangers þ. daying double 


Sul , where they. ſal pay | 
« all. rogether, and where, 7 
| 2 


| 


double Cuſt on, 


— 


| 


ö 


* 


[hall be allowed in. 
XVI. Moollen, whelber new 06 
old, what allowances ſhall be 
made in Cuſtom or Subſidy. ; 
XVI Allowances of 5. in the 
Hundred for all other Goods. 
XVII. The Ciſtomer? and o: 
| ther Officers Duties in refe- 
tence to attend thei? ere! 
: Duties in the Cuſtems,  ; 
XIX. M Officers thesr Dutje 
and. the puniſhment voher 
made on complaint. 
XX. The ſeveral Duties of Lois . 
- gon how preſer bel. ᷑ N 
XXI. The like for other cia 4 
fer thoſe Duties: granted (7. ; 
talen for publick give tiſes. -- 
xXx Where Ships thay be vi 
ſited ani the Officers dueg hos 
lating to the ſame. 5 
K All Te be -abed, = 
in what manner muſt pay. 
XXIV. Prevention in Extorti> 
ofa of Cuſtoniers and Officett, 
and on Poat pains and ov 
riet. 
XXV. pere Fes for Cotytlehs 
and Certificates ſhall be ad 


Ll, 


Cuſfoms. Bock II. 
One other place betwixt Cocks Rey and 
Freſh Wharf, called x] of Freſb 

de 


Cocks Key, & Wharf, the Stairs are declared to be 
2 unlawful for ſhipping or landing of 
ä any Goods, Cc. . 
Freſb Wharf. e 


To be a common open place for the 
i” lang bringingin of Fiſh, Salt, 
Victuals, or Fuel of all ſorts, and all 
Native Materials for Building, and 
Billinſgate. 1 for Fruit (all manner of Grocery 

e excepted.) and for carrying out o 

the ſame, and for no other Wares or 

Merchandize. 1 


2 


5 


May be allowed a place convenient for 

landing of any kind of Corn bought 

or provided for Proviſion or Victu- 

alling of the City of London, and not 

upon any private or particular Per- 

ſons account, and for no other 
Goods or Merchandize. 


A-. 


Bridge bouſe - 
in Southwark. 


"BR: 


XI It may be lawful for any Perſon to ſhip of 


lade into any Ship or Veſſel on the River of Thames 
+ bound over Seas, Horſes, Coals, Beer, ordinary 


Stones for Building. Fiſh taken by any of his Majeſ- 
ties Subjects, Corn or Grain, the Duties being paid, 
and Cocquets and other lawful Warrant duly paſſed 
o | 

So likewiſe Deal boards, Balks, and all ſorts of 
Maſts and Great Timber may be unfhipt and laid on 


Land at any T between Lyme-houſe and Weſtminſter, 


the Owner firſt paying or compounding for the Cu- 
ſtoms, and declaring at what place they will land 


them before he unſhips them, and upon Licence had, 


and in the preſence of an Offiger they may unlade 
them; otherwiſe they incur a forfeiture. | 
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End. XV. 


GON andAllowancesmave :twithitatidit 
Our ſeveral Clauſes in the Acts jo oꝛ the an 


N 1 Cuſtom to ods paid for. " more | XIIL of times and a lays 
_ than is landed; and when | Ful to unlade, and Officers du» 
= ; Bulk ſpall be * fo 5 ties then e to be pre- 
| II. of Goods Imported. aud Ex-] ſent | 
ported. what of the Cuſtoms om XIV. York, New- Caſtle, "and 
| hall be repaid hack, aud by} Hull Men were Cuſtoni free; 
. whom; and of the things re- and for what. | 
= 1 in the ſame. XV. Exeter audather Weſtern 
Of Agreement. or-ColuraRts Men, what - free Subſidies 
made, or to be made for the be allowed in. 
5 importi ng and. exporting . by] X l. Woollen, whelber nem 06 
˖ way of Compoſiti on ratified. | old, what 'allowances ſhall be 
f | IV. hat allowances to be made | made inCuſtom or Subſidy. + 
t to the Exporters of Vine. XVII Allowances of 5. in the 
| | V. OF Exporting of Spaniſh | ; Hundred for all other Goods. 
7 | he. where 6+ ff ſame may | XVIII. The Cuſtomer and 25 
y be dns. | ther Officers Duties in ref: 
vi. Of Curratis Reported, what tence to attend thei? ſebera 8 
mM Allowances fhall be made, and Duties inthe Cuſtems, EO 
* to whom, as well to Deniizens | XIX. M Officers thesr Bali 
5 s Foreigner. | and. the puniſpmeut whers 
. VII. Goods imported not finding made on cbmplaint. 
A Market after a-zear.; Wine XX. The ſeveral Dutics of Lois "IR 
| _ exported Es of 0 cu. don how preſer ede. 
15 Lom. "fa XXI. The like for ot her 04% 
d vi. What A are to ; 24 wy. picks N - 
e made for Leakage... talen for publick peo 1. 
Ti IX. What ſhall te accounted XXII. inpere Ships thay be vis 
8 Leakage. 3 3 * | fited and the Officers ane; w_ 
| X. Wines Proving. andhienchant- ö tating to the ſame. 
£ able, what ee to be XXIII. Timber to be tated, ad 
1. made. in what manner truſt pay. 
d XI. Tabaccoes recetuing 4 XXIV. 22 in Extori i- 
d, eriment or damage in the Im- . oft of Cuſtoniers and Officet i, 
is — portation, what allowantes to arid on what pains and ow 
be made. . iet. 
| Nil Strangers totes bolt XXV. Mere Kees foe Coches, a 
7 Sulf , where they. Py pay | and Certificates ſhall be — 
. double Cuſtom, all. together, and where, i 
1.13 ſhall 
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ſhall not detain his own Coc- } to be taken by Enemies er Pa- 
' quet till the Veſſel bas broke | rates, or wreck'd, and was 
ground. |} allowances ſhall be paid. 
XXVI. Where the Officers and | XX VHI.' Ships of War and o- 
Cuſtomers ſhall allow and | ther priviledged Veſſels ſub- 
make good to the Merchants |  . je to ſcar eg. 
the Algier Duty and all other XXIX. Of Allowances to be. 
allowances, and no other Im- made, and of ſhipping out 
Poſition or Duty required by b leſſer quantities than are con- 
the Book of Rates, ſhall be tained in ibe Certificate, what 
required to be paid. _ operation the ſame have. 
XXVII. If Goods fall happen | LEED AT e, 
e Very Merchant ſhall have free liberty to break 


What are law- ++ 


ful places of 
landing. 


\ 
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I 

P. Bulk in any Port allowed by Law, and to pay 
Cuſtom and Subſidy for no more than he ſhall enter 
and land; Provided that the Maſter or Purſer of 
every ſuch Ships ſhall firſt make declaration upon 
Oath before any two Principal Officers of the Port 
of the rrue Contents of his Ships lading, and ſhall 


| likewiſe after declare upon his Oath, before the 


Coke 12. part 
el. 17 18. 


Fogaſſa's Caſe. 
Plemade- . 
Com. 7 . 9. 


Cuſtomer, Collector, Comptroller, Surveyor, or ny two 


of them at the next Port of this Kingdom, where 


his Ship ſhall arrive, the Quantity and Quality of 


the Goods landed at the other Port where Bulk was 


firſt broken, and to whom they did belong. 
A Merchant brought eighty Tun of Bay-Salt by 
Sea to a Port in England, and out of that Ship ſold 


twenty Tun, and diſcharged the ſame into another 


Ship then riding at the ſame Port, but the twenty 
Tun were never actually put oft ſhore, and for the 
reſt, being ſixty Tun, the Maſter agreed for the 


Cuſtoms and put them on land; and although that 


that twenty Tun was always water-born, and never 
were put on ſhore, yet adjudged they ought to pay ; 
the reaſon was, for the diſcharging them our of the 
Ship, amounts as much as to the laying them on 
Land, the ſame being done in Port; for otherwiſe 
the King would meerly. be defrauded. But if a Ship 


is carried in by ſtorm, and to preſerve the Veſſel 


part is landed before the Duty paid, yet this will 
not ſubject the ſame to a forfeiture. | N 
II. All Foreign Goods and Merchandizes (except 


Wines, Currans, and wrought Silks ) firſt —_—_— 
| | d 


8 Gn - 5 
ſhall be again Exported by any Evghſh Merchant 
within twelve Months, and fuch Merchant or Mer- 
chants as ſhall Export any ſuch Foreign Goods or 
 Merchandizes (except as before is excepted ) ſhall 
have allowance and be repaid by the Officer which 
received the ſame, the one moiety of the Subſidy 
which was paid at the firſt importation of ſuch Goods 
or Merchandizes, or any part thereof, ſo as due 
proof be firſt made by Certificate from the Officers 
of the due Entry and Payment of the Cuſtom and 
Subſidy of all ſuch Foreign Goods and Merchandizes 
inwards, with the Oath of the Merchants importing 
the ſame, affirming the truth thereof, and the name 
of his Majeſties Searchers. or Under-ſearcher in the 
Port of London, and of the Searcher of any other 
the Our-Ports, teftifying the ſhipping thereof to be 
Exported; after all which duly performed in man- 
ner before expreſſed, the moiety of the Subſidy firſt 
paid inwards, ſhall without any delay or reward be 
_ repaid ynto ſuch Merchant or Merchants who do 
export ſuch Goods and Merchandizes, within one 
Month after demand thereof, as alfo the whole ad- 
ditional Duty of Sill, Linen, and Tabacco, as before 
is directed. 5 5 5 
If the Officer ſhall refuſe to pay, (admitting there | 
was no Relief had by way of complaint) whether 1 H. 7. 
the Merchant Exporter may not bring an Action a; 
gainſt him upon the Debt created in Law, as he that, ,_ , | 
Fark a Tally may ̃ ©, er anh 
HI. And if there be any Agreement now in force, — * 
which was formerly made by the late Commiſſioners 
of the Cuſtoms and Subſidies, with the Merchants 
Strangers or their Factors, or ſhall hereafter be made 
by any Commiſſioners or Farmers of the Cuſtoms 
and Subſidies, or any other Power ( except by con- 
-ſent of Parliament) with any Merchant or Mer- 
chants Strangers or Factors for any Foreign Good 
and Merchandizes, to be brought into the Port o 
Lindon, ox any other Port or Haven of this Kingdom 
of England, ' or Principality of Wales, and to be Ex- 
pore again by w_ of Compoſition; all other 
Merchants being his Majeſties Subjects thall be ad- 
t NO OP LOR L1 ; | - wirted 


„ 


\ : ; 
„ 
ad \ q | 1 


mitted into the ſame Com oſſtion, and not be ex» 


cluded from any other Priviledge whatſoever grant- 


ed to the Stranger by any private Agreement or 
Compoſition, under the ſame condition and with the 
3 reſtriction as ſhall be made with the Merchant 
. 1 
IV "Every Merchant as well Engliſh as Strangers, 

that ſhall ſhip and export any kind of Wines, which, 
formerly have paid all the Duties of Tunnage in- 
wards, ſhall have paid and allowed unto them all 
the Duties of Tunnage paid inward, except to the 
Engliſhman 20 s. per Tun, and the Stranger 25 s. per 
Tun; upon due proof of the due Entry and Payment 
of Tunnage jnwards and of the ſhipping thereof to 
be Exported to be made as above. e. 

V. If an Merchant, Denizen, or Stranger ſhall 


Export any Spaniſh or Foreign 7-0ll, he ſhall have 
liberty ſo to do with this further condition, That 


ſuch Spaniſh or other Foreign W#eells, whatſoever be 


not Exported in any other Ship or Veſſel whatſoe- 


ver, with intent to be arrived beyond the Seas out 


of the Kingdom. of England and Domihion of ales, 
than only in Ezgiſo Shipping, upon pain of Con- 
filcation. | oo II ba fait; 
VI. Every Merchant, as well Engliſh as Stranger, 


which ſhall ſhip or 2 any Currans which for- 
3 


merly were duly entred, and paid the Subſidy and 


: Cuſtom inwards, ſhall have allowed and repaidunto 
them reſpectively all the Cuſtom and Subſidy paid 


inwgrds for the ſame, except 15. 6d. for every Hun- 
dred weight to the Engliſb, and 15. 84. and one half 
penny for every Hundred weight to the: Stranger, 
upon due proof of the due Entry, and payment of 
the: Cuſtom and Subſidy thereof unwards, and of the 
ſhipping thereof to be Ren to be made as in the 
J. VVV ned, 

VII. If any Merchant having duly paid all Duties 
inwards for Foreign Goods, and in regard of bad 


„ de n be enforced to keep the ſame, or any part 
15 


F 
. 


ereof in his hands, after the {pace ofa year ſhall 
e elapſed ; in this caſe he or any other Perſon is to 


by Permitte ee ſhip the ſame our for parts bey ond 
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VIII. Every Merchant bringing in any ſort of 


ſtom-· Houſe, ſhall be allowed 12 per Cent. for Leakage. 


ſame may be in the Casks, or in the ill towing ( the 


on of the Collectors of the-Cuſtoms and one of the 


thereof ſhall be prejudiced in the ſale of ſuch Goods, 


ferent Merchants experienced in the values of ſuch 


N 


the Seas, if 22 think fit, without payment for any 
Subſiy for the ſame outwards, upon due proof that 
the ſame was duly entred, and Subſidy paid inward. 


Wines into this Kingdom by way of Merchandize, 
and ſhall make due Entries of the ſame in the Cu- 


IX. Every Hogſhead of Wine which ſhall be run 
out, and not full ſeven inches, ſhall be accounted 
for ours, and the Merchant to pay no Sublidy for 
the ſame. 2 18 5 %% 0, 20 es „ 

And by ſome its conceived that no Freight ſhall be Boyce ver e 
paid for the ſame, but the Merchant may fling them ſen & Cole jun. 
up to the Maſter for Freight; but that ſhould ſeem % 27 Car. 2 
hard, for nm conflat any fault in the Maſter, but the | 


Maſter by cuſtom having no charge of the ſtowing 
of Wines, eſpecially French, but the ſame belongs to 
certain Officers beyond Seas from whence: they are 
imported) beſides the Goods, be they _ or full, 
rake up Tunnage in his Ship, and ſhould all the 
Wines on ſhip-board have the. ſame misfortune, it 
would ſeem Lad; however, it is pity Opinion in 
this caſe ſhould amount to a laudable Cuſtom. 
N. If any Wines ſhall prove corrupt and unmer- 
chantable, and fit for nothing but to diſtil into hot 
Waters, or to make Vinegar, then every Owner of 
ſuch Wines ſhall be abated in the Subſidy according 
to ſuch his damages in thoſe Wines, by the diſcreti- 


Principal Officers. e 5 | 

XI. If any Tabacco or other Goods or Merchandize 
brought into this Kingdom ſhall receive any damage 
by ſalt water or otherwiſe, ſo that the Owner 


the principal Othcers of the Cuſtom houſe, or any 
two of them, whereof the Collector for the time be- There is 2 


n 7 e e Book at the 
ing to be one, ſhall have power to chuſe two indif- G, en bu, 
in Which 


Goods, who upon viſiting of ſuch Goods, ſhall cer- there is 2 2e- 
tie and declare upon their Corporal Oachs firſt ad- neral value fer 
miniſtied by the ſaid Officers, What damage ſach on all Goods, 

R Good: 


- A : * I Yn "ad < — . * 
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Taba, Goods have received, and are leſſened in their true 
chere yualed, value; and according to ſuch damage in relation to 
the Rates ſet on them in the Book of Values, the 
Officers are to make a proportionable abatement 
unto the Merchant or Owner of the Subſidy due 
. -! ß... ide Hoty,: 
erchants XII. All Merchants Strangers who according to 
Strangers land the rates and values ſet in the general Book of Values 
their Goods and Rates, and do pay double Subſidy for Lead, 
before they Fin, Woollen Cloth, ſhall alſo pay double. Cuſtom 
E for Native Manufactures of Wooll; and the ſaid 
ſtoms, not. Strangers are to pay for all other Goods as well in- 
withſtanding Wards as outwards, rated to pay the Subſidy of 
Charta Me- Poundage; three pence in the pound, or any other 
fri-. Duty payable by Charta Mereatoria, belides the Sub- 


BW. . 42 | | „ 

5 XIII. That the Merchants Trading into the Port 

of London, have free liberty to lade and unlade their 

5 Goods at any lawful Keys and places of ſhipping 
pide lib. 3. ànd lading Goods between the Toer of London and 
5p. 14+ $, 10. London Bridge, and between Sun- riſing and Sun- ſet- 
++. + + ting from the Tenth day of Seprember to the Tenth 
day of March; and between the hour of ſix of the 

Clock in the Morning, and ſix of thę Clock in the 

Evening, from the Tenth day of March to che Tenth 

of September, giving notice thereof to the reſpeive 

Officers appointed to attend the lading and unlading 

of Goods; and ſuch” Officer as ſhall refuſe uꝑon due 

Calling to be preſent, he ſhall forfeit for every de- 

fault 51. the one moiety to the King, the other tg 

the Party aggrieved, he ſuing fer the ſage. 


Nor cap fuch 


XIV. The Merchants of York, Kingſton upon Hull, 
and*New-Caftle upon Tyne, and the Members thereof, 
ſhall be allowed free Cuſtom and Subſidy two of 
the Northern Clothes and Kerſies in ten to be ſhip- 
2 thoſe Ports in the name of Double Wrappers, 
as formerly has been there allowed them 
XV. The Merchants of Exeter and other Weſtern 

rts ſhall be allowed free of Subſidies pug. Perpetanae 
fo Ten for à Wrapper, and - three. Devons Dozens in 
| Twenty for Wrappers, che ſame to be ſhipped out 
7 pf the Ports of Exeter, Plymonth,. Dar: mouth, fal 

| Rn of ha a 2h 3 ftably, 


py — 
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yl. Lil Merchans tranſporting any ſort of Note, That all 
Moollen, whether new or old Drapery, as alſo all Bayes wo ſeveral 
and Cottens, ſhall be allowed org in ten for a Wrap- noc by aa of 
Per free of Cuſtom and Sub. 1 4 Parlidment.. 
XVII. Every Merchant ſhall be allowed upon all but purely his 
other Goods and Merchandizt appointed to pay to Maſeſties gra- 
any the Subſidy of Poundage according to the Rate fun * f 
in the Book of Values, to be imported, 5 in the 1 
Hundred of all the ſaid Subſfics of Poundage ſo ap- towards che 
pointed to be pa iu. 1155 encouraging 
| XVIII The Officers whoſit above in the Cuſtom- the Merchants 
' houſe of the Port of Londen, ſhall attend the ſervice d Tradę. 
of. their ſeveral places from nine to twelve in the 
Forenoon, and one Officer, or one able Clerk, ſhall 
attend with the Book in the Afternoon, during ſuch 
cn the Officers are appointed to wait at the 
Vater ſide, for the better deciding of all Controver- 
ſies that may happen concerning Merchants War- 
rants, all other the Officers of the Out- Ports ſhall 
# attend every day in the She cdu of every re- 
ſpective Port for diſpatch of Merchants and Ships, 
between the hours of nine and twelve; and two and 
four in the Afternoon. oe 
XIX. Every Merchant making an N of Goods 
either 3 or outwards, ſhall be diſpatched in 
ſuch order as he cometh ; and if any Officer or his 
Clerk, ſhall either for favour or reward put any 
Merchant or his Servant duly attending and making 
his Entrics as aforeſaid, to draw any other Reward- 
or Gratuity, from him than is limited in the Act of 
Tumage 3nd Poundage, and the general Book of Valu- 
es, if the Maſter Gthcer be found faulty herein, he 
ſhall upon complaint. to the Chief Officers of the 
Cuſtom-houſe be firienly admoniſhed of his Duty; 
but if the Clerk be found faulty therein, he ſhallup- 
on complaint to the ſajd chief Officers be preſently 
diſcharged of his Service, and not permitted to fic 


i 


any more in the Cuſtom-houſe. 1%, EY 
XX The Lord Mayor, Commonalty, and Citi- 
zens of the City of Landen, their Officers, or Depu- 
ties for and touching Officers of Package, Sc gg, 
1 7 1 * ANTE TS * e ** 7 5 Baleagd 

7 29 


Et 


5 \ .Cuffoms, Book II. 
Baleage or Portage o uny Goods or Merchandize of 
Aliens, or their Sondborn within this Kingdom or 
Aunfreemen, Imported er Exported into or out of the 
City of London or the Liberties or Ports thereof un- 
to or from the parts beyond the Seas, for or concer- 
ning the receiving or taking of any Fee or Rates 
heretofore uſually takin, for or in reſpect of the 
ſaid Offices, or any of them, might and may receive 
and take the ſame, any thing in the A C T of Tun- 
nage and Poundage, otany other Act or thing to 
the contrary notwithſtamling. 5 7 Coro 
XXI. All ancient bad reader. lawfully taken 
by any City or Town Corporate, their Farmers, 
Deputies or Officers, under the name of Town Cu- 6 
ſtom, or the like, for the maintenance of Bridges, 
Keys, Harbours, Wharfs, or the like, ſhall and may 
received and enjoyed as formerly, any thing in 
the ſaid Act, or any other Act to the contrary in 
any wits ow ns, ES 665-3624 6 7 
XXII. The Under-Searcher or other Officers of 
| Graveſend have power to viſit and ſearch any Ship 
outward bound, but ſhall not without juſt and rea- 
- ſonable cauſe detain any Ship under colour of ſearch- 
ing the Goods therein laden above three Tides after 
her arrival at Graveſend, under pain of loſs of their 
Office, and rendring damage to the Merchant and 
Owner of the Ship, and the Searcher or Officer of 
the Cuſtom-houſe in any of the out- Ports caving. 
power to ſearch and viſit any Ship outward: bound, 
Mall not without juſt and reaſonable cauſe detain 
ſuch Ship, under colour of ſearching the Goods 
therein laden, above one Tide after the ſaid Ship is 
fully laden and ready to ſet ſail, under pain of loſs 
of the Office of ſuch Offender, and rendring dam- 
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age to the Merchant and Owner of the Ship. 

XXIII. All Timber in Balks which ſhall be of 8 
inches ſquare and upwards, that ſhall be imported 
or brought from any part beyond the Seas into the 
Realm of England, Dominion of Wales, Port and 
Town of Rerwick, or any of them, ſhall be rated 
according to the meaſure of Timber, che foot ſquare 
3 4. tor the value thereof, and according to that 
. 2 ˙à Nite 


'8S a £2. a Aa tc > 4 ao Su 44-4 ot Wa 
— 2 * 
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9 weng 
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Book IL n | | 
rate ſhall pay for Subſidy 12 d. in the pound accor- 
ding to Pdundage; and all under 8 inches ſquare, 


and above 5 inches ſquare, ſhall pay for Subſidy ac- 
cording to the rates mentioned in the Book of Rates 
for middle Balks 


Officers of the Cuſtoms in any Port of this Kingdom, 
in exacting unreaſonable Fees from the Merchant, 
by reaſon of any Entries or otherwiſe touching the 
ſhipping or unſhippingof any Goods, Waresor Mer- 
chandize, it is ordered, That no Officer, Clerk, or 


other, belonging to any Cuſtom houſe whatſoever, 


ſhall exact, require, or receive any other or greater 
Fees of any Merchant or other whatſoever, than 
ſuch as are or ſhall be eſtabliſhed by the Commons 
in Parliament aſſembled ; and if any Officer or other 
offend contrary to this Order, he ſhall forfeit his 
Office and Plage, and be for ever uncapable of any 
Office in the Cuſtom- houſmſm. 

XXV. All Fees appointed to be paid unto the Ca- 
ſtomer, Comptroller, Surveyor, or Surveyor General in the 
Port of London, for any Cocquetsor Certificate out- 
wards, ſhall be paid 1 in one ſumm, to that 
Officer from whom the Merchant is to have-his Coc- 
quet or Certificate above in the Cuſtom-houſe ; and 
after the Merchant hath duly paid his Cuſtom and 
Subſidy, and other Duties above in the Cuſtom- 
houſe, as is appointed above by the Book of Rates, 
he is to be Maſter of and keep his own Cocquet or 


Certificate, until he ſhall ſhip out his Goods ſo en- 


tred, whereas he is to deliver the ſame to the Head 
Searcher, or his Majeſties Under-Searcher in the Port 
of London or other Ports, together with the Mark and 
Number of his Goods. 2 Hed 
XVXVI. The Officers of the Cuſtom-houſe for the 
time being, ſhall allow and make unto all Perſons 
all ſuch Monies as are, or ſhall be due unto them for 
the half Subſidy, and alſo the Algier Duty of Foreign 
Gods formerly exported now due and unpaid... 


The Duties and Sums of — appointed to be 
Paundage paſſed 


paid by the Act of Tunnage an 


5 


5 and allof 5 inches ſquare or under 
Hall pay according to the rate of ſmall Balks. 0 
XXI 


For avoiding of e, —— the 
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this Parkamedt; and b the Book of Rates therein 

| mentioned, and no other ſhall be paid to his Majef. 

— ties Officers during the continuance of the ſaid. Act 
upon Goods imp rted and exported, any Law, Sta- 

tute, or Uſage to the contrary notwithſtanding. 


Neverthfleſs-the'dury of Prizape and Burlerage, and 
the _ of Ted: of every : Chaldron of Sea-coal „ 1 


ported from -New-Caſtle- upon Tyne to any other” 
Port or Ports of this Realm ſhall be continued. 

27 Ed. 3. cap. rw we If any. Mer Ant Denizen born Gan 
— 4 happen t0 have hisGoods 'and-Merchandize taken 
Sant Enemies of. Pirates 4. Sea, or periſhed in any. 

=; ON. 195 the Duties being? Either Paid 'OF A= 


e Fo 1 may ſhip: duk I 


4  » a * 


Epe e . bee, 
ſo. 2 "ach ar be Val pay dbu. 

r4 Car. 2.c.1 1. XVII. "Ships: of War may be 5 ed, ry £68 - 
« 0 hed far; rohibiteU- And wnacchſtemed: Goods; and 
1 thefraſhore: tothe King's: Ware-houſes, and 
mers e may leayeaboar, 


| Officers to look after ther 115 hat none he — — 4 | 
iure of 100. And 
if Gocils are concealed on ſhipboard: after ſuch time 


or im le, on pain, of for 
as the Slip is cleared; to forteit.t60/1,-and-cheri any 


with 4 Writ f AlRance- out of the Court of Ex: 5 


Aer 2 50 60 iwthe e ine) to 29 8 Place; + and e. 
3 I Goods pre Hort Jes: Shi TY And carried 


0 away Wirkout Payäng. tire Snbfd) and: Duties, che 
Owhers and Proprietors forfeit the double value, 
except Coals, which only - forfeit the avi Cu- 

| ſtom and Duty. 

_ | XXIX. There are allowances to be given Mer- 
chants for defective and damaged Goods of 5 per Cent. 
on all Goods imported, and 12 per Cent. on all Wines 
do be allowed upon Debentures; but if they ſhall ſhip 
out leſs than is in the Certificade , then the Goods 
therein mentioned, or the value thereof ſhall be for- 

" oo 1 and the Owner wy 6520} PITS thall _ = 

N * 5. | ene 0 
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benefit of receiving back any of. the Subſidy : And 
| Goods ſhipped-ontare not to be landed again in Er- 
land, on pain of forfeiture of thoſe Goods. 2 
p 25 3 8 — or carried into Scotland 
pay Cuſtom as others, on 1 kad”? . 
And although that o this Act there are many al- 
pecially Merchants-Denizens, 


lowances to be made, e | 

yet the Parliament have - ever been ſo careful as to 
3 5 und tlie ſame; that is, it ſhall be ſuch whe traffick 

in Ships; (which are indeed the Bulwärk of this 
Isle) and therefore if ſuch Merchandize ſhall be 

; tranſporred out in a Galley or Garnck, they are 


+ |: obliged to pay all manner of Cuſtoms, and all man- 
| 


4 » CY + 


ner of Subſidies, as any Alien; but in regard that 


Herring and Fiſh are, and have been accounted one 


of che principal Commodities, and generally, finds 


Qt ' . N EN 20 „ 2 
but then ſuch Fiſh muſt be taken by the Natives of 
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e, of impoting on the 


19 77 ana advitnted, ber 


ebe primitive en of |} ther Tribute or Toll may be 

: things. | 5 impoſed. 7 
II. re pa v A bere Impoſition maylowful- 
1 | '% ty be laid, and for what cauſes; 
| Het ht be implicit provided and of the Kings n 


Jor 8 firſt inſtitution of | | 


Property » and under what 


7 Cc ions. . 
III. 72 che ame right in refe- 
rence to 5 and Merchan 


Fa in that Point. e 
1.9 Fhether, Jawful. to ft 


others Country, and to | wil 


for «ſeaſon. | 


LF. JAving in the fore egoing three Chaprer obſers 


ved ſomewhat 
1 fatto within the Realm, 


Cuſtoms and Inmpoſitions laid. 
and that b * of Par- 


hament, or the conſent of the three Eſtates, it may 
not ſeem amiſs to inquire what Impoſition the King 


of his Prerogative may 


their Goods paſling through hi 


and in that to inquire of 
| Perſons and Goods. 


impoſe on Strangers. and 
s Territories and Seas; 
the ſame in reberenge: to 


Beſides the right of neceſſity which ſeems to be 
excepted in the firſt Inſtitution of Dominion, there 


is another Relique of old 
Right of havinied Utility 


Communion, namely, the 
: For why ſhould not one ( ſaith 


Cie. 4 ße. 1. Cicero) when without bis own detriment be may communicate 


to another in thoſe things that are profitable to tbe Receiver, 
and to the Giver not charfeable ? Therefore Seneca ſaith; 


bis Fire We read 1 


by yours. , 


den. de Benef. It cannot be called a benefit to give leave 10 auot her to light 


in Platarch, it is not lawful 


to ſpoil dur Victuals when we have more than enough, 


nor to ſtop, nor hide a 


Fountain when we have 


drunk our ll; - nor to aboliſh the Way-marks hes 
by Sea or Land Which have been uſe ul to us: 


Fe 
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River as a River is proper to that Prince, or that 
Lord, or that People, within whoſe Dominion or, 
Royalty it runs, and they may make a Mill on it, 8 
(unleſs it be common, as a. E Au e ) and may ” _—_ ** 
take what Fiſh the River yeilds, but the fame River 8 
as à running water remained common as to drink- 
| ing or drawing of it, notwithſtanding as to the 
Fiſhing, and the like, it may be peculiar. 
II. Again, Lands, Rivers, nay, if any part of 
the Sea be come into the Dominion or Property 
of any People, it ought to be open to thoſe that 
have need of paſſage for juſt cauſes, namely, being Bald, 3. conſe. 
expelled by force out of their own Countrey 293. 


, they ſeek void places, or becauſe they defire Cbtn- 

merce with remote Nations: The reaſon here is 
dhe fame Which hath been mentioned *elſewhere, Lil. I. cap. r. 

: becauſe Dominion might be introduced with a re- 8.3. 5 

F e | : Gy | , Serv. ad 7. 

| ception of ſuch. uſe t which profits theſe, and En. 1;zeuſy; 
hurts not thoſe; and therefore the Authors of Do- rogamus inno- 

1 minion are to be ſuppoſed willing rather to have cuzm, cujus 

3 it ſo, than that ſuch a reſtriction which perhaps „ 

4 in the end may deſtroy Society: However this hath 5%. PU no. 

Þ its quant um; for though harmleſs paſſage may be ex- 

y cepted in the firſt Inſtitution of Dominion, yet that 

g is to be underſtood when leave is granted: And though 

d fear of the multitude which is to paſs, cannot take a- | 

85 way that Prince his 77 through whoſe Territories Piutarch re., 

0 or Seas they go; yet it follows as naturally that in the *** That C/. 


Inſtitution of ſuch liberty that Prince or People may Ad 
provide, and if they have any probable or any reaſon- demonians, led 
able cauſe, interdict their paſſage till Security or Hoſ- bis Army tho- 
tages are pledged for their peaceable paſlage, nay; IPA Corinth, 
without declaring their reaſon may interdict them , v1 
abſolutely any manner of paſlage, if there be any o- Corine hi pe r 

ther way to pals in ſafety ; and therefore at this day not asking 

by the Laws of England *, the King may interdict a- leave of che 

ny Nation or People whatſoever to paſs through his Cite Nay & 

Seas without leave firſt obtained to that purpoſe, and 7" — e 

may viſit all Ships, be they of War or Traffick that rr uit do- | 
ſhall occur or be in the ſame. 8 | mms ferm: | 
cc ves, inquit, Cliionrorum & Mag arenſium fores non pulſaſtis ſed perfregiſtis cen- 

femtes omnia patere debere plus va entibus. However paliage is and muſt be req et- 

ted; bas in lieu of that; the ſtriki ng of the Flag, and lowring the Top Sail in 

token of that Right due to his Majelly in the Brit. Sears ide lib. 1. cap. g. 1 
F. de Mr. Selden Mare Cauſum. Wy . q 


* 


1 
il 
4z 2 ; 


358 Scene © Boone, 
+ hit is, by Merchandize alſo ber us an "hath Right + wil- 
the Laws of fully to obſtruct the Way of Commerce to any Nati- 


the Laws of yi ti tt of 
Nations and thoſe. of Cquntries max. 


* 


Nature, but Of with'iny other chat is remotc, becauſe the per- 


# 
„ — 
0 


miſſion of Trade is for the intereſt of humane So- 
ciety, and is not diſcommodious to any one, and to 
125 purpoſe Philo ſpeaks: On the Sea all Shzps of bur- 
den ſafely paſe according to that Right of Commerce which 
15 be ween-qll Nations ariſing from the deſire of natural So- 
diety, while they wpply one another mutually with what the 
Sromedo autem one wanteth; and the other can ſpare ; for enuy bath never 
ſatis digne quis q bgded eit ber the whole World, or the greater parts thereof. 
explicet facili- And Plutarch ſpeaking thus of the Sea: This Element 
zatem ad m. - hath made dur life ſociable and perfect, that otherwiſe would 
2 5 cis be wild end without torreſpondence; it u. our wants 
3 bd with fnutua] aids, and by exchange of things needful, it pro- 
7 longitudo carts fellowſbip and friendſt ip. And the Wiſdom of God 
impedimentum is highly t. be admired,. who hath not granted all 
aliorum ad things to every Lad, but hith diſtributed his Gifts 
altos FRO to ſeveral Countries, that Men having need of one 
irevieren vi. another, mighr maintain Soctery for their common 
am, mare ſcili- 500d ; therefore hath lie endowed Man with Know- 
cet,ubiq; terra- ledge and Underſtanding to invent and build Ships, 
rum diſpeſuit to govern and guide them by thoſe Lamps of Hea- 
Dew, ad mun- ven and other Inſtruments of his Divine Wiſdom, 
nm enabling cherehy the Merchant to convey to all 
Eo otuniter in- What any Place affords: Actording to that of the 
habitantes ere- Poet, | 5 1 
bro nor invicem | „ 

zuviſer im; What Nature any Land denied, 

e By Navigation is ſupplied; 


qui que alters 


communicans 


: 3 5 
viciſſim, commode acciperet res apud illum abundantes z ab ſic ex tenens tertæ 
partem, ita tanquam ſi teneret uni verſam, frueretur en quæ orby Junt boni. Licet 
itaq; tunc tan quam in communi menſa convivarum imicuiqʒ ea Gi? Jibs oppoſita dare. 
alters longius actumbenti, ac contra que apud ipfum ſuut accip manu tantum ex- 
lenta. 1 | Pr ATE | 

But as the Sea is free and open for Traders, yet 
nevertheleſs the Paſſengers are ſubje& to ſuch Re- 
ſtrictions, Laws, and Ordinances as thoſe 3 

| | Tinces 


Pay 
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Pritices ſhall thake of force in thoſe places where 

they have ani acceflion of Property or Sovereignty, 

IV. But admitting that ſuch free Pailage may be 
grafited;'as above, whether Tribute may be impoſed 

by him that rules the Land, upon Merchandize 

paſſing by Land or by River, or by part of the Sea 
which may be called an Acceſſion of the Land, 

(that is, the place through which they paſszis as mucH 

under the abſolute Juriſdiction of: the Prince, as the 

very Land it felf ) certainly whatſoever. Burdens „ 
have no relation to the Merchandize, no equity ſuf. Yide Sizabs; 
fers the ſame to be impoſed on the ſame ; neither 4. 8. G lib; ; 
can Poll-money put on the Inhabitants to ſuſtain the s. 

charge of the Common- wealth, be exacted of Pa- 
Sengers. 15 ry Era 7 . Ec 4 = 
V. Neveftheleſs, if either to ſecure the Paſſerigers 
Goods and Veſſels from Pirates and others, or for 
the erecting of Beacons, Light-houſes, and other 


, 


Sea-marks, and ſuch like, * there indeed ſome com. * 13 H. 4, fel. 

penſatiorn may be laid upon the Commodities or 14. 

Ships paſſing through, ſo that the meaſure of the 

cauſe be not exceeded; or as my Lord Coke oblerves ,* + 

in the caſe of the Haldge-money; f it be reaſond« + L:b. 3. fol; 

ble; for upon that depends the Jjuſtneſs of Tribures h. Caſe of I 

and Toll: And upon thoſe reaſons the. Fenetian in fais 5 

the Adriatiełr the King of Denmark in the Baltisi Sea vide tha pies 

does demand the ſame { and the King of England of the netis 

may do the like in the Chambers of his Empire, and an La Ver 

that by his Prerogative; for the ſame is not ſo mich. hey u_ jo 

compulſory to any to pay, but to them that will take yoo 

benefit of ſuch accommodation. 

Leg Comnons pyafont que lou ls, Roy les Pſogetiſtsjs 

de long temps baut eſtre Seigneur de Per, © oze eſt ves 

aus que le Roy Seigneur des Coſts de ambideur partes 

del Per, t par ceo pꝛalont le Roy de,impoſer un impoſlo 

tion [ur Eftrangers pallafit purmy la Per. 
Strabo relates, That the Corint biuns even from tlie Perg. lib. 1d 

moſt ancient of times received Tribute cf the Com 7 w 5 et, 3 

modities, which to avoid the compaſſing of Malia; e 

were carried by Land from Sea to Sed. So the o. 

an; rectiyed d price for the paſſage of the Rt. 

Bat this Right of infpoting on Ships and Goods, 
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373 Of Pallage, Book IT. 
. paſſing through ſome Territories, is found cruel, 
e when they muſt paſs through the, Terri- 
tories of a powerful and fierce. People, then it is 
| heavy to the Merchant to compound, for it's often 

done on hard and grievous terms. T 
VI. Again, to ſtay ſome time for health ſake, or 
for any other juſt cauſe, ought alſo to be permitted 
to Paſſengers, for this too is among the innoxious 
_ * Serviusad utility; wherefore Illoneus in Virgil *, when the Tro- 
eum loc. jans were prohibited to ſtay on the ſhore of 4frick, is 
bold to invoke the Gods as Judges: And the com- 
plwkaint of the Megarenſes againſt the Athenians, who 
_ * Plutareh Pe- rave them from their Havens + again/# common Right, 
my. was approved by the Greeks ; ſo that the Lacedemoni- 
ans eſteemed no cauſe to create a War more juſt ; 
Hence it is, that at thisday it 15 held by all Lawyers, 
That it is lawful (either in caſes of Wreck, or any 
other exigency upon ſuch, landing) for Paſſengers 
ro build a Cottage or Hut on the Shore to ſhelter 
| | them for a ſeaſon, though we grant the Shore to 
See  beputicis'd by the Inhabitants: Tis true, Pomponius 
01921 des think there ought to be the Pretor's Decree; but 
e de 3 Certainly that extends only to thoſe Paſſengers that, 
ernennen ane being expulſed their own Countries, deſire perpetu- 
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| al habitation, and a ſubjection to the Government 
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e Of the place where they deſire to dwell. 
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The End of the Second Book. 
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BOOK III. 

| 3 7 Es — — Ss NN CONS DIA II 
CHAP; 1. | 
* 2. 9 4 | 1 * N. I 
Df Freedom, Bondage, Sladety, Exile, and 
: _ Wjuratton; 
f 2 TIEN ; „„ . „ 
0 I. Of freedom by the Lam of Na- | VII. Of a Servteude at thit day; 
, ture, and of Bondage, Slave» | ſtanding with the Laws of a 
5 xy, or Captivity introduced by | Chriſtian Commonwealth. 
- tbe Law of Nations. © ; VIII. Of Manumiſjion and Hre- 
| Lis Of the Actions that ſibjeR dom by the Hebrew and Ro- 
Ga Man to Bondage. man Law, and by the Laws 
* III. Of the Dbmihion over Slaves, | , of England. 5 
'S Bond- men and Captives, _ IX. Of Di cfranchiſing the ſeve · 
5 IV. Of the Cauſe; or Reaſon of ral ways. TT 
0 . ſuch Dominion. © X. Of Abjuration and Exile; 
is V. That this Right or Dominion | and what operation it hath. 
it was not a Law univerſal. | XI. Of Freedom in Cities and 
t VI. Of Bondage or Slavery, Corporations in reference to 
5 where diſcontinued by the | Merchants; Traders ahd Fu- 
»  Chriſtiahs aud Mahometanis, | reigners, 


* 


I 


' Servants ; yet it is not repugnant to natural 


«= Juſtice, that by the Fact of 


T the primitive ſtate of Nature; tib Men were 


Man, that &, 


. > ks 
L. Über- 8. 1. D. 
de ftaty HOPPE 
num. Finns ets 
am ſervi liberi 


by Covenant or Tranſgreſſian, Servitude ſhould come homine: cb. 


in; therefore Servitude is brought in by the Laws vate de jure 


of Nations. a ; gent tin. ra- 
II. Hence it is, That thoſe that, will wild ip fe GG 


their perſons, or promiſe Servitude, ars accounted 

Slaves ; fo likewiſe all that are taten in Publick War; 

and brought within the Guards of their Cons Zen 5. 
querors ; nor is tranſgreſſion neceſſary; but the 5% /. Poftger, 
Lot of all is equal after the War is begun, even $. 1: 0. 4 
thoſe whoſe Ill fortune ſubjected tlieni to be de- Captiv 
prehehded within the Enemies bounds ; for are 

they Servants dfly themſelves, but all their Poſ- 

| rity for ever; | | F OL 
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385 Ok Freedom, Bondage, Slavery, &c. Book III. 
III. The Priviledges of this Right or Dominion are 
infinite ; ſince there ts no ſuffering with may not be impo- 
ſed on ſuch, nor work which may not every way be extorted 
from them : So that even the Cruelty of Maſters be- 

came almoſt unpuniſhed, till the Municipal Laws 
7.7 ſervorum Of Countries ſet bounds to their rigour and power. 


$ [« D. ed atH 8 ; 20 . * 
homunuem. goon omnes pere7; gentes, ait Caius, Animadvertere poſſumus domini 


23; ſervos vite neeiſq; poteflatem fuiſſe. Co. Inſtit. fol. 116. b. J. 1. D. de hy qut 


= ſuut jurn. : „ 5 
Nor are the Perſons become theirs only that have 
we | the power of them, but alſo all that they have; for 
[ — ſuch unhappy Perſons can bave nothing of their own. 


Hence it was, That that excellent Law in favour 
* Lep.Corne! of ſuch, was introduced by the Romans, called“ Lex 
275 85 Cornelia, which was when a Captive, intra præſidia 
Ley. Co-mel. & boſtium, dyed in his Captivity ; if he had made a 
de valg. ſabſtit. Will, before his being taken Captive, yet fuch a | 
Captive ſhould in favour of ſuch Will, and for the | 
upholding of the ſame, be feigned to be dead, and 
in puncto temporis, immediately before fuch his being 
N take Captive ; and fo by that Legal Fiction of 
In jr } Tes. death, his Will became firm and valid, as if he had 
minii leg. retor. 1 3 ve 
l. in bello F. Teally dyed without ever being taken by the Ene- 
1. CJ. bon. ff d my. So likewiſe if one had been made a Slave; yet 
Capt. & $.4.D. if he had returned out of his Captivity, that for 
gusbe mod. jus the preſervation of his Right and Propriety, he 
Pair. folvit. as feigned as if he had never been abſent, and 
| was immediately redintegrated into his priſtine ſtate 
7 and condition. | 0 8 
IV. Now all theſe Priviledges and Immunities 
And Ferteſeue were introduced by the Laws of Nations, for no other 
concerv@ K . reaſon, but that their Captors, tempted by ſo many 
began ab homi- 3 = | 
we. Eg pro vita Immunities, might willingly abſtain from that cruel vi- 
introducta eſt gour of ſlaying their Priſoner. | | | 
ſervitus, Eſed Hence it is, That the Captors Dominion is ex- 
libereas 4 Deo tended to the Children; for ſhould ſuch uſe tbeir bigh- 
TI. _ * eſt Right, they would not be bora; but Children that are 
to 3 Loming born before that calamity, and were never taken 
ſublata ſemper Priſoners, are freed from that unhappy ſtate. 
redire gliſcit, ut 5 . | | 
Faciat omne quo libertate mati ali privatur, cap. 42. 
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V. Though 
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Bock III. Of Freedonf, Bondage, Slavery, &c. 382 
V. Though this Dominion or Right was general- 
ly acquired in moſt Nations, yet was not the ſame. 
an univerſal Law ; for amongſt the Fews, refuge was 
granted to Servants who fell into that calamity by 
no fault of their own. And the ſtate of Chriſtendom 
at this day is apparent, That Priſoners taken in War 
do not become perfect Slaves, as of old, but only -' 
remain in the cuſtody of the Captor, till Ranſoms 
are paid, whoſe valuations are generally at the plea- 
ſure of the Conqueror ; yet Perſons of Eminent Qua- 
lity, as Generals, and the like, ſuch, perſons * if taken 4 ..;c.,cw ar 
by a common Soldier, yet he has no advantage by the vun 1673. 
{ame ; for ſuch a Captive is become Priſoner imme- for his Maje- 
diately to that Prince or State under whom the ſties Forces, 
Captor ſerved : But if it be the lot of an inferior Hic. 33. 
Soldier to become a Priſoner of War, he is then bei 
come abſolutely the Captors to diſpoſe of; but he © 
wanting thoſe Negeſſaries in the Field for himſelf, Bert. in nam. 
which he ought to provide for his Priſoner, com- 2 pl 
FED ne g's 5 : get. 
monly waves that intereſt, and generally yeilds him 
up as a Priſoner of War to be diſpoſed of by that 
Prince or State under whom he ſerves. | 0 
VI. Slavery in Cbriſtendom is now become obſolete : 
and in theſe latter Ages the minds of Princes and 
States having as it were univerſally agreed to eſteem 
the words, Slave, Bondman, or Villen, barbarous, 
and not to be uſed; and that ſuch as are taken in 
War between Chriſtian Princes; ſhould not become 
Servants, nor be ſold, or forced to work, or otberwiſe (ub- | 
jecłed to ſuch ſervile things, but remaintill an exchange In the Wars 0 
of Priſoners happen, or a Ranſom paid, as afore ; the, French 
: Fonts nappeg, or A Fan * with the Spa- 
Nay, the very Turks and Mabometans at this day ge- „rd in Hh 
nerally obſerve this among themſelves, not to make a Horſeman 
Slaves of thoſe of the Mabomeran Religion, though was ranjem- 
taken in War; and that which is moſt to be admi- ed forthe 
red, a Chriftian fallen into that miſerable ſtare, ho 3 
renouncing his Religion, and becoming a Mabe- py, Ata, 
mean, immediately upon his Circumctlion obtains /. 371 c. 15, 
his Freedom with a Recompence. The Cruelty of And inthe tat 
thoſe Infidels td thoſe unhappy Perſons, together He Was, 
with the reward of renouncing, hath given cauſe _— . 
to many a braye Perſon to becomę Renegade; the p hg: 
90 N M m 3 | | : which Wers taken 2 
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383 Okt Freevom, Bondage, Slavery. &c. Book III. 
War as they Which being conſidered by the Parliament of England, | 
Bit he e che) made 2 + proviſion for ſuch miſerable Perſons 


ay x thoſe of as ſhould be taken by Turkiſh and Mooriſh Pirates, © © 
| E:.gland, 5 5 N | e 

Auno 167. uam non fit ardud virtus ſeroitium fugiſſe manu, it is none of the 
hardeſt Vertues to embrace Death to avoid Slavery. Þ 16, 17 Car. 2. cap. 24. its 
3 3 bur his Majeſty is yet graciouſly pleaſed to conſider the ſtate of his poor 
Subjects, and thereupon hath appointed a Committee of the Lords of the Privy 
Council, for the managing of that Affair. 


VII. Though Slavery and Bondage are now become 
diſcontinued in moſt parts of Cbriſtendom, and to 
that degree,that for the Perſon of a Man,be he Moor 
or other Indian, a Trover is not maintainable by the 
„„ Laws of England; yet there may be a Servitude 
Tue Engliſh vhich may amo! labour or ſuffering equal 
Merchant * Which may amount to a labour or ſuffering equal to 
and others, at that of Captives, the which may be juſtifiable ; for 
the Canaries, Men either through poverty, and the like, may 
do here ſup- oblige themſelves by Contract for maintenance to 
ak pox . 2 Seryitude that's perpetual, i e. for life, and ſo for 
So Ukenife at Nears; but at this day there is no Contract of the 
Pirginia, and Anceſtor can oblige his Poſterity to an hereditary 
ther Planta» ſervice ; nor can ſuch as accept thoſe Servants, ex- 
tion, erciſe the ancient Right or Dominion over them, 
no nor ſo much as to uſe an extraordinary rigour, 
without ſubjecting themſelves, to the Law. if an 
Eye or a Tooth had been ſtruck out injuriouſly, by 
Exod, 21,26, the Hebrew Law Freedom was immediately due; and 
. y the Greeks, if Servants had been ill treated, it was 
"+ +. lawful for them to demand a ſale of themſelves to 
© others. At Rome the Statues became Sanctuaries for 
*.._ © Servants to implore the help of the Governours a- 
_ © gainſt rigour, hunger, or any other intolerable in- 
Ede the Sta- Jury inflicted by thejr Maſters; and evenin London at 
tute of 5 Eliz. this day in Servitude ( amongſt the many cauſes, as 
who hath pro- not Inrollment of the Indentures, not inſtructing in 
bn ere vr: the Art, want of Neceſſaries, infra ararem 14, &c ) 


ther places. Cruelty, Hunger, Rigour, immoderate Correction, 


and the like, are cauſes ſufficient on a Monſtrance or 
Petition to the Lord Mayor and Aldermen to dil- 
ſolve the Contract, though under Hand ànd Seal, 
and to decree all or part of the Dowry, or ſome 
given (if any) tg the Servant ; and if cruelty ws 
3 . AM 4 2 — 4% * 5 LEY RSS een 
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and made Free, he ſhould by an imaginary fale be havi 
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Book III. Of Freedom, Bondage. Slavery. &c. 383 
been in the caſe, to expoſe the Maſter to anſwer 
damage to the party Servant. BL £ 
VIII. Ulpianus obſerves after, That 0 the Laws 
of Nations Servitude came in, then followed the 
benefit of Manumiſſion. By the Hebrew Law, after 
the expiration of the time agreed on, the Servant 
was to be manumitted, and that not without Gifts, 
like Londo»'s Freedom; by the Cuſtom of which the 
Maſter is always at the charge of Cloathing, and 
diſcharging the Chamberlain's Fees. By the Roman 
Law, every Son was in ſuch ſubje&ion to his Father, 


that before he could be releaſed of this Subjection, The J 


ng ſeized 
ſold three times by his natural Father to another on he Coun- 
Man, who was called by the Lawyers Pater Fiducta- try of Urea, 
rius, that is, a Father in Truſt, and then be bought _ made a 

again by his natural Father, and ſo manumitted by TONY 


- : s Conqueſt, 
him, and then he became Free: This Form of ſet- their Victory 


| ting Free was by them called Emancipatio Freedom. pleaſed them 


| WE A ſo highly, that 

thereupon they called themſelves by a new name, Slave, which is in truer Lane 

guage, Glorious; but in after time, ( that warmer Climate having thawed their 

Northern hardneſs, and not ripened their Wits ) when they were conquered, the 

Italians in deriſion call them (being then their Bond-men ) Slaves, Sir Walter 
| Me: 


Rawleigh, lib. 2. cap. 17. F. 8. 


That Roman Darling was to be obtained three ways: Yide leg. 12. 
1. By Birth,* both, or at leaſt one of their Parents Tabul. Sigoniug 
being Free, and ſuch were called Cives Originarii. a JAE. _ 
2. By Gift and Cooptation, when the Freedom was , His Hi. 
beſtowed on any Stranger or Nation, and then they gen. Vd. Franc. 
were termed Civitati Donati: And ſo we read, that Silo in Catilin 
Cæſar took in whole Nations into the Freedom art. 4 
Laſtly, By Manumiſſion, which was thus: When as 
the Servant was preſented by his Maſter before the 
Conſul or Pretor, the Maſter laying his hand upon his 
Servant's Head, uſed this form of words, Hunc libe- 
rum eſſe volo; and with that turning his Servant round , 
and giving him a Cuff on the Ear, he did emittere Good ryn An. 


ſervum e manu: The Pre:or laying then a certain . Rom. 4. 


Wand or Rod, called Vmd 6a, upon the Servant's 33» 34s 
head, replied in this manner, Dies eum lwerum eſſe mo- 
re Queritum, then the Lis or Serjeant taking che 


M m 4 Wand, 


7 WOES he he a E # 
* * ** 
4 * Voie ? * 
\ 7 * 
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Wand did ſtrike the Servant on the head, and with 
his hand ſtruck him on the face, and gave him 4 

puſh on the back; and after this he was Regiſtred 
5 for a Arie man. | This being performed, the Servant 
having his head ſhaven purpoſely at that time, re- 
n ceived a Cap as a Token of Liberty. x. 
Cor. Cary, © Terwulian obſerves, that at this time of their Ma- 
©. 20?  nymiſſion; the Servants received from their Maſters 
24 White Garment, a Gold Ring, and a new Name 
added to their former; Jon nl HS on, 
Py the Laws of England every Subject born with- 
MAY Charts jn the Kings Dominions, is a Freeman of this Realm, 
171 Some as appears by the Grand Charter, cap. 14. yea, though 
ings vide po- he be a Band ſlave to a Subject: But a Stranger born 
fiea 999,0 s no Freeman, till the King have made him a Denz- 
1: xen, in whoſe power alone, without the help of a+ 
ny other, one may be made Free: -: HANS an 
To bea Freeman of the Realm, the place of Birth, 
zs held more gonſiderable than 2 of the 
Kc. 3. fol. 4. Perſon; yet by the Opinion of Huſſey Chief Juſtice, 
And in Calvins Caſe of the Poft-Nati, it is held for 
Law, That if Ambaſſadori pf this Realm have Chil- 
dren born in France, or glſewhere, the Father and 
Mother being natural born. Subjects, the Children 
are Free of the Realm of Exgland: But if either the 
Father or Mother of ſuch Children were an Alien, 
then are not thoſe Children Fres. | 
acon's Caſe, But the Law is conceived to be otherwiſe at this 
4s — day. The Statute de Natis ultra mare, 25 E. 3. cap. 
Patch. degclares the Iſſue born of an Exgliſh Man upon an 
tt 1; S#vglh Woman, ſhall be àa Denixen; for upon the 
conſtruicton of this Statute it has been adjudged 
more than once, That if an Engliſh Man marry a 
Foreigner, and has Iſſue by her Porn beyond Seas, 
i. the Iſſue is a Natural born Subject... 
Iflue born be- If Baron and Feme Engliſh go beyond Sea with. 
ford Sea, out Licence, or tarry there after the Time limit 
ca by the Licence, and have Iſſue, that the Une 
is. an Alien, and not Inheritable, contrar to the 
Opinion of Haſſey, 1 R. 3-4: ; Hide again Hui. i2 
Cre, 3. 1 Cro. 692. Stevens Cale, cited in gau Cale. 
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3 


and not Cop 


An Exgliſh Merchant had Iſſue by a 25 Woman Exgliſʒ Mer. 
in Polend, and Deviſes his Copy-hold Land to the mier 
uſe of his Children, per Crook, The Childręn are not has 1 flu. 3 
Aliens. 1. Becauſe the Father went with Licence not Alien. , 
being a Merchant. 2. In our Law, Parius non fe- Curiam. 
Juitur Vemrem. 3. Blood is between him and his Iſſue, * © 
Several of the Judges held that the Words in the 
Stat. 25. Ed. 3. cap. De natis ultra mare, whoſe Fathers 
or Mothers 2 or ſhall be of the Allegiance of our 
King, ſhall be taken diſtributive, Father or Mother, 
ulative, Lirtleton's Rep, 23, 26, 27. The 

King againſt Eaton. 

IX. Disfranchiſomng by the Rowans, called Capitis di- 
minutio, was threefold, Maxima, Media, and Minima; 
the leaſt degree was, when the Cenſors pulled a Man 
from a higher Tribe down to a lower, and leſs Ho- 
nourable ; or when by any Cenſure they diſabled a 
Man from ſuffraging or giving his Voice inthe puh- 
lick Aſſemblies ; ſuch as were thus in the laſt man- 
ner puniſhed, were termed </Erarii, and in grarios 


| weluti, quia onmia alia jura Civium Romanorum prater- 


uam tributi & æris conferendi amiſerunt. Gellius relates, 
That P. Scipio Nafica and AA. Pompilius, being Cenſors, 4. Gelius Nast. 
taking a view of the Roman Knights, obſerved one Attic. .. 3. c. J. 
of them to be mounted on a lean ſtarvling Horſe, 
himſelf being excgeding fat; whereupon they de- 
manded the ;reaſon, why his Horſe was ſo lean, 
himſelf being ſq fat? His anſwer was, Quoniam e- 
go, inquit, me curo j equum verb ſerous. 

By the Ancient, Laws of England, and by the 
Great Charter, no Freeman ſhall be taken or impriſon- _.. 
ed, but by the lawful Judgment of his Peers (that 45 Nees 
._1 1 t : : 17 Joh. Reg. 
155 by J ury, P Cers for Peers, ordinary J uries for r revived 9 Hg. 
thers who are their Peers) or. by the Law of the and ſince con- 
Land; which is always underitogd by due proceſs firmed above 
of the Law, and not the Law of the Land general- thirty tines, 
ly ; for otherwiſe that would. comprehend. Bond- 

men, (whom we call Villains) Who are excluded 

by the word Liber; for ſuch Bondman jnight be 

impriſoned at the pleaſure of his Lord,. bur à Free- 

man ffeither could nor can, without à juſt cauſe ; » | 

nor does the Priviledge extend to private Aftions, 
e WY pr ren ye ne 


4 7 4 


T be Lord 
Moriy and 
Monteagles 
Caſe for the 
ſuppoſed Mur- 
der of one Ha- 
ſtings, 15 Car. 
2. 10 E.4 6. 
33 Hen. 8. 
Bro. title, 


Tryals- 


8 Ed. 3. Rot. 
Parl. m. 7. 


28 E. 3. cap. 3+ 


Ovid. ce Triſt. 
bits 77 : 
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or Suits between Subject and Subject, but even be- 
tween the Sovereign and the Subject. Hence it is, 
that if a Peer of the Realm be Arraigned at the 
Suit of the King for a Murder, he ſhall be tryed by 
his * Peers, that is, by the Nobles. But if he be 
appealed of Murder the proſecution of a Sub- 
ject, his Tryal ſnall be by an ordinary Jury of twelve 
Fręeholders; and as the Grand Charter did, and does 
protect the Perſons of Freemen, ſo likewiſe their 
Free-hold : For by the ſame Charter it is declared, 
That the King, or his Miniſters, ſhall out no Man 
of his Free-hold without reaſonable Judgment ; and 
ſo it was ruf d upon a Petition in Parliament, ſet- 
ting forth, that a Writ under the Privy Seal, went 
to the Guardian of the Great Seal, to cauſe Lands 
to be ſeized into the King's Hands, and that there- 
upon a Writ iſſued forth to the Eſcheater, to ſeize 
againſt the form of the Great Charter; upon debate 
of which, the Party had Judgment to be reſtored: 
The greateſt and moſt Explanatory Act, which ſuc- 
ceeded in point of Confirmation, was that of Ed. 
ward the Third, the words are, That no Pan, of 
what Eſtate oz condition ſoever he be, hall be put out 
of the Lands and Tenements, no! taken, oz fmpiſon- 
ed, noz diſinherited, noz pur to death, without he be 
bought to anlwer by due pꝛotels of the Law; that js, 
by the Common Law. F 

2. Diminutio media, was an Exilement out of the 
City, without the loſs of ones Freedom ; the words 
of the Judgment or Sentence were, Tibi aquæ & 
igni interdico, = ah Wn 

3. Diminutio maxima, was the loſs both of the City 
and the Freedom, andby his Judgment or Sentence 
was obliged and limited to one peculiar Country, 
all other places in general being forbidden him 
There was a fourth kind of Baniſhment, Disfran- 


chiſing, called Relegatio; which was the Exilement 


only for a ſeaſon, as that of Ovid's, 
Adde quod edictum quamwvis immite minaxque, * 
Attamen in pænæ nomine lene fuit : 
Quippe relegatus, now exul dicor in illo. 
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The Laws of England in this matter have ſome re- 
ſemblance with thoſe of the Romans ; for Bracton ob 


_ ſerves four Diſtintions. 


1. Specialis, hoc eft, interdictio talis Pro vinciæ, Civita- In Lyndon the 
tis, Burgi aut Ville. „ PINT] | ER 8 Ps. N 
- Gee, Inerdfls ue Regni, G. alquando of Al fte 

8 2. 2 | ormati ; 

3. Temporaria, pro duobus, tribus, quatuor, aut plu- on in the 
| wh Ts name of the 
4. Perpetua, pro termino vitæ, & exilium eſt ee Common Ser. 
ex arbitrio Principis, icut in exiliando Duces Hertfordiæ pas, k 3 
Norfolciæ, per Regem Richardum Secundum, & ali- 1 ont 

: 8 ; . 2 7 againſt 
quando per Juditium Terr, ut fit in caſu Piers de Gavel: any Citizen 
ton, & etiam in caſu Hugonjs de le Spencer Juniorit, that ſhall juſt. 
qui ambo fuerunt enilit per Tudicium in Parliamemo. Soll deſervę fo 
likewiſe was that of the Banjſhmeng of the Earl of S. * diſho- 
Clarendon, Who dyed beyond Sea ® 2 
X. Abjuration was alſo a Legal Exile, by the Judg- 4 
ment of the Common Law, as alſo by the Statute Law; — 2a 
and in the Statute of Weſtm. the ſecond, cap. 15 an, 
Raviſhes a Ward, and cannot render the Ward un- Henrythe Firſt. 
NN : - 2 * 
married Or the value of his Marriage 3 muſt abjure and of other 

im 3 and this is a general Exile. And by, the Kings, hothbe- 


the Realm; anc | che 
Statute made 3x Ed. 1. Butchers are to be abjured he and after 
r mage 7 a be abjured m tharif a. 
the Town, if they offend the fourth time, in ſelling ny man accu. 
meazled Fleſn; and this is a ſpecial Baniſhment. fed of a Capi. 


| a EL 8 8 | | tal crime done 
at Sea, being publickly called Five times by the Voice of the Cryer, after ſo ma- 
ny ſeveral days aſſigned, did not make his appearance in the Court of Admiral. 
ty, he was baniſhed out of England; & de mere * au Roy d. Angleterre, 


for forty years more or leſs, according to his offence, Mar. Clauſe fol. 12, 


A Man Exild does forfeit theſe things. 

1. He loſeth thereby the Freedom and Liberty of 
the Nation out of which he is Exiled. © 
2. He forfeits his Freedom in the Burrougb or City 
where he was free; for he which forfeits the Freedom 
of the whole Realm, forfeits his Freedom in every 
part. 5 | ER 


3. The Law accounts him as one dead; for his Heir 34 E, 1.1 F.. 
may enter, and fo may his Wife enter into her own Bulſtrod. 3. 


Lands. and may ſue an Action as a Feme ſole. % fol. 188. 


4. He ſhall forfeit thoſe Lands which he ſhall pur- ,. E. Fitzh, 
chaſe in the Realm, daring bis Baniſbmgent ; for he du- perizion p.. 2, 


eng 
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* Tories Mag- 
na Charta, 


fol. 50, 51. 


Caſe City of 
London, 


- = 


1 


ring his Baniſhment is as much diſabled to purchaſe 
as an Alien; for fit alienigena by his Baniſhment, and 
he is obſerved to be in a worſe condition than an 


Alien; for he is marked with indignatio Principis. Tis 


true, he cannot forfeit neither Title of Honour, or 
Knighthood, nor the Lands he had before Exile, un- 


leſs chere be {pecial Sentence or Judgment, as that 


of the Spencer: 


If che Facher be in Exile, this hinders not the 


Freedom of the Son, for the ſame is not a thing 


deſcendible; for. ſhould it be ſo; then the Baniſh- 


ment of the Father would make a Forfeiture of 
the Freedom; but the Son has this Freedom by 
his own.-. Birth, as a purchaſe, and not by the 
death of his Father by deſcent: Like the Caſe 
where J. S. hath many Children, and then he con- 
feſſeth himſelf a Villain to F. D. in a Court of Fe- 
gorg; yet his Children formerly born are Free- 


men, and no Villains; the reaſon is, becauſe they 


were free by their own Births; but the Inheritance 
is inthralled, becauſe it is to come to the Heir by 
r an 
I. A Freeman of a City or Borough may be 

mal en , y Look i, e 
1. By Service. VVV 

2. By Birth, by being the Son of a Free-man. 

3. By Purchaſe or Redemption. 

At Briſtol by Marriage. 5 
Sir Fobn Davies in his Iriſþ Reports obſerves the 


_ fame for Law. St. Paul was born at Tarſus in Cili- 


cia, which was ſer the . obedience of the Romans, 
by virtute of which he challenged the priviledge 
of a Roman Citizen ; but it was accounted no more 


than a National Freedom; like that of Calvin, who 


claimed the general Freedom of an Engliſhman, be- 
ing born in Scotland, but under the obedience of 
the King of England; but that challenge made not 
St. Paul free of the private Cuſtoms, Privileges, 
and Franchiſes of Rome, no more than Calvin's Birth 
made him a free Citizen of London, to the particu- 
lar Cuſtom; of that City. 8 

The 


* 


2 


r 


it was very much aimed at, and endeavoured to be 


cient Libertics, amongft which it is declared, That printed. 
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The King, by his Letters Patents, cannot make x 
Ahe King, by mus Letters Fatents, t mn ing Ed 
one a Free- man of London, vet he may thereby — yon 
make him a Free: man of his Ningdom. qed to obn 
e l Frialcount de 


Lues, an Apothecary of the City of London, quod 3 ſz onibils libertatibus quas 
| Cover Civithris preditr habent in eddem Ci vit ats alibi infrd Regumm Angl noſtrum 


habeat, gaudoat & utatur, Sc. Rot. Pat. 32 B. 3. in the Tower; yet it was held, 
That this Grant did not make bing a Free-man of the City, for it cannot be at- 
rained. but by one of thoſe ways, * Cale of the City of Londop, Co. S. Report, 


* * -— 


If one born in a City, of Parents that are not 
Free, the Child hereby is no Citizen by Birth; and 
if one be born of Free Parents out of the place of 
Privileges, as London, &c. he. yet is à Free man by 


» 4x 


Birth; yet in the Charter granted to Yarmouth, the 


words Were, Conceſſinnus Burgenſibus de Magna Larmü- 
tha de villa preditÞ. oriundir, that they ſhout haye 
px Liberties : So that ſpecial words may alter the 
Caſe. | 

London had many Royal Franchiſes granted them 
from time to time, and were often by former Kings 
ſueeſſively confirmed, nor wanted they aſhare when Cougrmeq he 
the great Charter was granted, to have their ancient Mena Charts 
Liberties ſecured ; nor were the fucceeding Princes c 9. 
ſlack in their Royal Grants and Confirmations; but Ve. Part. 7 RN 
eſpecially Riebard II. Who in Parliament granted“ 37 
and confirmed to them all their ancient Cuſtoms and 
Liberties, with this Clauſe, Licet uſi non fuerint vel 
abuſi fuerint; and notwithſtanding any Statute to 
the contrary, amongſt the number of their many 9 E. 2. cap. 2. 
Privileges, the Freedom of the ſame was accounted 29 f. 3. ce. 2. 


: 3 45 1 27 E. 3. cap. TI. 
of no {mall importance, ence in divers Parliaments 3 H. J. ch. 1 


impaired ; but at laſt they obtained a moſt gracious ↄ x7, 4. this 
and Royal Confirmation in Parliament of their an Ac is not 


no Merchant being a Stranger to the Liberty of the 
15 City, ſnould ſell any Commodities within the 

iberty of the faid City to other Merchant-Stran- 
gers; nor that iuch Merchant Stranger ſhould buy 
of any other Merchant- Stranger ſuch Merchandize 
within the Liberty of the ſaid City, without For- 
feiture thereof, ſaving that any Perſon, Lord Knight, 

| | Ce 


* 


Ol Freedom, e Sidviry. &c. . III. 


| Se. may buy within the Liberties of any Merchant 
Stranger Merchandizes in groſs for their own uſe, 

ſo that they do not ſell them again to any other. 
And as this City by Cuſtom may preclude any Per- 
fon not being free of the faine, to ſell in ſuch man- 


ner upon ſuch pain: So any other City, which are 


James ſis, 
Co: It Rep. 


Burroughs or Cities . Preſcription within this 
Realm, may have the Cuſtom, and the Goods 
fold or tend by ſuch, may be ſubjected to For- 
feiture, but the "tans cannot be 90d by Charter 
or Granit. 
A compleat Freeman is ſuch a one as Haiti chal- 
__ ed his Freed om, and taken the Free- man's Oath;. 
is cee into the Societ — Ae of 
Is Free-men, Citizens, and eſſes, otherwiſe; 
he hath but a bare 156 to his Freedom: 
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Df Attens, as in relation to their Eſtates cal 


I. Of an Alien his ability and | ultra Mare, and Ines borit 
diſability in the taking and] beyond Seas, 5 
enjeying of Eſtates Real and VIII. The Lord Coke's Opini- 
Perſonal,  _ + I on, thas if an Alien has Iſſue 
II. Of his capacity in purchaſing, | two Sons Denizens, the one 
and diſability. to transfer by | purchaſes Lands, and dies, 
an hereditary deſcent, the other cannot inherit them, 
III. Of che Rules of deſcents, ac-} debated and refuted. 
cording to the Laws of ſeveral } IX. Of Foreign Births which do 
Countries:  , not create adiſability. 
IV. Of deſcents according to the | X. Of Aliens. not diſabled by 
rules of the Common Law of | Law to bring either real or 
England, lineal and collateral. } - perſonal Actions. 
V. Of Impediments in one that XI. Of Office that muſt entitle 
is not the medius anteceſſor. | the King to an Aliens Eſtate. 
VI. Of Impediments in one that XII. Of ſome particular Immu- 
is the medius anteceſſor /ine- | nities, and other matters re- 
al and collateral. lating to an Alien. 
VII. Of the Statute of Nati  _ 


Tn her 


— 


9 


I. A N Ale» is one born in a ſtrange Country, un- Celvin's 
der the obedience of a frenge Prince and State, Cale, Co. lib. 3. 
and out of the Legiance of the King of England, and _, 
can have no real or perſonal Action for, or concern- 7*v*7t0n, 199 
. ing Lands; and therefore if he purchaſe Lands, Te- 
* nements, or Hereditaments, to him and his Heirs, 
albeit he can have no Heir, yet he is of capacity totał⸗ 
a Fee-ſimple but not to held; for the King upon 
Office found ſhall have it by his Prerogati ve. 
So it is if he purchaſe Lands and dies, the Law doth Lord yer, 
caft the Freehold and Inheritance upon the, King. 283. 
But if he purchaſe or take a Leaſe for years of a 
Houſe or a Ware-houſe, which is for the accommo- 
dating him as a Merchant-Stranger, whoſe Prince or 
State 15 in League with ours, there he may hold the 
fame, for that the ſame is incident to Commerce, 
And in that caſe if he departsand A 5 the 
| | 8 calm, 


0 a 

Realm, the King ſhall hae this ſame, ſo it is, if he 

h be no Mere bant. S3 e 2." e e 
Paſeh. 29 Eliz: The like Law is, if he takes a Leaſe of Meadows, 
Sir Fames Lands, Woods, or Paſtures, the King ſhall have the 
oy 4 133 fame ;, for the Law provides him nothing but s Ha- 
6 Judges: te Trade and Trafick t4 #i a Miredtre 
II. Though he may take by purchaſe by his own 
Contract, that which he cannot retain againſt the 
King, yet the Law will not enable him by an Act 
of its own to transfer by. hereditary deſcent (the A- 
lien dying, his iſſue a Denizen born) the Land will 
not deſcend, 6r to take by an Ad in Lam; for the 
Law, Que nibil facit fruſtrg, will not give him an 

Inheritance or Fieehold by an Act in Law, for he 


cannot keep it. 1 
Tr mo ON.. 
Therefore the Law J2. By Courteſie. 
will not give himYg. By Dower. . - 
And ifi reſpect of that incapacity lie reſembles 4 
perſon Aitam, but with this differctice.. 
The Law looks upon a Perſon Attaint fis one that it 
takes notice of, and therefore the eldeſt Son attaint- 
ed overliving the Father, though he ſhall not take by 
deſcent in reſpect of his diſability, yer he ſhall hin- 
der the deſcent ts the younge e k 
a2 Bd. 3. But if the eldeſt. Son be an Alien, the Law takes 
eoʒinage. Vo notice of bim, and therefore as he ſhall not take by 
* deſcent, ſo he ſhall not impede the deſcent to the 
ounger Brother : As for inſtance, If-there be three 
Brothers, the eldeſt an Alien, the other' two natu- 
ralized, and the middle Brother purchaſe; and dies 
: e iſſue, the younger Brother ſhall have the 
ands. SE Neth 5 | WES. 
III. Concerning the Rule of Deſcents, we are 
not to govern our ſelves therein by the general no- 
tions of Love or Proximity of Nature, but by the Mu- 
nicipal Laws of the Country wherein the queſtion a- 
riſeth for the various Laws ofdivers Countries have 
variouſly qiſpoſed the manner of diſcents, gyen' in 
the fame line and degree of Proximity: For inſtance, 
The Father certainly is as near of kin to the Son. gi 
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the Son is to the Father, And is nearer in Proximity : | 
than a Brother, and therefore ſhall be preferred · as 
next of kin in adminiſtration to the Sons Eſtate. 
According to the Fews, for want of iſſue of the 
the Fatt EEC uding the Brothers, 
and that hath been che uſe and conſtruction of the g/ de vat 
. 5 i a ; 37H d. 4 * 
Jewiſh Doctors upon Numb. 27. 9. but the Mother Was foubus apud 
2. According to the proviſion of the Greeks for the 25: 
ſucceſſion or excluſion of the Father, is left doubtful, 


3. By che Roman or Civil Law, according to the Conment on 


eſtimation of the elve Tables, the Father ſucceeded 2 4 
in the. purchaſe of the Son for want of ifſue of the how, 2 > 
Son, undet the title proximzr. agnato, and ſo was the —— . 
uſe; but my Lord Coke ſuppoſes the contrary. |. entibuy 

Bur taking the whole Inftitution of Tuſtinian, the Gndwyn An- 
Son dying without ifſue, his Brothers, Siſters, Father, . 4e Teſt+ ;, 
or Mother do ſucceed him as well to Land as Goods, Cullons 1235 


| in 2 kind of Coparcenaiy. 5 maul. c. 2b 


* According to the.Laws of Normandy, ( which inn [{cheancress 
ſome things have a cognition with our Law) his 
Brothers, are preferred before the Father, (if the , 
Son die iſſueleſs) but his Father before his Uncle. | 


F. According to the Laws of England the Sons dy- 


ing ſans iſſue, or Brothers, or Siſters, the Father 

cannot ſucceed,  biit it deſcends to the Uncle. 

the Common Laws of this Realm. ©, , 
I. Lingal,from\ the Father or Graridfather th Son 

2̃. Collateral or 17 87 5 ds from Brother to Siſ⸗ 


ter, Uncle to Nephew, and é con verſo: And 


boch thefe agdin of two forts,” 


I. Immediate, as in Hineals from Father to Son. „ 


2. Medzate, as in lineals from GrandFithef to eig 
GBranckfild, where the Father dying in the life BWi-ac Packs; 
time of rhe Grandfather, is th medius diſfctens lib. 3+ cap. 5 
CC 8 
„bhakeral, as in lineal ſronmi Uncle to Nepliew, 
And this mediate Deſcent, or maediate Anceſtor, 
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ſucceeds in point of deſcent inthe Lands immediate. 


1y to the Grandfather; andin a Writ of Entry ſhall 


be ſuppoſed to be in by the Grandfather, and not in 
, TS Rs TRE 1 


This is called à Mediate Deſcers, becauſe the 


Father is the medium through whom the Son derives 


his title to the Grandfacher. 


_ 
5 


In Immediate Deſcents there can be no impedi- 


ment, but what ariſes inthe Parties themſelves: For 
Inſtance, the Father ſeized of Lands, the impedi- 
ment that hindeis the deſcent muſt be in the Father 
or Son, as if either of them be attaint or an Alien. | 

In mediate Deſcents,. à diſability of being an 
Alien or Attaint, in him that is called the medius an- 
teceſſor, will diſable a Perſon to take by deſcent, 
though he himſelf have no ſuch diſability. . _ 
In Linea! Deſcents, if the Father be Attaint or an 
Alien, and hath iſſue a-Denizen born, and die in the 
life-time of the Grandfather, the Grandfarher dies 
ſeized, the Son ſhall not take, but the Land ſhall eſc beat. 

In Collateral Deſcents, A. and B. Brothers, A. is an 


Grazes. Caſe. Alien or Attaint, has iſſue C. a Denizen born, B. 


urchaſes Lands and dies without iſſue, C. ſhall not 
inherit, becauſe A. which was the medius anteceſſor or 
medium differens,” is uncapable. EET 
V. But in any Deſcents, the impediment in an 
Anceſtor that is not medius anteceſſor, from whom and 
to whom, will not impede the deſcent. 


Gourtney's caſe,” As for inſtance, The Grandfather and Grandmo- 


Conimon 


Pleas Coron. 


Fel. 141. 


* 


ther both Aliens, or attaint of Treaſon have iſſue, 
the Father a Denixen, who hath iſſue the Son a natu- 
ral born Subjett, the Father purchaſes Lands, and dies, 
the Son ſhall be Heir to the Father, notwithſtanding | 
the difabiliry of the Grandfather, (and yet all the 

Blood which the Father hath is derived. from his 
_ diſabled Parents) for they are not medi: ame. 
ceſſores, between the Father and the Son, but pa. 

ramount. e . . 

The Law does not hinder, but that an Alien is of 
the ſame degree and relation of conſanguinity, as natural born 
Sutjeets or Denizens born, the Son, the Father and Bro- 
| : ihe 
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4 


ther though Aliens; che Son, Father 4nd Brothet ,. _ 
5 our Law takes notice of as well as natural born Sub- Mich. i ch 


11 jects, and ſo it was adjudged; for. he ſhall be prefer: c e 
| red in Admimiſt ration, though an Alien; as next of hin, 4995 Cale: 
But in caſes of Iberitance the Law takes no notice of 


1 bim, and therefore as he ſhall not take by deſcent ſo 

es he ſhall not impede the deſcent to the younger Bro; 
ther: As for inſtance, 4: an Alien, B and C. natu- 29 Ed. 3. bit. 

8 talized by Act of Parliament, Brothers) B. pur- cg Js 


1 chaſes Lands, and dies ſine prote, C. ſhall inherit, and 


li- not A. 4 b 5 5 25 1 7 . 5 ; . IF TS 25 ; 1 { : Ramſe „Cate 
„A. an Aliefi, B. and C. his Brothers. both natürali- s Cat, 


* 


A zed by Act of Parliament, B. purchaſes Lands and 8 
3 _ dies without iſſue, the ſame ſhall not come to A. nor | 

wt to his iſſue, though a Deſzen, but ſhall come td 

- C. and his iſſue; the Law taking no tice of A. as to 

: impede the ſuceeflion of C. or his Hue; though it work 

an 4 Lbonſeqnential diſabilicy to bar the iſſue of 4: parallel to 

8 what tie Law calls Corruption of Blood, - which is a a 

LK donſequent of Mitaind, iff od non 7 

wy VI. Again, in Lineal Deſcents, if there, be a 


Grandfather à tiatural. born Sübject, the Father an 

Alien, Son natural born Subject, the Father is made 

100 a Denizen, he ſliall not inherit the Grandfather; 

oe and if the Father dies in the life of the Grandfather, 

the Grand- child, though born after the Denisation; doth 

* not remove neither the Perſonal nor. Conſequential 
- impediments or incapacity, of the Father. 


nd In Collateral Deſcenits, the Father à natural botn Gottfrey and 
Subject has iſſue two Sons Aliens, who are both made Din Caſe, 

no- Denizens, and dies without iſſue, the otlier ſhall not oo. = | 

ue, inherit him. ___ 2 | | Jon | 


7 c 12 *+4 — 4 EA - * 1 7 0 4 i » 
A. an Alien marries an Engliſß Womati, whois ſeiz- 539. 4 6 


. A San EHνi Won 539. 2 Rolls _. 
ies, ed of Lands and has ifſue, the Father and Mother Rep: 91. Vaus 
= dies, yet the inlue may inherit the Mother, an ob- han 335. 1 Les 
Te 


ftame the incapacity of the Father being an Alien. 39. 


his 12. bh The Statute de Natis ultra Mare; declares the. De Nati! ulird. 
ne. ifluc horn of an Eugliſʒ Mari upon af Engliſh: Woman Mare, 25 £2. 3. 
N. mall be 4 Deniz en; yet the conſtruction Has been; 2 O. in the 

thou bl ar Engliſh Merchant marry a Foreigner z and -Ducchy in Ste- 
s of Has f ſug by fer born beyond the Seus, that iſſue 15 4 pben Cafe, 
3 alu bor Subject. . | 5 


Nis «ͤ; 


396 Pt Aliens. Book II. 
2 1 1.Cre. But if an Exgliſ Woman go beyond tlie Sea, and 
Cale. cons there marry an Alien, and f ve e born beyond 
the Sea, that iſſue are Aliens. Lol bog» 
Rrowdes Caſe. If an Engliſh Woman marries an Alien beyond the 
o Rents Seas, and then comes into England and has iſſue, 
: they are not Aliens, but may inherit. 
con. Lit. fo. 8. VIII. My Lord Cote in his Commentaries on Liteleren, 
T1 Gece to be of Opinion, That if an Alien has iſſue two 
Sons born in England, one dying without iſſue, the 
other ſhall not inherit him. But the Law is other - 
WuiVtiſe taken at this day, as J conceive the reaſons that 
„  hivebeen given, ars, 
per: L. C.J. 1, Though the deſcent from” one Brothet to ano- 
A 2 Rem ther Brother be a collateral deſcent, yet it is an imme- 
es Cue. date deſcent, and conſequdntiy if no diſability or im- 
| pediment can be found in them, no impediment in auo- 
ther Auceſtor will hinder the deſcent between them. 
Phat this is an Immediate Deſcent appears, 
a Firſt, In point of pleading, one Brother ſhall de- 
rive himſelf as Heir to without mentioning 
any other Anceſtor. . 

Secondly, According t tothe computation of De- 
grees, Brother and Brother make but one degree, and 
the Brother is diſtant from his Brother or Siſter in 
the prſt degree of nen, and No more, by the 
Laws of England. 


* Fuſt. I. . tit. According to the Civil Law = | and Bro- 


de gravibus ther make but one degree, for the Brother is in the ſe- 

4 q cund degree from the Brother, yer both make bur on 

Deeret. Gra- ae E 

ani, cap. 33. According to the G Law , Frater & Frater, 

2.5 E or Frater & Sorer ſunt in primo gradu. 

And therefore the Laws r Marriage be- 

tween Kindred in the fourth degree, take Brother and 
Siſter to be the firſt degree of the four. 

Lit. dect. 20. The Laws of England in computation of the de- 

31 EA.3. Card grees of Conſanguinity agree with the Canon Law, 


by «IS Ts Caſe and reckons the Brother and Brother. to be the fir 


5 d b Li 4. degree.” a 
N l . g Herewith agree the Cathams of Ned. „Which, 


though i in ſome caſes differ from the Laws of England, 
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( viz, the Fathers Brother) has not but only as they 


fore ſhall be preferred in Adminiſtration.” - 


becatiſe he is Heir to the Father; therefore in a 
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Book III. Dt Aliens. 5 397 
yet herein, and in divers other particulars touching ee, 1 
deſcents, they agree. T 
Another Evidence to prove that the deſcent be- Collat. Solenl, 
tween Brothers is immediate, is this, ( vis. ) the del- Go. 
cent between Brothers differs from all other collate- Bron Caſe, 
ral deſcents whatſoever, for in other defcents colla- Nie. 1656. 
teral the half blood does inberit, but in a deſcent between 2 EN on 
Brother the half blood does impede the deſcent, Which ar- Adminiſtrati- 
gues that the deſcent is immediate, ; on 47. which 
The Uncle of the part of the Father has no more preters the 
of the blood of the Mother_ than the Brotherby the IR of 
ſecond venter, the Brother by the ſecond venter has ene half blogd 


nad Venter, I 0 k before th 
the immediate blood of the Father with the Uncle Ms 


meet in the Grandfather; the Brother. of the half 
Blood is nearer of Blood than the Uncle, and there- 


Tt is apparent, that if in the line between Brother 
and Brother, the Law takes notice how the Father 
was the medium thereof, the Brother of the ſecond 


venter ſhould rather ſucceed to the other Brother, 


deſcent between Brothers the Law reſpects only the 
immediate relation of the Brothers as Brothers, and not in 
reſpect of the Father, though it is true, the foun- 
dation of their Conſanguinity, is in their Father or 
Mother. Fett 4 3G 33248 
Again, if the Father, in caſe of adeſcent between 
Brothers, were ſuch an Anceſtor as the Law lookt 
upon as the medium that-derives the deſcent from the 
one Brother to the other, then the Attainder of the 
Father would hinder the deſcent between the Bro- 
thers : But the Attainder of the Father does not hin- 
der the deſcent betweęn the Brothers; the reaſon is, 
becauſe the Father z not ſuch a medium or nexus that is 
looked upon by the Law, as the means deriving ſuch 
adeſcent between the two Brothers: As for inſtance 
of three caſes, two whereof evince the firſt propofi- 
tion, ( viz.) TW, 9 | 
Thar although the deſcent from ene Brother to 


another Brother. ir "ay be a collateral deſcent, 
yet js an immediate deſcent, and that i no diſability ur 
en 1 | impediment 


R 


395 Dek Aliens. Book III. 
lͤkꝗGʒepediment ariſes in them, no impediment in another 
5 Anceſtor will hinder tem 
eren, The younger Brecher has ue and is itrglijted of 
Ew '” Treaſon and dyes, the elder Brother has Title to a 
Perꝛition of Right, 1 {ans iſſue without à reſtitution, 
| the younger Brothers Son has loſt that Title; for 

ä though the title were in the Anceſtor that Was not 
attaint, yet his Father that is the medium hereby he 

muſt convey that title was attaint, and ſo the def- 

gene was r ag OT 

Com. placit.Co- Henry Courtney had iſſue Edward, and was attainted 
2 241. of Treaſon and dyed, Edward Parcuaed L39G and 
7's Calp, + dyed: without iſſue, the Siſters and Heirs of Henry 
were diſabled to inherit Edward; yet neither Edward 
nor his Aunts were attainted, or their blood corrupted 

yet becauſe Henry was the medium e whom” the 

4 Aunts muſt derive their Pedigree and Conſanguini- 

y to Edward, who was attainted, the deſcent was ob- 

Rrugted till a reſtitution in blood. 

hut if the Grandfather of Edward had been attaint- 

ed, and not Henry, this would not have hindred the 

deſcent from Edward to the Aynts, becauſe that A. 

tainder had been paramount that Conſanguinity which 

was between Hewry and his Siſter, and that is proved 


„eb. 40, 41. OY this third caſe. 5 
Mich 401 41: "rvilliom Hobby had iſlüe Philip and Mary, and wa 
the Exche- . Attainted of Treaſon anddyed,Philip purchaſes Lands, 
85 in the and dyed without iſſue; it was adjudged in that caſe; 
Cale of Hobby. that non obſtante the Attainder of William Hobby, Mary 

©  - ſhould inherit, becauſe the deſcent and pedigree be- 

tween Philip and Mary was immediate, and the Lav 
regards not the diſability of the Father. © I 
49 E. 3. 12. If the Heir of the part of the Father be attaint, 

r Taxkand the Land ſhall eſcheat, and ſhall never deſcend to 

 Prrſoep. the Heir of the part of the Mother; but if the Son 

purchaſe Lands, and has no kindred of the part 
of the Father but an Alien, it ſhall deſcend to 
the Heirs of the part of the Mother. 

IX. Thoſe that are born ſub fide, legiantia, obedientiq 


Ce. 7: Rep. 21. Domini Regis are not Aliens; and therefore thoſe that 
5e Cafe, were born in Gaſcopn, Nounandy, Aquftain, Tour: 


* of 4 


Ef] jay, Callice; Guyan, whilſt they wereunder the Do- 
„ ĩ „5 Minion 
| 5 n ; 


is a Verdict and judgment againſt him, 5 may 
bring a Writ of Errour and be Plainti 


1 . — 
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miniof of the Kings of Expland, were natural born 


Subjects, and not Aliens. 


Stotland is a Kingdom by union, and therefore 
thoſe that were born in Srot and under the Allegiancde 
of the King, as of his Kingdom of Scotland, before Lord Vang ban, 
the Crown came united, were Aliens born, and /e. 268. Cram. 
ſuchpleaiagainſt ſuch Perſons was à good plea ; but verſus Remſer, 
thoſe'that were born ſince the Crown of England | 
deſcended to King James, are not Aliens, for =y 
were born ſub fide c legiantia Domini Regis ; fo thoſe _ : 
that are born at this day in Uirginia, New England, * FO Bure 
Warbadors, Jamalta, or any other of his Majeſties zeiger dt ne 
Plantations and Dominions, are natural born Sub- Seu, fol. 103. 
jects, and not Aliens; ſo likewiſe thoſe that are 
born upon the King of Englands Seas. are not Aliens, 

X. But if an Alien be made an Abbot, Prior, Biſ- 
hop, or Dean, by the plea. of an Alien, we ſhall 
not diſable him to bring any real or mixt action con- 
cerning the poſſeſſions that he holds in his politic 
capacity, becauſe the ſame is brought in auter droit. 


; 7 o 2 * 20 — RA 
he like Law is for an Executor or Adminiſtrator © 31 Elzz. | 


becauſe the recovery is to anothers uſe, 3 Cre, 682 


| Brooks againſt Philips, yet ſee the ſame Book, 142. 


pl. 7. ; 40 fr? FATE 1 . 5 Mt 
182 \ . 8 1 3 1 ; ich. 6. Jac. E 
If an action is brought againſt an Alien, and there g. Brownlow, 


I. Part, fol. 
there, and * 


that ſubh plea is not good in that caſe. 
Though an Alien; may purchaſe and take that Mich. 29 Fx. 
which he cannot keep or retain, yet the Law hath ia C. H Golde 


provided a mean of inquiry before he can be diveſt- eren“ Fu. 29, 


ed of the ſame, for until Office be found, the Free- Cole — 
hold is in him & Pages Cafe, fol, 
And this Office, which is to gain to the King ag Moore 4. 


Fee or Freehold, muſt be under the Great-Seal of /Y4lton wer, 


England. for a Commiſſion under the Excb- quer- Seal Maſhum, 


, . 0 4 D 5 . 
is nor ſufficient to entitle the King, to the Lands —— 


of an Alien born, for the Commiſſion is that which Prerogative 


gives a title to the King, for before that the King Ng, are. 18. 


hath no title; but in caſes of Treaſon, there upon At- — EUR 
tainder the Lands are in the King without Office rg, ®! Sethuy 


„ 


_ 


and in that caſe, to inform the Court a Conimiſ- 
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44 de. on may go out under the Exchequer-Seal.. '' ' 

Gor, © Th XL. It 70 Alien and a Subject born purchaſe 

" Plomwd. Com. Lands to them and to their Heirs, they are joint. 

" £54 Be Tenants, and ſhall jo n in Aſſize, and the Survivor 
17 E. 3. fel. ſhall hold place till Office found 

Cf By the finding of chis Office the Party is out of 

PER poſſeſſion, if the ſame be of Houſes or Lands,” or 

55 things as do lye in livery; but of Rents, Com- 

mon, Advowſons, and other Inheritances incorpo- 

real which lye in Grant, the Alien is not out of 

. (be they appendant or in groſs) there- 

ore if an Information or a Action be brought 

for the ſame, the Party may traverſe the :Office in 

that Court, where the Action or Information i; 

- brought forthe King. liz 

And if the King obtains not the poſſeflion within 


* 


the year after the Office found, he cannot ſeize 


5 29 Aſſize 30, without a Scire facias te 
5 807 Aſſize It is not for the Hongur of the King (an Alien pur- 
rouched ig Chaſing of a Copy-hold-) to ſeize the ſame, for 
Stamford plz. that the ſame is a baſe Tenure ; and ſo it was ad- 
Fol. 54. cap. 18. judged + where a Copy-hold was ſurrendred to F. 
23 Car. in S. in truſt that one Holland an Alien, ſhould take 
BR Styles 20. the profits thereof to his own uſe and benefit; upon 
wing , Ful an Inquiſition taken, it was adjudged the ſame 
wass void and ſhould be quaſhed, betauſe the King 
- cannot be entituled to the Copy-hold Lands of an 
Alien, nor to the uſe of Copy-hold Lands as the 
principal caſe wass. R 


Stat. 14. Car. An Alien Infant under the Age of 21 years, can- 
2. cht not be a Merchant Trader within this Realm, nor 
| can he enter any Goods in his own name at the 


= Cuſtom-houſe. ; | | "= ep 
14, 15 . 8. If an Engliſh Man ſhall go beyond the Seas, and 
cap · 4+ - - ſhall there become a ſworn Subject to any Foreign 
. Prince or State, he ſhall be looked upon in the na- 
ture of an Alien, and ſhall pay ſuch Impoſition, as 
Aliens; if he comes and lives in England again, he 

Will 1. Fae: fhall be reſtored to his Liberties n 
Buiſtrod 3 part, An Alien is robbed, and then he makes his Exe- 
fol 19 cited in cutor, and dyes, and afterward the Goods are watt, 
Sr. Tg. Hal. he Lord of the Franchiſe ſhall not have them, 
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but the Exeeutors. Vide Stat. 13 E. 4. 

All perſonal actions he may ſue,” as on a Bond, fo 

likewiſe for words; for the Common Law according 1 Bu. 134. 

X to the Laws of Nations protects Trade and Traffick, re ton 198. 
an®ngs to þape the bent of the Law in uch cales Manns. Fac 

d is to deny I on g. Fac. 
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But yet Aliens and Denizens are reſtrained by the Statute of 5 EIN. Ca. 826 
any Trade, not having ſer ved ſeven years as Apprentices within the Realm. Ei. 
de the Statute what Trades, Trin. 12 Car: 1. at Sergeants-Inn in Heer ſtreet y 


All che Judges; Hueton's Reports, fol. 132, bur quere that Reſolution, | 
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Ars t 1 2 RES N 1 0 
Of Naturaltzation and Denizatton. © 


I. Whether ebe Kings of Fag. 

land can naturalize without, 

II. Ahat operation Naturaliza: 
tion hath in reference to re- 

move the diſability qrifing 
from themſelves. . 

III. hat operation Naturali- 
zation hath in reference to re- 
move defects ariſing from a 
lineal or collateral Anceſtor. 

IV. Phere Perſons born out of 
the Realm may inherit by the 
Laws of England. 

V. A Kingdom conquered, and 
united to the Crown of Eng- 
land, whether by granting 


them a power to make Laws, 


can implicitly create in them 
ſuch a Sovereignty, as to im- 
poſe on the Realm of England, 
VI. Of Perſons naturalized by a 
Kingdom dependent, whether 
capable of impofing on one that 
is abſolute. 
VII. Of Kingdoms obtained by 
conqueſt how the Empire of 
the ſame is acquired, and hom 
- the Conquerour ſucceeds. 
VIII. Ireland what condition it 
was accoumted before the Con- 


. queſt in reference to the Na- 
4. tives of the ſame, aud whe- 
tber by making. it a Kingdom, 
they can create 4 Foreigner 
as a natural born Subject of 
England. | 
IX. Of Aliens in reference tc 
, the tranſmiſſion of their Goods 
and Chattles by the Laws of 
France, | 

X. Of the Priviledges the Ring. 
of England, of old, claimed 
in the Eſtates of Jews dying 
commorant here, and how the 
ſame at this day ſtands. 

XI. Of Perſons born in places 

annexed or claimed by the 

Cron .of England. bow e/- 
teemed by the Laws of the 
Same. | 

XII. of Denixation, and what 
operation it hath according to 
the Laws of England. 

XIII. Mhere an Alien is capa- 
ble of Dower by the Laws of 
England, and where not, and 
the total incapacity of a Few, 

XIV. Mhether a Denizen is ca- 
pable of the creation and re- 

tention of Honour , by the 


Laws of England. 


I. THE Father and Mother are the fountain of 


the blood natural, 


and as itis that that makes 


their Iſſue, Sons or Daughters, ſo it is that that 
makes them Brothers and Siſters; but it is the civil 


qualifications of the blood 
ble one to the other, and 


that makes them inherita- 
capable of enjoying the 


Immunities and Priviledges of the Kingdom; but 
Ac * 9 1 1 7, BE 5 
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that is from another fountain, iz. the Law of the 
Land, Which finding them legitimate, doth tranſ- 

Plant chem into the Ciyil Rights of the Land, by 
an Act called Naturalization; which does ſuperin- 
duce and cloathe that natural Conſanguinity with a 


Civil heredirary qualify, whereby they are enabled 
o inherit each ot | 


49 


not only t er, but alſo to enjoy 


all the Immunities and Priyiledges that meer natural 
born Subjects may or can challenge. ©" | 
; II. According to the Laws of Normandy the Prince Serv. lb. 2. 
f might »aruralize ; but ſuch Naturalization could not ©: 12. 
diveſt the deſcent already veſted. e 

; But according to. our Law by no way but by Ad 

p Parliament, and that cures the defect as if they had 

f been born in Englend, and no man ſhall be received 

| againſt an Ad of Parliament to ſay the contrary. _ 

/ „Therefore if the Father an Alien hasiflue a Ser horn 

bere, and then the Son is naturalized, the Son ſhalt 
E 


> 28 
inherit. R | | 
iſſue an com Lig. 129. 


If the Father, a natural born Subject, has 
s Alien who is. naturalized, the Father dyes, the Son ; 
e %.. | J 
- III. Nataralization does remove all that diſability and — 
incapacity, which is in Aliens inreſpe& of themſelves | 

5 and fo puts them entirely in the condition as if they 

a had been bern is Egk 

, The Relative terms, as if born in England, is gene- - 
rally uſed to ſupply the perſona! defect of che parties 
naturalized, ariſing from their birth aut , England, 

and therefore ſhall never be carried to a collateral pur- 

oſe, nor cures a diſeaſe of anotber nature, as half ©” 
lood, ilegitimation, and the like; but all diſeaſes, 


* 


whether in the parties themſelyes, or reſulting from the 


- b * 


Anceſtor, it cures. 


Ad of Parliament of this nature MAY be ſopenn'd, 
as to cure defects in the Father or Anceſtor, or in the 


es parties :hemſelves. | 

at I Reſttitut ion in blood be granted to the Son by Act 

il of Parliament, this cures that diſavility that reſulted 

a- from the Fathers Attainder, and that not only to the 

1C - 


Son, byit alſo to the collateral Heirs of the Father; the Coke 3. Tafaits 
Fus reaſon of this is, becauſe tbe corruption of cbe blood fol. 245,” | 
EO ETC ORE WIT aan Lo a ny 5 
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But in Nataralixation without expreſs words, it 


* 4 
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actuallj naming of ther : As for inſtance, the Father 
an Alien, the Son naturalized by Act of Parliament, 
the Father or any other Anceſtor an Alien purchaſes 
Lands and dyes, the Son ſhall not take by, reaſon. of 
the diſability in the Father, but there may be. words 


inſerred in the-A@ that may taks away the impedi- 
1 ment. 7. 8 : P 0 15 5 + e : 7 } 5 F : 


IV. There are four ways by which Men born out 
of England may inherit in England, beſides by the Sta- 
tute of Edward the Third, De Natis ullra mare. 
1 they be born in any Dominion of the King's, 
when he is actually King of EFnglanag. 
2. If they be made inheritable by Act of Parlia- 
„ ʒ to Abs bebe ny ts 
3. If they be born Subjects to a Prince holding his 
EKEingdom or Territories as Homager and Leigeman 
Caloints Cale, to the King of England during the time of. his being 
fol. 21. b. Homager: So the Welch were inheritable in England 
Fo before 12 Ed. i. though Subjects he Princes of 
Wales, who were Homagers to the King of England. 
So were the Scotch in Edward the Firſts time; but 
when once the Homage determines, then they be- 
come Aliens, otherwiſe Subjects, and upon that rea- 
* Plaeit. Parl. lon Magdulpb a Scot ap ealed * from the Judgment of 
21. Ed. t. ., his Prince to Edward the Firſt ut Superiori Dowino Sco- 
152,157- 732; but then it muſt be underſtood where ſuch Prince 
14 is Homager ſubjectionis, and not only infeodations , for 
another King may hold of the King of England an 


Wand 


1 


* SW * i; 
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Illand or other Territory by tenure; and not be his 
Subject 39 2258 2: nl 5 W e 4 5 th 1s 

4. If the King, of England enters in a haſtile man: 

ner the Territories of another Prince or State, and 
any be born within any of the places or Guards po- 
ſeſſed by the Kings Arm, 555 are looked upon in 
Law tobe within his protection, and ſuch Perſon 
born is a natural horn Gt of England, hut then 
he muſt be of Parents Subjects , lot haſtile; and + - Fir. Dyer 
Su , not holtile ; and ; FA,. Dyer. 

therefore a Baſtard born in 7; 1 = is capable of pur- fol. 224. 
chaſing Land in England, if his Parents were Subjects. Placit. 29. 
V. Thoſe that are born in Ireland, and thoſe that Craw verſ” 
are born in Scotland are all alike, for their Births are K«&, Lord 
within the Kings Dominions, ; and they. are born 28.4, fol. 

: 4 TY 77 2 a 280. dh 
under the like ſubjection and obedience to the King 

and have the like band of 1 fidem Rega, 
yet if a Spaniard comes into Ireland, and by the Par- 

 Liament is there naturalized, though perhaps this may * 
qualifie and cloathe him with the title of a, Batural 
born Subject of Ireland, . yet it has been conceived 
that it will not make him a natural born, Subject o 

En land. 1 * | L 38 34 2 „ %3 
1 Eo ok Union of Ireland to that of England, is dif- 

ferent from that of Scotland; for the firſt is dependent, 

as a Kingdom conquered, the latter independent: My Lord Cole 

: Though Henry the Second after his Conquelt of that " -s es, 

Nation, did remit over from England the ancient dene; mare 

modus tenend; Parliamentum, enabling them to hold ver there was 

Parliaments,” which after was confirmed by King any ſuch mo- 

Fobn ; yet that was by no other force than bare Let- 4 tenends, 
ters Patents. Now when a Nation is once congue- Dar che fame 

: ä E ee Is an impo- 
red, there remains no Law, but that of the Con- fture. Vids his 
queror; and though he may incorporate ſuch con- Tit. of Ho. 

_ Quered, Nations with his own, and grant unto them nour, fol. 208. 
their ancient Parliamentary ways of making of 710, 718, 10 
Laws; yet the Conqueror can no ways grant unto 75% 
them a Power, by virtue of ſuch Grant or Confirma- 
tion, as to impoſe upon his own Country, for he- 
himfelf before ſuch Conqueſt, could not make a na 

tural born Subject without Act of Parliament, and 

moſt certainly his Conqueſt adds nothing te his 
Power,though it does increaſe his Domin | 


* 


minion. 
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: 406 EN LL. | 
Selden's Titles ; V 4 Again, Kingdoms that dre abſolute ufider'one 
of Honour, fol, prince, ad fidem Regis, there the 

213. in Scot- 6 * 8 6 As 


0 *o+ 
land, the title Are re NN „ »& 4 FP NMR . N * : 


Anglie, Sconie landing ; but Ireland is 4 Kingdain'depe 
Note Stor land ſubordin te t6 'the Parlitment of Erz 
is hoc: Domi= Parliament an AS to bind 

doch Cnet land, but Hat s corverſo, Now to be a Native of lhre. 
of Erg land but nd: is tlie fame as to be born in Trelaid, but that is 
do che King of by the Laws of Ireland; but to be born in Eeland, and 
England. to be the ſame as to be born England, muſt be by 

1 AWS 


II. Agai 
Empire of the ſame m 


+ From hence ànd no further *, or alſo as t 


it is that the Which caſe the Conqueror hath Empire, fo, as 


alien or ſell 


Ireland with. bing, another of the manner of the bolding of it, the 


ull right of property, others by a 
right of uſufructuary, others by a temporary Tight. 
could not do 1851, r 2 { 
ir,Co.4.Inſtir. Again, by the Will of the Conqueror, the Kingdom 
fol. $57. nor or Repablick that is fo conquered, may ceaſe to be 
can he grant, a Kingdom or Commonwealth, either fo that it 
| „ e w % may be an acceſſion of another Kingdom or Com- 
vocarionibus g monwealth, as the Roman Provinces, or that it may 
Patronationi- NO ways add hereto an Kingdom or Commonwealth, 
cus Eccleſi rum às if a King waging War at his own charge, ſo con- 
Merropoutca_ quer and ſubjeck a People ro himſelf, that he wilt 
m £5 Cathe- Sg have 


1 
tararizatton. © . 7 


Per Hehe Governgur, which js a po- 
Herile Empire f, not of, Civil ; , aim Can: 


hath place amqng Fizermen, that among Maſters — 
, 1811. ; ATT - 4! on. 2 2 24 7 nla- e 
e People then that are kept un-{ more, all 


1 * 


71 * 


Fuße th Feu den id courſe of, 
"Life, and abſtain from the ule of 77 Go their Cuſ- n habet, 


or Plantations, nor wander abroad to be governed vos, Ar Ie. 
+ Caſeof the Earl of Shrewsbury on the Stat: of 28 H. 8. of ABCs 4 Inft. 
e preſeribes, fel. 354. e 


k by fuch Laws as the Conqueror ſhould tranſmit to 


„ Ken tall which are the tokensof a Nationby Con-F Or elithey 
. queſt made ſubordinate to the Conqueror, and are 2 $ 
7 part Herile, and part Civil; and though they may dl 18 . 3. 


remain a Kingdom, and abſolute within themſclyes m. 17. Ariovi. 
as to the making of Laws, to obliging each other, us apud Ce. 
yet they can no ways impoſe on their Conqueror, fes eſe 
for though that be true which in Quintilian is alledg- „e ent ut us 
ed on the behalf of the Thehans, That that only is bal altgfn, 
the. Conqueror's which he holds himſelf ; but an in- quemadmodum 
corporeal right cannot be holden, and the conditi- vellenermper a. 
on of an Heir and of a Conqueror is different, be- rt de tell 
caule the Right paſſeth to the former by the deſcent; ee, Rs 

but only the thing to the laſt by virtue of the Con- 

queſt. But certainly that is no objection, for he that 
is Maſter of the Perſons, is alſo Maſter of the Things 
and of all right which does belong to the Perſons: DE 
for he that is poſſeſſed +, doth nab poſleſs for him- L. qui in „5 
le. f, nor hach he any thing in his power who hath” 1 0 15 
not himſelf; and fo it is, it he leaves the right of a 1 5.27 | 
Kingdcm to a conquered People, he may take to Leg. Jud. dd 
himſelf tome things which were the Kingdom's, 444+ 
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48 PDk Maturalizatiom, Dock III. 
| fare js ax is pleaſure co appoint what _meaſure' he 
Will tb his own Favor: Fro: ot is we may 
ee whae Tore, eee 'ts ar 
Calvins, Caſe, VII. Now N the fame became united 
Lib. 3. ful. a3. to the Crown by the Conqueſt of Hm the Second, 
the Natives were meer Aliens, and Güt of the pro- 
de—ection ef the Laws of this Realm; yet When once 
, they became a conquered People, and ſubject to the 
| Crown of England, and united ad filem Regis, then 
did ariſe their Fa too but that Union neither 
- +++. © made. them capable. of the Laws of Emglpnd, 
$$ vor of their own, till ſuch time as the Conqueror 
Had fo declared them : Now what do they defire in 
| order to revive their Government? Firſt, they hum. 
Fly beg of King Henry the Second, that ſince he was 
pleaſed that they ſhould remain as a diſtinct Domi- 
q nion, that tbeir ancieut Cuftoms or Uſapes ould not con- 
For at a gene · tinue; that be would be pleaſed or ordain, that ſuch Laws as he 
ral Council at had in England * ſhould be of force, and obſerved in Ireland; 
Caſſelt ol all purſuant to which he grants them power to hold 
the Clergy Aſſemblies by the three Eſtates of the Realm, and that 
there, 439 they ſhould be regulated according to che Inſtitution 
1170. Eccle- © Rk ca | SO IST e 
faftical Laws and manner of the Parliaments in England, ſhould 
. | 


were eſtabliſhed, ad made of force ih Ireland, Geraldus Cambr nſts Topogripbia | 
Hibernis, lib. 3. cap. 18. * Pat. SE. 1. m. 13. Hibern, . 


have the benefit of Magna Cbarta, and other the 
great Laws of England, and by ſuch means put them 
* Marthew Into à method of governing themſelves according to 
Pars Hiff. known ways of England, and to make ſuch Laws as 
Angi pag · 121- ſhould bind among themſelves ; and by following 
Leges angie the example of thoſe of England f, their Judgment 
m — might be ſuperviſed, and corrected according to 
rcp Cars the Juſtice and. Laws of | England, by Writs of Er- 
33 Eliz. C & rour, Appeal, and the like. 
„ 0 SEO 7 VVV 
Ws Calvins Cale. * Nh Placita Parli am pag. 198. to 208. 


Nov here is no continuing or reviving their en. 
cient Government, but the introducing a new ore: 
part Civil, and part Herile ; nor indeed had the, 

before any ſuch thing as a Parliament there, or g.. 


N 
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neral Aſſembly. of the three Eſtates; för when Han- Sit Jobe Oe. 


ry the Second went over, there were ſeveral Kings 
dr Scepts, who had their ſeveral and diſtinct Aſſem- 
blies; but when they ſubmitted, this great Aſſembly 
of Eſtates which he conſtituted, was. a. collection 
out of all of them, for their future well Govern- 
ment; ſo that whatſoever modus of Regimen the 
Conqueror declared, it was no more than for the 
well 1 of the place, and making ſuch Laws 
as were nece lary, and proper amon themſelves: 
But for them to impoſe, by virtue of an Act of Na+ 


turalization, upon an abſolute Kingdom as England, Lo 


Conquelt of, 
Ireland, I og, 


. : ; . F 
rd Haug bai 


without the conſent ot the three Eſtates of the ſame, fel. 301+ Cra 


3 


ſurely was never intended, much leſs effected: The 
caſe is both great, dubious, and curious, therefore 


: IX. By the Laws of France all Perſons not born 
under the legiance of that King, are accounted A- 
liens, and if they die, the King is. entitled to theif 
Eſtates ; for all ſhall be ſeized into his Excbequer or Fi- 
nanc es; but if they make a Will, the Prerogative 1s. 
diſappointed: Yer that extends ↄnly to Chattels 
perſonal, in which Strangers paſſing through the 
ſame; have greater Immunitiesthan Aliens there re- 


ſident; for Travellers dying without Will, the Heirs 
or Executors ſhall have benefit and poſſeſſlon of 
their Eſtates- i 
X. The like Priviledge the Kifigs of England for- 
merly claimed in the Goods and Eſtates of the Jeu: 
after their death, -if the Heir ſued not, and paid 1 
Hine to the King to enjoy them, as by this Record 
| appears” ET TORE . 
Furatorei ſuper ſarrum ſuum dicunt quod prædictum Mef- 
ſuagium fuit quondam Eliæ le Bland, qui, Cc. diem olau- 
ſit extremum, et quia mos eſt Fudaiſmi quod Dominus Rea 
ennia, & c. Catalla Fudai mortui de jure dare poterit ens 4c- 


verſus Numſej. 


„„ rnb *. 2 
luerit, niſi propinquior heres ejuſdem Fudiei fem fecerit Eſeheat An: 444. 


pro eiſdim, dicunt quod Dominus Rex dictum Miſſuagium da- H. 3. hm 31, 


re poterit cui voluerit ſine inſuria alicui factenda ; fi #ta quod 
fi bares dleti Elæi, finem non fecreit pro Catallis eſuſdem 
Eliæ abend, . oct Me 1 
Bur whether the fame is now ulſcd, may ſeem 
; Oog | doubtful 5 


. "+ <C- at 
: # . #*5 9 25 
arb Cie, 
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410. 
Hobby's Cafe. 
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Oft Naturalization. —& Boch III. 
doubtful; for the Goods of Aliens eſcheat not at this 


Friben's Cafe, day to the Crown, but Adminiſtration ſhall be com- 


N 


2% | 


mitted to the next of kin. 1 
XI. By the Laws of Frante, Flanders; Milan, Savoy, 
and the Franche Compt?, though poſſeſſed by ſeveral 
other Princes, yet the Natives of the ſame partake 
in the Inimunities with the natural born Subjects of 
France, and if they die without Will, their Heirs claim 
their Eſtates; the reaſon given, becauſe, ſay they, 
thoſe Countries were never alienated from them, 
but were always annexed to the Crown of France, 


who acknowledges them to be his dubjects to this day. 


But in England it is otherwiſe, for thoſe that are 
born in Gaſcein, Normandy, Aquitain, and thoſe other 
Territories which were formerly the poſſeſſions of 


| Nee, This was the Crown of England, in which if any had been 


before the 
Statute of 
25 E. 3. it's 
vouched by 
Shard in 40. 
Aſſite . 7 = 
See Calvin*s 


Caſc7.Report. guiley only of Felony, and the reft of Treaſon ; for 


born when ſubject to the fame, they would have 
been natural born Subjects, yet now are eſteemed 


Aliens; and ſo was the caſe vouched by Sbard, of a 


Norman, who had robbed together with other Exgliſb, 
divers of his Majeſties Subjects in the narrow Seas, 
being taken and arraigned, the Norman was found 


that Normandy being loſt by King Joby, was out of 
the Allegiance of Ed. 3. and the Norman was 2Ccoul- 
ted as an Alien. | | 


XII. In France the Kings may there Denize, ſo 


likewiſe here in Exgland, but with this difference, 
the Letters of Denization by thoſe of Franc: remove 
the coral diſability and incapacity of the Alien. 

But in Ergland the Charter of Donation or Deni- 
zation is but a temporary, partial, and imperfect «- 
notion of the diſability of an Alien; for though it 
puts the Perſon indenized, as to ſome purpoſes, in 
the condition of a Subject, and enables a tranſiniſſin 


hereditary to his Children, born after the Deniza- 


tion, yet it does not wholh remove the diſeaſe or non- 
ebility, as to the points of deſcent or bereditary tranſ- 
ariſſiun, and reſembles a Perſon in caſe of an Atrain- 
der; and therefore if he purchaſes Lands and dies 
without iſſue, the Lord by Eſcheat ſhall have che 
Lands. „„ ä IP 

. Aus 
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And tlitrefore in lined! Deſcents, if there be 3353 
Grandfather natural born Subject, Father an Alien, 

Son natural born Subject the Father is made Denizen, 

he ſhall not inherit the Grandfather ; and if the Fa- 

ther dies in the life of the Grandfather, the Grand- 

child ( tfiougli born after the Denization) ſhall not 

inherit the Grandfather, for the Denization does not 

remove, neither the perſonal nor the conſequential | 

r e or incapacity of the Father. 


kewiſe in collateral Deſcents; as for inſtante; Godfry and 
the Father a natural born Subject, hasifſuetwo Sons D1Xon's Caſs. 
Aliehs, who are both made Denizens, and one dies, _ _ 4510. 
the other ſhall not inherit itil. 3 n 
XIII The like Faw in Dower, 4 Man ſeized of 36 . 8. Dye 
Lands in Fee, and takes an Alien to Wife, and then 44 
dies, the Wife ſhall not be endowed: But if the King 
takes an Alien to Wife, and dies, his Widow Queen 
ſhall be endowed by the Law of the Crown., Ed. 
mund, Brother of King Edward the Firſt, married „ 47 
the Queen of Never, atid died, ind it was reſolved — 
by all the Judges, That ſhe ſhould be. eridowed. of FM 
the third part of all the Lands whereof her Husband 
was ſeized in Fee. Ser yoga 3 
A Few both in England, takes to Wife 4. Friv borfi 
alſo in Engigad, the Husband is converted to the 
Chriſtian Faith, purchaſes Lands, and enfeoffeth a- 
nothet, and djeth.; the Wife brought a Writ of Dow- m_ 
er. and was barred of her Dower, Quia. vers cortra.Clauf; ; H. 3. 


juſtitiam eſt quod ipſa dotem petat, vel habeat ds tenerento Meme i 7j. Od 


quod fuit viri ſui ex quo in eonverſione ſua noluit ei adberes 
re, & cum eo converter. | ; 


JJ Je © 
XIV. If an Alien be a Diſſeiſor, and öhtains Let. 07. 1. Tul. fol. 
ters of Denization; and then the Diſfeiſe#: releaſe. 278. F. 

unto him, the King . ſhall not have the Land; for 

the Releaſe hath altere the Eftarc; and fr Is as , ie; 


were a new putchaſe; otherwiſe it is if the Alien 
had been Feoffee of the Diſleifes.. . .,  _. 
And thongh Altetisare endfilad by Charter of De- 
nization to a.tranfmifflon heredicary to ⁊hæif poſts- 
rity of Lands, yer Denizen is not capable of Ho- 


U 


7 fror d einfirhifon of, chi ſathe, Without Natur. 
5 the Charter of Pen 


isi by Parliùment; 


4 - 
*4ls 
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42 
Co. 4. Inſlit. 
fol. 47. 


Decreed in 
the grand E- 
{tare ot Pars, 
I 607. 
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zation he is made, quaſi, ſew tanquam ligeus, but to be 
a Member of Parliament, he muſt be ligeus revers, &. 
non quaſi, for by his becoming a Noble-man, he claims 
the place of Judicature in Parliament, the which he 


cannot till naturalized by Act of Parliament, and 


then he may claim as eligible to the ſame, or any 
other: And the ſame Law is at this day in France, 
where no Foreigner can hold any Honour or Dig- 
nity in the State or any part of the Government, 
*Tis true, Cardinal Mazarine, who was an Tralian, held 


Y;deMonmeuth 4 great ſhare in the ſame, but it was vi, & mens for- 
Hitt. ot France ti, and was the occaſion of introducing a Civil War 


IT 


in that Kingdom; and yet the late Duke of Rich- 
mond claimed the Honour or Dignity of a Peer of 
France, as Lord of Aubon, but that was a Title ra- 


ther annexed to the Tenure of that Seigniory than 


otherwiſe. 1 | 
And though his Majeſty has been pleaſed to con- 
fer the Dignity of Dutchels of Poriſmout hon the Lady 


Carwel, yet the ſane is rather Honorary than a Title 


conſiſtent with the Laws of England: For though his 
Majeſty is the Fountain of Honour, and may call 
the meaneſt of his Subjects to the higheſt of Digni- 
ties, yet it is their Civil qualifications which make 
them capable of injoying che Immunities and Privi- 
ledges of Peers ; but that flows from another Foun- 
cain, even the Law of the Realm, which as to Deni- 


ens diſable them to take ſo ſignal a mark of Sove- 


reignty without Act of Parliament. 


w > 


J r 


II. Of ebe making the ſame. a 


— * 1 * 


_ \ < 13 


— 


1 „33 


2 ” — _ 


n . 
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Of Allens and Trpals per medietatem, where al- 


: lowed, and where not. 


I. Of the manner of Aliens ob. 
taining Tryals per medietatem, 
at the Common Law, and of 

the Antiquity of the ſame. 


Lam univerſal within this 
Realm, as to ſome Perſons, 


afterwards general, as ta all. | 


III. of the Mit, and ſome Ob- 
ſervations on the Summons of 
ſuch an Inqueſs, © 

IV. Of 'the 'opportunity loſt or 


V. Of ibe awardjng of Tales up- 
. on requeſt on ſuch Enquiries. 
VI. Where this Immunity does 
not extend to Aliens, and 
where it does in matters Ci- 
vil and Criminal. 


VII. Of the validity of a Mit- 


IX. Of the benefit of the King's 


Pardon, whether it extends to 


. © an Alien, whoſe Abodeę is bere, 


but happens to be abſent at 


gained by praying this Immu- 


nitj. 3 


7 


Grant of the King, made t 
gers, as to the Society of 


to any other Corporation or Company ; when any © 
them were impleaded, the moiety of the Enqueſt 


. the time of the promulgating, 


* ˖ | Riatio bilinguis or per medietatem lingue, by the 
| Common Law Was 


wont to be obtained by 


o any Company of Stran- 


Lombards or Almaignes, or 


ſhould be of their own Tongue; this Tryal per me- 


dietatem in England is of great Antiquity, for in ſome 


caſes Tryals per mediet atem 


Viri duodeni Fure Conſulti, ſex Walliæ, totidem Angliæ, © 2, 
Nalliæ jus dicanto, and as the Commentator obſerves, 


it was called duodecmmi-virile 


neſs Alien, and of an Infidel. 
VIII. The Title of a Renegadoe. | 


473 


82 * 
8 
TEN | 


f Sanf. Pl. Coron, 
lib. 3. cap. 7. 


was before the Conqueſt, Lamb. fol. gr. 


Fudicium, 


IT. This Immunity afterwards being found com- 
modious to us Iſlanders, became univerſal; ſor by the 
Statute of 27 E. 3. cap. 8. it was enacted, that in Pleas 
before the Major of the Staple, if both Parties were 


Strangers, the Tryal ſhould bs by Strangers; but if 


pne Party was a Stranger, 


and the other a Denizen, 


then the Tryal ſhould be per mediciatem Lingua: But 


this Statute extended but to a narrow compaſs, v. 


only where both Parties were Mer 


Es. of 


Co. I. Diſt. 155 


27 f. 3. cep. g. 


chants, or Miniſters 8 E. 3-6. 33» 
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of the Staple, and the Pleas before the Major of the Sta. 
ple; But afterwards in the twenty eighth year of the 
lame King's Reign it was enacted, That all manner 
of Jnqueſts, which was rv be taken, oz made amongſt 
Aliens and Denizens, be they Perchants, oz others, as 
well befoze the Majoꝛ of p Dtaple, as ie any other 
Juftices 02 Binifters: Although the King be Party, 
the one half of the Enqueſt or Proof ſhall be Denizen;, 
the other half Aliem, if ſo many Aliens and 
Foreigners be in the Town or place where 
ſuch Engueſt or Proof is to he taken 
that be not Parties, nor with the Parties in Contract, 
in Plea, or other quarrel; whereof ſuch Inqueſt or 
Proof ought to be taken; and if there be not ſo ma- 
vy Aliens, then ſhall there be put in ſuch Enqueſt; 
or Proofs as many Aliens as ſhall be found in the ſame 
Town or places, which be not thereto Parties, as a- 
. and the remnant of Denĩzens, which be good 

en, and hot ſuſpicious to the one r or other. 


Po: ifitbe By which Statute the ſame Cuſtom or Immunity 
ar Treaſon, & was made a Law univerſal, although it be in the 
künera, Fide Caſe of the King, for the Alien ſhall have his Try. 
Poſes num. 5; al per meditate, Oo 4-62, 

It matters not whether the moiety of Aliens be of 
Her 144- the ſame Country, as the Alien party to tlie Action 
| | is; for he may he a Dutch Man, and they Spaniards, 


French, Wallogns, .&6. becauſe the Statute ſpegks ge. 


> 


ner ally of Alen. 


III. The Form of the Venire facias in this caſe is 1 


Stat. 18 Blix. De Vicineto, &. quorum una medictas fit de Indigenis, C 

. altera meduras It de alienigenjs natis, &c. And the She. 

Fra Try. riff ought to return twelve Aliens and twelve Devixeni, 

dne by the other, with addition which of them are 

Aliens, and ſo they ire to be ſworn; but if this Or. 
der be not obſeryed, it is holden as a miſreturn. 


It has been conceived of ſome, that it is nor pro- | 
per to call it a Tryal per mediotatem Lingue, becauſe 
any Alien pf any Tongue may ſerve; but that 


ſurely is no Objection, for People are diſtinguiſhed 
Cyo. 3. gert. by their Language, and medietas Linguæ is as much 28 
p34." ET fo foy „ half Elb, and half of another Tongue or Nati 
4. WW 


f 


Juror: | 
- | 


eſoever ; nor matters it of what ſuffcicncy che if 


| 


and ſuffers a Tryal by all Expliſh, the ſame is not 2 © 


_ cauſe, if it falls out the J uriesare all Denizenr; though 
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Jurors are, for the form of the Venire facias ſhall 


415 


not be altered, but the clauſe of quarum quilibet habe- 
4 4 &c, ſnall be in. 


If both Parties are Aliens, then the Enqueſt ſhall be 
all Engliſh ; for though the Engliſh may be ſuppoſed 21 E. 6. 4. 
co favour themſelves more than Strangers, yet when 
both Parties are Aliens, it will be preſumed they will 
favour both alike, without any difference. 5 

IV. If an Alien is party, who ſlips his opportunity, Dyer 28. 

Verdict Erroneous; for if he will be ſo negligent as to 

flip that advantage which the Law gives him, it is 

his fault; for the Alien, if he will have the benefit 

of that Law, he muſt then pray a Venire facias per me- 

diet atem Lingucæ, at the time of the awarding the Venire 
facias: But if a neglect of that opportunity ep wk 
yet if he prays it after the awarding a general Heure Orer 144. 
Facias, the ſame may be retrieved ſo as it be before 21 H. 7. 32 
the Venire be returned and filed, for then he may 

have Venire facias de novo, or otherwiſe he cannot 


2 Pi, Gyon. 1 
nor can he afterwards challenge the Array for this py. 357. 55 


Sandford ſeems to be of a contrary Opinion, for the 
Alien muſt pray it at his peril, Heard againſt Lin- 
fon, 3 Cre. 869. „ 12 

V. If there be a general Venire facias, the Defen- 
dant cannot pray a dicem Tales, & g. per medietatem 
Linguæ upon this, becauſe the Tales ought to purſug 
the Venire facias : But if the Venire facias be per medie- 
tatem Lingae, the Tales ought to be per mediet atem Lie- 
guæ, as it five Aliens and five Denizens appear on the 
principal Jury, the Plaintiff may have a Tales per ne. Co. l. 1049.1 4. 
dietatem; but it the Tales be general de circumſt antibuu, | 
it hath been held good enough, for there being no © 9-3 br, fel. 
exception taken by the Defendant ypon the 1,841. 
awardmg thereof, it ſhall be intended well awarded. 

If an Alien that lives here under the protection 21 F 4 


of the King of England, and Amity being between ,, * 
both Kings commits Treaſon, he ſhall by force of the Br. m de 
Act of 1 and 2. Pb:iip and Ar, be tryed accor by all the 
ding to the due courſe of the Commen law, and Judges. 
ſhall not in that caſe be tryed per medietatem Livgu - 

| 13 0:4 56 But 


\ 
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* But in the caſe of Petit Treaſon, Murder, Felony, &c. 
Fd: Lord Dyer if he prays his Tryal per medietatem Lingus, the 
Fol. 144. the "Court ought to grant it. 
Caſe of Sheng e 
where the point is fully handled, Co. Inſtit. 3. part. f. 27. 1 
 MorecRep.357 Let if an Ivformation be exhibited againſt an Alien, 
7 s Caſe, the Tryal is not per medietarem, but according to the 
d n,, OO OE IO 3/4..05 . 8 
ivre Coke's 
tries tit. A. 


If an Alien in League bring an Action ( if there be 


lien 1. cauſe ) the Defendant may plead in abatement ; but 
Stam. 160. B. if it be an Alien Enemy he may conclude in the action, 
25 Ei. 3. cap. 8. In an action for words the Defendant pleaded Not 
q * b 13. guiley, and ſaid he was an Alien born, and prayed 


ryal per medietatem Lingua, which was granted, and 
at the ni prius in London, but ſix Engliſh Men and five 
Aliens appeared, and the Plaintiff prayed a Tales 4: 
Circumſtantibus per medietatem Lingue, and it was grati- 
ted, ſo there wanted one Alien, and the Record 
Was: 9H) e en). WF. 788 25 * IP ef, 
* Ideo alins Alienigena de Circumſtantibus per Vic. Lon- 
don, ad requiſitionem' infra noininat i Julii Cæſaris, pe- 
mandatum Fuſticierioumde novo appoſit us cujus nomen pannelloꝰ 
prædicl. affilatur Jecundum formam Statuti in bujuſmodi caſa 
nuper editi C prowiſi. quiquidem Furator ficde novoappoſitus, via 
Chriſtianus Dethick Alienigena exattus venit ac in Fura- 
dam illam ſimulcum aliis uraturibus præilict. prius impanellatis, 
& Furatis ꝓuratus fait, &c It was found ber the Plaintiff, 
and afterwards moved in Arreſt of Judgnient, That 
no Tales was to be granted de Circumſtantibus, when 
the Tryal is per medictatem Linguæ, by the Juſtices of 
Mich. 35, 36, Niſe prius, by the Act of 35 H. 8. becauſe in the Act 
Eliz.in B. R. it is ſpoken of Free-hold of Jurors, and an Alien is 
Sir Fwlins Oe. hot properly ſaid of any Country, or to have any 
| ; "mo bi. Free-hold ; burit was . 5 becauſe the Statute 
n iwas made for ſpeedy Execution, that it ſhould be 
| expounded fayourably, according to the intent and 
meaning of the Makers'of the Act; and though in 
this caſe the Tales was prayed by the Plaintiff, whete 
it ought to have been al requiſi:ionen Defendentis, yet 
that ould be taken to be but à miſpriſion, and 
e Len if 
VI. If the Plaintiff or Defendant be Executor 01 
N „ ie a 1 8 3 = . © Adminiſtrator 
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Adminiſtrator, though he be an Alien, yet the Tryal 
e ſhall be by Engliſui, becauſe he ſueth in Auter bla i . 
but if it be averred that the Teſftator or Inteſtate was C7. 3 bare, 
an Alien, then it ſhall be per medietatem Lingue, © 4275. a 
Sbely a Frenchman who joyned with Stafford in thy 
1, Rebellion, in taking of Scarborgugh Caſtie in the 
0 County of Vork, he being taken, was arraigned in 
the King's Bench upon an Indictment of Treaſon, and 
e the Indictment was contra legiantiam ſuam debitam ; and 
t the Indictment was rul'd to be good, although he 
. waß no Subject, becauſe it was in the time of Peace 
t between the Queen and the French King. But if it had 
d been in the time of War, then the Party ſhould not 
d have been indicted, but ranſomed. It was likewiſe ru- 
2 led there, that the Tryal was good, although the Ve- . 
2 nire facias awarded in Jurk was general, and not de 
- medietate Lingue ; for ſuch Tryal per medietatem Lin- 
d gaz does not extend to Treaſons, and the Indictment 4 Il. Dyer. 
ought to othit the words, Naturalem Dominam ſuam, 145, © 
. and begin that he intended Treaſon contra Dominam 
r Reginam, &c. Hill. 36 Eliz, in B. R. Stenbano Ferrarode 
o Game's Caſe in Dr. Lopez. Treſon - 
4 If an Alien Enemy come into this Realm, and be 
5 taken in War, he cannot be indicted of Treaſon, for 
- the Indictment cannot conclude contra legiantiam ſuam Sir John Da- 
7 debitam, for he never was in the protection of the vies Conqueſt 
I King; and therefore he ſhall ſuffer death by Martial of Ireland, fol. 
t Law, and ſo it was rul'd in 13 H. 7. in Perkin Mar- 34, 05. 
1 beck's Caſe,who being an Alien born in Flazders,feign- 
f ed himſelf to be one of the Sons of King Edward the 
} Fourth, and invaded the Realm, with intent to take 4 
5 upon him the Dignity ; who had his Judgment and "2M 
7 Tryal by Martial Law, and not by the Common Lay | 
2 of England. | 8 + 
. VII. The Kingdom of Ireland was a Dominion 
] | ſeperated and divided from England at the firſt, aud 
1 came to tlie Crown of Fngland by Conqueſt, in the time 
of Henry the Second; and the meer ſriſh were as: A- 
- liens, Enemies to the Crown ofs England, and Were : 
diſabled to bring any action, and were out of the 


| protection of the Laws of this Realm; and fire 
= <7 of the h iſ Nation were only enabled to the 
* " 5 Laws 
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Laws of Englend, vix. Oneil de Ultonie, O Molloy lin 

de Media, O Connog bor de Connacia, O Brian de Tbol mo- 

nic, and Mac Marogh de 4, as appears by the Re- 

cords of the Dominion of Ireland, and ſeveral Grants 

have been made to the Iriſh, which proves them to 

be meer Aliens. But afterwards, though the ſame 

was a ſeparate and divided Kingdom, yet whilſt 

they were under the ſubjection and obedience of the 

Kings of England, if High Treeſon had been commit- 

Co. 5. fol 22 ted by an Iih-man, he might be arraigned, indic- 
Calvins Cale, ted, and tryed for the fame within England, and by 
the Laws of England; and ſoit was reſolved by all 
the Judges of England in Oruck's Cafe 37 Elix and 

alſo in Sir J7obn Perrot's Caſe, That freland was 

out of England, and yet that all Treaſont committed 

there, were to be tryed in England, and that by vir. 

tue of the Statute of 38 H. 8. cap. 23. Arthur Crobagen, 

an Iriſb Man, was arraigned, for that he being the 

Kings Subject, at Lisbon in Spain uſed theſe words, 

will kill the King ( innuendo Deminum Carolum Regem An 

, gliz ) if I may come unto him, becauſe be is 4 Heretick ; 
that afterwards he came into England, and was ta- 
ken, and tryed by a Jury of Middleſex, and was found 
guilty ; and it was held High Treaſon by the courſe 
of the Common Law, for his Traiterous intent, and 
imagination of his heart is declared by theſe words, 
and within the Starute of 25 E. z. he confeſſeth he Þ 
was 4 Dominican Fryar, and Prieſt in Spain. ; 
14 Eliz.inthe Bratton ſays, that an Alien born cannot be a Wit- Þ 
Caſe of the nef$ ; but that is to be underſtood of an Alien Infide! ; 
Duke of Nor- for the, Biſhop of Reſſe, being an Alien born (3 | 
folk, * Scot) was admitted to be a Witneſs, and ſwory. 
Pe. Je. +79 Yet an Ifidel may bring an Action againſt anothey i 
* 1188. Fol 4. Merchant or any other however *, and that without 


Mich. 4 Car.1. 
Cro. fol. 242, 


* 


controverſie. N 5 

The teſtimony of q Renegade is not to be. received 

at this tay” by the Laws of any Cbriſlian Kingdom or 

Republick ; he that hath once renounced his Fair can 

3 never be beleived, therefore he cannot be a Wirnels; 
and ſo it was rul' d where One Domingo de ls Carare, 4 

Renegadee, who was (worn, and gave evidence; ai- | 

terwards a new Tryal being granted, his Teſtimony | 
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Was rejected, 3nd he not ſuffered to be ſworn, he- Hib. 17, 18. 

ing at his Tryal proved, that he was a Se 2 and ©. 2. in B. R 
ente Birth end Education, and after became @ Few. Lene 
If an Alien be reſident, and commits an offence, he Een. 


Hobart, fol. 
Il haye the benefit of 4 — Kings peneral Pardon; ; 
| — if he is not in the Kingdom at the ive of the Par: Caſe. * 

don N then he loſes the benefit of tlie 

e; or 121 is go otherwiſe 2 Subſect, bus 2 bn 

e 
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$440 The” © ESE. 440 rt 20 wot 1 
I. Of Poſſeſſion, and its Origi- not ber, and what condition, 
nal Right, | are annexed to ſuch fortunes, 
II. Of Vacancies natural, which | for thoſe that are in neceſſity. 
give a right to Planters, VIII. Mhence it is that there 
III. Of Civil Vacancies, how | was at the beginning, and is 
far the ſame. may be po/Jeſſed. | fill a tacite condition of re- 
VI. Of Perſons expelled, whe- | aſſuming our Original rights 
ther juſt to deny 1155 to plant | in caſe of extreme or natu. 
in places vacant. ral neceſſity for nautra 
V. Of Planters, whether they Community, 
have a firm right, ſo as to dif- } IX. Of neceſſity conſidered in a 
poſe by Will, or only a Uſu- | Chriftian Community, 
Fructuary poſſeſſion. | X. Of the Primitive Communi- 
VI. Of Planters; wanting things | on, conſidered in reference to 
neceſſary for the ſupport of its reſtrictions and limitati- 
humane life, generally conſi- ons. | 
dered according to the Law: | XI. Of thoſe things that are 


© 4 4 - 
* 
x 
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1 


» — 


kt. Din 


of Nature. | dedicated to God, and holy 
VII. Pherefore one Man may uſe, whether ſubjeft to the 
naturally have more than a. relief of our neceſſities. 


dauer . L PF Aving.in th firſt Chaprer of this Book Gi 


courſed of the Original of Property dedu- 
Cing its inception, to that which we call poſſeſſion, 
or meum, and how the ſame may be altered by War, 


it may not ſeem unneceſſary to diſcourſe of the ac- 


quiring of Property in the new diſcoveries of thole 
vaſt Immenſities of America, which being prepoſſeſ- 
e ſeem to deny us legally that Title which we pre- 
tend to. 
Poſſeſſion by Law, is eſteemed the higheſt Title 
that Men can pretend to what they enjoy, which is 
nothing elſe but poſi» pedis; as if the Ancients had 
no other Seal to confirm their Tenures, but the prints 
of their Feet: And good reaſon, ſeeing the mind is 
not able to take up a place ſo well as the body; tor 
many Mens Wills may concur in ( wiſhing and lik- 
ing) the ſame thing, but many bodies cannot con- 


Cur 


an aa Roa Aww „„ „% ww GS . yYy,H ͤ =o - 


Book III. Ok 


* Fo Wer. 


cur to the poſſeſſing it: Beſides the mind gannot ſet 
an out ward mark on what it likes, that thereby o- 
thers might be warned to abſtain from it, all whick 
the body prapezly doth. Abrabam and Lot going to 
plant, declared no more than this, there was room: or 
vacancy, enough 
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and therefore, without further exa - 
mination or ſcruple, they knew they might turn to 
the right hand or to the left, to poſſeſs What they 
would to themicives:: n oe wn bone” 

II. This Vacancy, which gives us a right to plant, 
i; to be conſidered in two reſpects, 1. Natural. 2. 
Civil : The firſt is in things which may be poſſeſſ- 
ed, but actually are not, neither in property, nor 
uſe ; ſuch a Vacancy which is nullius in boni, might 
be occupied by Switzers, who, as Ceſar ſaith, would 
fain have changed their rough Hills for ſome near- 
er Campania ;, and Deſarts or places uninhabiced may 
be poſſeſſed and appropriated to the firſt Planter, and 
that without all controverſie, but eſpecially by thoſe 
who being expulſed from their own Seats or Eftate, 
ſeek entertainment abroad: The Anſeharians inTaci- Taciths Annal; 
tus, cry out, As the Heaven to the Gods, ſo is the Earth 13- 
granted to Mortals, and what is void is publick ; Looking 
up to the Sun and Stars, they did openly as it were 
inquire of them, MV bet ber they were pleaſed in he bolding 
any ground empty, and without Inbabitants, they ſhould ra- 
ther caſt forth the Sea, and overwhe/ni the Spoilers of the 


Earth. „ 
III. Civil Vacancy, is where it is not abſolutely 


incorporated, as among the roving Arabians and Us nee poſſeſs 


Moors in Barbary, and other Africans and Americans, 2, Pee in de, 


who poſſeſs one place to day, and another to mor- gene in poſſs 
row; theſe by their frequent returns, ſhew that they se. 
abandon not the places they remove from, as derelic- 

ta que quis in bonis amplius numerare non vult; We can- 

not ſay, that their natural or voluptuary incereſt in 

them is no way improved; for Grotius ſeems to be of 

Opinion “, That if there be ſome Derſert or barren « De e Bel. 
ground, the ſame ought to be granted, to Strangers 4 4e Pacis. 116. 


upon their requeſt, and, ſays he, Þ is alſo rightly feiz.- 2. cap. 2. $17, 


ed on by them, giving this reaſon, For that Lands ought. 
1 to be eſteemed occupied whics are wet culunated; 
32 ; ur 


mine, nec how a 
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| * ve — 1 Aer Ee Grotiu very 
tenderly I yew! fame reaſon others conclude, 
chat 497 K Stare whic 40 are not conipetthtly im- 
proved, are derelict and occ up w_ by others. which 
would introduce perpetual Fon e and eaſily 
po every Man that he co 
ghbours, Lands better than bin: elf: However 
Refs falta oft © he is a clear caſe for all Planters, that thoſe Waſtes, 
tonceſſio,queeſt OT aſperi montes, which the Natives tnake no — oh 


yes naß 


fine danns ol- hor can receive an e by their bei 2 
teriu. ed * others, ma ws AE r ae. hem: 
Again, if a NEC or. 2 
to be 9 out of their, own „ deſire © 
ſeek void places, or at! 9 as mig not abſo- 
Sata. 3 3- Conſ. lutety endamage a People into whoſe rritory they 
294. come, they may juſtly plant; the 314 is, for that 
5 Dominion or Property might pe introduced with a 
N 47. reception of ſuch uſe which profics* ſuch diſtreſſed 


People, and hurts not thoſe ; and therefore the Au- 
ittuſq roęa 3. 
yo mou. 501 of Dominion are ſuppoſed willing rather to 
cujis vindica- r it ſo ; but to give away that Which we have 
tio, ait, nulls but a bare! right to and no 5 can neither be 
Pefſic wicere. juſt in the giver, nor Ja in the receiver. We 
have an eminent Eramfle of this amongſt the Turk: / 
for the Tartars havin ; over-run the North of Aſia; F 
and many Nations fled from their own own Coun- 
tries for fear of them, amongſt other the Coreſines 
a warlike People, being thus. unkennellgd, they had: 
their recourſe to the Sultan of Babylon, and pericioned 


him to beſtow ſome habitation upon then ; their 


Suit, according to the Rules of Policy, he could nei. 
cher ſafely grant nor deny; to admit them, to be 
Joynt- tenanis in the ſame Country with the poſleſſ- 
ed Turk would turn to 4 preſent inoonvenience and 
Matthew Pa- a future miſchief, and to deny them̃, mi 1 Per- 
i, fel 851. haps edge their dilcontents into deſperateneſs ; there-. 


the Mines, yet ſo as they took n as a very He 
courtehe ; for he beſtowed 6n them all the Tang, 


1177 husband his 


fore inſtead of giving them Gold, .he ſent them to 


- 


my, mg > pu {|}. o., een 
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1 
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which the Chriſtians held in Paleſtine, liberally to == 
away what was none of his, and what the others 


mut purchaſe before they could enjoy: Sad was Matthew Pari, 


the Donation; for by virtue of that Conveyance/% 834, 833. 
they became Conquerors of Jeruſalem, and of whe 
whole ſtrength of the Chriſtians _ 2 

V. But admitting that Planters may appropriate a 
plantation for their living, whether fuch may diſ- 
poſe of the ſame by Will (we ſuppoſing the Poſſeſſ- 
or having no Heir ) for that he might ſeem to have 
but an uſufractuary poſſeſſion, till a deſcent had 
been eaſt, which then perhaps may turn the ſame 
into a Right : Without all controverſie the ver 
immediate poſſefling and planting creates a right a- As it is con. 
rain! all, but he that hath . there, and that 8 Nas 
yery right the Party in his life time might have acku- mare of fy. 
ally transferred over to another. Now though the de tence, which 
viſe in the Will operates not till after his death, yet was before 
the gift is made during his life; according as the uncertain, 
French have it, Se deſpouiller awant > nk aller concher, Hould now be 


- 2 . FI 7 h d, {; 8 
that is, Man firſt puts off his cloathes, and then goss — — 


| the conſent 

. : 1 8 WP : ** | which others 
gave to this at firſt, ſhould ſtand fixed, eſpecially if there was no obligation, or 
declaration at the firſt to the contrary. Vide Seiden de Fure Nat, & Gen ad men. 


luppoſes the nullity of a ſtate of nature, not of a right of nature, 


VI. Again, Perſons having arrived in thoſe Ter- 
litories, and planted, but before they have reapt 
the fruits of their labour, neceſſity is found within 
their Huts, and a ſupply of things for the ſupport 
of humane life is wanting, whether ſuch may ſeek 
the means of ſubſiſtence by the Laws of Nature, and 
in caſe of refuſal (after requeſt ) force them front 
their Neighbour Planter ? Surely that which is ne- 
ceſſary for any natural ſubſiſtence, and neceſſary to, 
mother, belongs juſtly to me, unleſs I have merited 
to loſe the life which ] ſeek to preferve. There were 
defect in Gods creating our natures, ſuch as they 
are, if he did not provide means to uphold their be- P14 metas 
iags, according to the natural faculties which he . 4 f Ns 
hath given them. A good Mother dives her bred f 6am we. 
ameng her Children, ſo as a morſel may come to 1 jiugul. 

| dach 
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1 each; let us therefore judge this caſe by thoſe rules 
of Juſtice, by Which we judge other caſes: If a Pa- 
ther in his Will paſs by a. Child ↄr names him, but 
upon falſe cauſes leaves him nothinig, he is notwith- 
| Randing by the equity of the ciel Lau, admitted 
to a Childs part, 4 legitima, drid may form his Ac. 
tion contra Teſtamentum inofficieſum. Men are all a Ki n, 
and we derive one from another, and to let others, 
ſettle in our places, who may july expect as much 
due to them, for their natural ſubſiſtence; as was to 
thoſe Who before went out of the World, to make 
place for them, yea though they aſſign them nothing 
at their departure. 5 > SER 
Man were of all Pang Caparores moſt miſerable 
if he might not during this life have that meaſure, 
. which God would not have an Ox. defrauded of ; 
: thus hath every Dunghil-Fly a right to live, and to 
. 4 remain inſeckile, which beſides exiſtence hath ſenſe, 
and may not juſtly be deprived of that its chiefeſt 
felicity, Is it be-importunate to a nobler Crea. 
ture. r 1 | 
VII. 'Tis very true that no Man can pretend to 
ſhare in the Sweat of another's Man's Braws, of 
that the Pains, and waſting of another Man's life 
ſhould be for the maintenance of any but his own ; 
nay though it be granted, that thoſe Neighbour- 
planters, who being ſerled before us, and having 
NH either by Induftry, or lawful donation, the 
fruits of other Mens labours, and conſequently muſt 
Xenophon in Enjoy more Plenty than a new Comer or Planter, 
his Anſwer to yet all that they poſſeſs is not . for if 
theCmopenſes: another by extreme neceflity be periſhing, and they 
= mn have above what they can confume in a natural way, 
ditur ſive in then they have no fuller a property in that plenty 
Barbarico, five than Stewards have, and for this regard they are ſo 
in Grecams Called in Scripture : The Earth ſtill is the Lords, and 
ſolo ubi que o- the fulneſs of it 1s bis, for be made it of bis om matter, and 


bn b 1 for the Faſhion of it uſed not our aid ; yea, tit bis Sun which 


{rd ex rieceſi- ſtill produces, and bis Cleuds which drap 0 We can 
| l 


rate, Exped. only pretend the contribution of 4 little pains for 
C071. that which is our natural ſhare; ſo tha III ain ren. 
len we may not expect to be other wife ue 
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chan Stewards, for all that whieh is not probably ne- 
ceſſary for our own . ſubſiſtence, or for theirs, who 
ſubſiſt only by us: Wherefore if Lazarus ready to pe- 
riſh (not by fault, but by misfortune) had taken 
Dives his Crums, contrary to his will; yet he had 


not ſinned no more than he who takes ſomething Leu, lib. 4.5 


which the Lord or Maſter hath given him, thoughcap. 12. dub. 12. 
the Steward. contradict it: But if it ſo happen, that aum. 7% 
both the Planters are in pari neceſſitate, then melior eſt 
conditio poſſidentis ;* Or as St. Paul's words are, when he 
excited the Churches Charity and Altns, for the RR. 
lief of:the diſtreſſed Members of Chriſt, Not ( quoth 2 Cor. 8 14; 
he) that we ſhould be ſtrainted, and they bound, , _ | 
VIII. The will of thoſe wo firſt conſented mu- 
tially to divide the Earth into particular poſſeſſions, 
was certainly ſuch as receded as little as might be 
from natural equity, ; for written Laws are as near 
as poſſible may be to be, interpreted by that; ang 
therefore in caſes of ſuch extremities. we are not Gritius 4 
without examples, of taking, the Goods of one to B. ac Pal, 

ſupply the neceffities, of many: And therefore at b. 2:cap. 2. 
Sea, if Proviſions hegin to fail in a Ship, every one S. 7, 3, 9. 
may be forced to bring out openly, what he laid 


- * 


having un ſtreſs of Weather, ſpent her Sails, Cordage; Lege: human. 
and Anchors, meeting other Veſſells at Sea, may anf ut: 
take a ſupply of ſuch as ſhall be wanting; hut yet — ſes”. 
governed according to St. Paul's words, So that ſuch jus cnt. 
taking ffraitens not the other Ship, So when the Sea cillitan 
breaks in upon 4 Country, we may dig in the next 

Mans grounds to make a Bank, without ſtaying for 

the Owners permiſſion, yea, tear down any Man's 

bedge;. or fence, when the common pallzge.1s ſtop- 

ped: For in ſuch cafes of nèceſſity humane Laws 

(as is mentioned afore ) do not ſo much permit as 

expound their natural equity; and that which Men 

give to thoſe who are ſo innocently diſtrefled; who 

borrow life only from the ſnadows of death; Et piſta ſe 
tempeſt ate iuentur, is not ſo properly a Charity to them 

35 a Duty; dnd if he be, a Chriſtian that gives, per; 

haps he doth more Charity to himſelf than to the 

Receiver, & +2 | 
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in for his 1833 in particular; fo a Ship at Sea; 
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IX. The reaſon of this Chriſtian Charity or Com- 

munion, is as far above the natural, as Chriſt him. 

ſelf was above Nature; this requires an equal beat- 

ing of all Pulſes, that as Fellow-Members we have 

a bomogeneal ſenſe and palpitation; we are to divide 

AN a Cruſe of Oyl, and a few handfuls of Meal, with 

finite (/pires One of Chriſt's Flock, with an abandoned Creature; 

nummas in and what can be in more extremity than a poor 

imo. Planter in a ſtrange — deſtitute for the preſent 
ſupports of humane life? 

nd ſurely the violation of this Fus Charitatis, i; 

no leſs than theft in thoſe who having extended for- 

tunes, never defalcate a Gibeonite's Cruſt perhaps for 

a wandring Angel; theſe ſteal even the fhipwrack'd 

Man's picture from him, which as his whole inheri- 

tance he carried at his back, to move compaſſion, 


= and by the infatiable Sea of their Avarice and Lux- 
ury, they wreck him over at Land. 
* Intenditur X. But this free primitive Communion had, and 


ue ſoeordia hath its bounds, and its quant in Contributions, as 
1 £497 „ well as the natural, otherwiſe it might be fraudu- 
lus ex fe metus lent, and thieving : For they who poſſeſs but a lit- 
aut ſpes, & ſe tle, would contribute it all, on purpoſe to ſhare e- 
curs omnes ali- qually with thoſe who poſſeſs very much, which 
4 f *. would introduce a viſible decay and ruine in all; as 
70% asel, G Tiberius rightly obſerved ' on 4 Hurtalus his petitio- 
webs zraves, ning an Alms for Auguſtus Cæſar's fake, Idleneſs woull 
Vacit, increaſe, and Induftry languiſh, if Men ſhould entertain no 
hope, nor fear to themſelves, but ſecurely expect other Men! 

relief, idle to tbemſelves and burdenſom to ws. ; 
Wherefore in the midſt of that primitive Com. 
munion, we find that the Apoſtles went domatin, 
from houſe to houſe breaking of bread, therefore 
they even then retained by their houſes in property; 
which property is ſuppoſed by the eighth Command- 
ment, as well as it is by Chriſtian Charity: For no 
Man can ſteal, but by invading the right of another; 
and as for Charity, it is neceſſary he have ſomething 
of his own, to be able to fulfill its commands, and 
to make a dole at his door; and it is very conveni- 
ent that he give it rather with his own hand, than 
by ſogge publick Collectors, For Charity is bated mij 
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with the ſenſe.of its own action. Moreover under the Mat. 7. 115 


Wes 


Law, Jews were commanded ro love one another as 

themſelves ; yet this Command took not away Pro- 

perty | 55 herefore it takes it not away now ; not- 

Peet ing we owe the uſe or uſufruct of our 
ro 


C13 <5 & » 58 #$ 7 3 1 3 
the fame time in diſtreſs; juſt as we are command. 
ed, by the peril of our on lives, to endeavouf to 
ſecure our Neighbours life, which is yet a Charity 
more tranſcendent than the other, by how much 
life is above a livelikood. And though. the various 
Laws of Countries have variouſly provided puniſh- 
ment for. thoſe, who out of meer .neceflity. take. 
ſomething out of anothers plenty; yet that proves 
not the act to be ſin; or repugnant to equity or con- 
ſcience, but rather repugnant tothe convenience of 
that Kingdom or Republick where the act is com- 
mitted ; and the true reaſon of the ſame is, leſt there- 
by a gap might be laid open to Libertiniſm ; be- 
ſides, reaſon of State, we know, conſiders not Ver- 
tue ſo much as publick quiet and conveniency, ot 
that Right which is ad A; ͤ v 17 
XI. We will now conſider thoſe things which are 


* 


God's, which yet are not his in ſuch 4 ſtri&. rigo- 


rous ſenſe, but that they lie open to the 9 
of our juſt neceſſities; hence that which is devoted 
as a Sacrifice to him, in caſe of neceflity;. may Be 
made our dinner, witneſs the action of David: 
Wherefore the. conſequence of our Saviour's Anſs 
wer was very ſtrong, , when he defended his pulling 
the Ears of Corn in anothers Field: That if it was 
lawful for David in his neceſſity to. eat chat bread; 
which was. provided for the Table of God, then HW 
much more was it lawful for him and his Apoſtles 


may be ſold to redeein thofe Souls who are efithral- 
led in miſery and Caprivity ; and is there not good. 
reaſon for it, ſeeing they ſerve but for the Sbils of 


e the diſtreſſed, though our ſelves be at 


in their rieceſiitles to take a refreſhirig ont of that p 
which belonged to Man? By the Canon Law, if no Gratian; lib. 
other means cart be found, the Veſfels of the Altar Hnodus Nied. 
| | nenſis, Gan, 
Smodus Aure- 
lace ſis, tf 
Can. Concili ui 
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ecretals/of 


Men, and therefore the Souls of Men are more pre- Tdletanu#i, 


cious than they? Tea toe Sacrafice it ſelf, to, 
N | p x What 
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what end is it, but to obtain a ſtate of piety 
far? ; 5 ö 

Upon what hath been ſaid, it may not ſeem an 
injury, if a Planter (wanting thoſe things for the 
ſupport of humane life) requeſting a reaſonable 
proportion of his Neighbour (having it to ſpare) 
with an intention to fepay, if denied, by force 


Grotius deFure to take the ſame from him; for that reaſon which 


Belli ac Pacs, 
lib. 2. cap. 2. 
$. 8, 9. 


creates 2 puniſhment in a ſettled Common-wealth 
for the like actions, does in ſuch places fail. 
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CHAP. OL... 
Of the Jews. 


I. Of Confiderations touching | in England fromtheir So ety 
their various and ſeveral | XI. Of the Endowment of their 
Forms of Government down | Wives according to the Laws 
till their total extirpation, | of the Jews, and f their pow- 

II. Of their firſt coming into | er of Excommunication of 
England, and when. each other. a 

III. Of ebeir ſtate and condition | XII. Of the real ſtate and con- 
after their inhabiting here. dition that they remained in, 

IV. Off their Privileges and - notwithſtanding all their va- 
ther Immunities in reference | rious and ſeveral immunities- 
to their Monies and Charters. | XIII. Firſt, in reference to their 

V. Of their Cheſts and Stars, | Perſons, being obliged to wear 
and the manner of proceedings | Badges or Tables on their 
for the recovery of their debes. Breaſts, as notes of diftinc- 

VI. Of their Charters and Im. tion, and having entred the 
munities, and of the confir- | Realm, eould not depart with- 
mat ion of the ſame. out Licence. 

VII. Of the Conſequences and | XIV. Secondly, as to their E/- 
Inconveniences that fell and | tate, the ſame being ſolely ar 
were occaſioned by reaſon of | the will of the King ; for at 
their Courts, as to the Eccle-\ their death the ſame eſcheat- 
ſiaſtical Cog ni zance. | ed; they could ſue without 

VIII. Of their power in erecting leave or licence, the King 
of Synagogues , and of the] might reſpite or releaſe the 

foundation of the Houſe of | ſame, and have nothing but 
Converts, now called the Rolls. | what was ſolely at the deve- 

IX. Of their Charter obtained | tion of he State; cont iniłd 

ef the Prieſthood' of all the | ſo till their total baniſhmene 
Jews of England. out of the Realm. 

X. Of places totally n 


J. Qlace the remainder of that mighty Nation, 
which of old were elected a People peculiar, 
are now by him that firſt choſe them, diſperſed over 
the face of the Earth, and are become the moſt po- 
litick of Traders now extant, haying by their Induf- 
try cemented themſelves into the principal Revenues 
and Traffick of the Univerſe, but more eſpecially a- 
mong hoſe Nations who remain in darkneſs and ig 
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Ol the Jews, Book III. 
the ſhadows of Death. It might not ſeem improper 
to examine how their condition ſtood of old in this 
Nation, what advantages and diſadvantages they 
brought to this Realm, and how the Laws of the 
ſame ſtand in reference to that 7 at this day. 
At the firſt che Fathers of their ſeveral Families 
and the Firſt- born after them, exerciſed all kind, 


of Government both Eccleſiaſtical and Civil, be: 
ing both Kings and Priefts in their own houſes, 
they had power over their own Families to bleſs, 
curſe, caſt out, diſinherit, and puniſh with death; 
as is apparent by Noab towards Cham, Abrabam to- 
wards Hagar and Iſmael, Facob towards Simeon and 
Levi, &c. In Moſes's days then did this Prerogative of 
Primogeniture ceaſe ; and as Aaron and his Poſterity 


were jnyeſted with the right and title of Prieſts, 


ſo Moſes and Joſhua governed the People in a kind 
of Monarchical Authority. nk FO 86 ö 
After Joſuua ſucceeded Judges, their Office was of 
abſolute and independent Authority, like unto Kings 


hen once they were elected; but there were long 


vacancies and chaſms (commonly) between the 
ceſſation of the one, and the Election of the other; 
a for the moſt part they ſeldom choſe a Judge 

ut in the time of great troubles and eminent dan- 


4 


gers, which being over-paſt, he retired to a private 
life, much ſymbolizing with the Roman Dictators, 


90, lib. 18. 
rap a, 5 
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js about 500 years. 


State of the Jeu became very confu 


and continued with them according to the compu: 
tation of ſome 329 years. In the vacancies or diſtan- 
ces of time between Judge and Judge, the great- 
er and weighter matters were determined by that 
great Court of the Seyenty called the Sanbedrim, in 
which reſpe& the Form of Government may be 
thought Ariſtocratical ; Kings ſucceeded the Judges, 
and they continued from Saul to the Capgrvity, that 


From the Captrviy unto the coming of the Me 
fab,” which is thought to have been FS Fours, the 
ed, ſometimes 


they were rüled by Vice-gerents, who had not Su- 
reme Authority in themſelves, bur as it pleaſed the 
hem; they were called 
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Book III. Df the Jews. 431 
Heads of the Captivity, of which was Zorobabel and his 
Succeſſors down to Hoſodia, which were thought to 

have been of the Poſteriry of David; ſo likewiſe 

the other ſucceeding ten chief Governours under A- 

lexander the Great, in the laft of thoſe ten Govern- 

ments departed from the Houſe of David, and was 

tranſlated to the Macobabees, who deſcended from the 

Tribe of Levi, and from them the Sovereign Au- 

thority continued to Herod the Askalonite his Reign, 

at which time our Saviour Chriſt was born accor- 

ding to Facob*s Prophecy: The Scepter ſhall not depart Gen, 49. 10. 
from Fudah, nor a Law. giver from between his feet until! s 
Sbilo (that is, the Meſſiab) ſball come; which Scep- 

ter was given to 7#dab, that is, to the Twelve Tribes 

from the time of Moſes, and that it was taken fully 

from them in Herod's time, and given to him who , A fes isa 


was a Proſelyte, and no ways deſcended from that ni: ot pro- 


holy Stock, for ſuch was Herod. : teſlion, not gf 
Their condition ſince the extirpation of their Country or , 

Commonwealth, and e e over the face e 5 

of the whole Earth, after the ſacking of their Me- 95" * 


G aſaubon, ad. 


tropolis, is fully related by Feſephus, Euſebius, and o- Baron. paz 10, 
thers, and what condition, and how uſed in moſt & 39. | 
Nations they have been ſince then, is fully illuſtra- F/. 553, 569. 
ted by Heylm in his Microcoſm. | 
IT. When they came firſt into this Realm is not 
certainly related by any of the Hiſtorians in their 
Writings of Britiſh or Saxon Kings Reigns; however 
thiscertainly appears, that William the Conqueror trunſ- 
lated the Fews in Roan, from thence to London, ob nu- 
meratum pretium, for a ſumm of Money given by 
them to him, who accordingly appointed them a 
place to inhabit and trade in, which being aſſigned 
them, they were under the Protection and Patrq- 
nage of the King, and as his meer Vaſſals, their Per- 
ſons and Goods being his alone, and that they could 
any ye of RO or them 2 his Licence ; 
and this appears by that ancient Law related by Sir. 
Remy Spelman, OT Ton 
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Spelman Con- 88 et quoque, quod omneg Judæi ubitunque in 
eil 623. 0 Regnoſunt, ſub tutela & defenflone Domini Regis 
. ſunt nec quilibet eozum alicui diviti ce poteſt ſubdere 
une Regis licentia. Judæi, & omnia ſua Regis - ſunt, 

Quod & quil quam detinuerit eis petuntam ſuam, per- 

guirat Rex tanquam ſuum pꝛopzium, (or detinuerit e- 

os, vel pecuniam eozum, perquirat Rex ũ pult, tanquam 

ſuum pꝛopium) as Sir Henry Spelman renders it. 


III. Theſe People after they had planted themſelves 

in this Iſle, and being thus protected, drove on the 

Trade and Traffick of the ſame with a mighty hand 

to ſuch a height, that by the end of King .Rufus's 

time, they became powerful, rich and numerous, 

and to that degree ſo zealous for their Religion, that 

they not only held open Diſputes, but endeavoured 

to bring over by Monies the poor and needy to bz 

Fa ben, of their Opinion. So high and inſolent were they 
C9. 1048. grown up in a ſhort time, which continued till King 
MO, Henry the Second's Reign, at which time their con- 
dition became a grievance to the Nation, by reaſon 

n of their Oppreſſions, Murders, and Inſolencies. 
47 ths. —_ in whichthat King taking into conſideration, baniſhed 
his Chronica, the wealthieſt of them, and the reſt he fin d at 5009 
Cy. 1043. Marks. The moſt | gina act of Murder which 
© 3 hey were accuſed of, was, That Generally on a 
Good Friday they would, if poſſible, get a Child of 

ox uli. Chriſtian Parents, and crucihe him in deriſion of 
25 71 his „ rs . 5 
IV. King Richard after his return from the Holy 
5 Land, taking into conſideration the neceſſities and 
{traits that that expenſive Expedition had reduced 
him, and being deſirous to reduce the Monies and 
Eſtates of the Jews into ſuch a condition, as if ne- 
eflity ſhould compel him, to ſeize on the whole; 

T Br I 25 before the fame could be dont, it Mas. propound. 
ts, fol, 641, ed that the King declaring his being ſenſible of the 
Rat. Pat. 41,  Ntate-and condition of the Fews, 4 mean might be 
A. 8.m.4,". found out for the ſytling Ivins of 
T "es EE... Lommercy 
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Commerce between the Chriſtians and them; where- num. 6. Col 
upon Judges were appointed to hold Courts touch- 4 {ie fol. 


ing the Government of the Fews, and their Com- 7? 


merce wus appointed out in theſe words 


cealmem, and likewiſe all his Poſſeſſions and Chattels, nei- 
ther ſhall it be lawful th the Jew ever io recover the con- 
cealment ; alſo ſix or ſeven places 11 be provided, in which 
they ſhall make all their Contracts, and there ſhall be appointed 
two Lawyers that are Chriſt jans, and two Lawyers who are 
Jews, and to N Regiſters, and before them and the Clerks 
of William of ihe Charcb of S. Maries, and William of 

Chimilli ſhall their Contracts be made, and Charters 
ſhall be made of their Contracts by way of Indenture, 
and one part ok the Indenture ſhall remain with rhe Jew 
ſealed with his Seal, to whom the Poney is ſent, the 
other part-ſhall remain in the Common Cheſt, wherein 
ſhall be thzee Locks and Keys; whereof the two Chaiſti 
ans ſhall keep one Rep, and the two Jews another, the 


iClerks of William of St. Maries Church and William 


of Ehimilli ſþall keep the third; and mozeober there 
ſhall be thzee Deals to jt, and thole who keep the Seals 
ſhall put the Deals theretg, Pozeober the Clerks of 
the ſaid William, and William ſhall keep a Roll of the 
Tranſcripts of gll the Charters ; andas the Charters 
ſhall be altered, fo let the Roll be likewiſe ; koz every 
Charter there ſhall be 3 4. paid, one moyety thereof hy 
the Jew, and another mopety by him to whom the moye; 
ty is ſent, whereof the two Writers ſhall have-2 4 and 
the Keeper of the Roll the 3 4. and kvom hencefozth ng 
Contract ſhall be made with, no2 apy payment made to. 
the Jews, noz any-altergtion made ok the Char texs but 
defoze the ſajd Perſons oz the greater part of them, ik all 
ok them cannot be Wie and the afpgeſa'd Chziſtiang 
Jhall have one Noll of the debts and receipts ok the par; 
ment whjch from hencefo2rh are to he made to the Jewg, 
and the two Jews one, and the Beeper dk the Roll one. 
Mozeover every Jew ſhall. [Wear upon his Roll, that all 
þi Debrs and Pawns, aud Rents, and all his Goode 
and Poſeſtions he spell cauſe to be enrolled, and Po 
[Hi fe Se PCV 


7,& 


Foh.Brompeon, 
wm | REY | Collect. 1258. 
All ibe Debts, Pawns, Mortgages, Lands, Houſes, Rents Hollinſhed pol. 
and Poſſeſſions ſhall be regiſtred, the Jew who ſhall concegl 3. pag. 155, 

any of theſe, ſhall forfeit to the King bis Body, and the cu. 


—_— ;, as is afozeſaid; and if he than 
1 ſhall tonteal nothing, vey * „he ſhall ſe, 
FE EI 
Tretip Teveat at them, all falggers any 
: | Unto 7 | 
_ they wall detec and ms — lippers of Ponies, when 
Forgers.of Charters, and & and likewiſe all false 
and where n 
C rters. 1 Chirograpbica, or Chi- 
6 _ ys ns — he — ep Regil- 
„ rorgepboram 7 ftiled, Chirograph; Chriftani and Judei 
See Purchars ters of them ſti London, Oxon, Or other ſuch City 
Pilghmage, , 2 1 3 uſually kept, all 1 
where fuch C] leaſes were uſually cal- 
Its conceived Deeds, r 4 Star in our Latine 
Chamber was Records from the Hebrew word ( as Mr. Selrs ob. 
Chamber was Records, from the * d by the omiſſion of He) 
the old ci ſerves Shetar ogy mee A Ookens Mic Theſe Star 
the Cheſt for which ſgnifieth a Deed or C he Hebrew Tongue 
> wm for the moſt pare writ in the 
Weſtminſter were for fo i. ebrew on the one ſide or top of 
. * a eden and in Latin on the other ſide or 
the ears the Fe le 3 11 225 pet AW. 
ee, e Cle Len ne ee Fw by 
*& oo» If any n, AT for in his 
- nell.Coa. Tufts Llich — or Writing put up and 1 = . 
44e heſt, and paid not his Money at the day appo 
chem are now 64, begehen with all the Tneoreſt where * 
Tard in db daft w beiged, dan he lie n een, ty way 
Treaſury of Teſt was 23 him both for the Debt and In- 
Aae, of N de or Regiſters hand. to ap- 
uer in King tereſt under the e lly appointed for the 
2 | before the Juſtices eſpecially appoin: 
Fohns Reign. pear be ore pg” dy of the Jews to recover 
FH a have A _ ſack e Souls bg obtain ſuch 
Feline. | EO ill he had paid a Fine to the King for thc 
Rolls 6 Toben. beiti of ſuch Letters, e eee 4 
+17. and | d ſuc ars W Gar pad 
likewiſe in * * args bs which Extents were ſu- 
3-& Ed.t- nature of Ju 1 780 r e eee were ſeiz- 
EE. ew ; 4 in whoſe hands ſoever they 
* Fines 9. 7b. able notwithſtan 9 entred nde ; Amd if it 
48 came, after 1 5 Perſons denied their Deeds, 
. did ariſe upon which there 
midget Tryal, the ſame was by # fury 8 
E rilters, ah the orher of f kern Nr 
U—:!. . ðͤ ß IT EY > 


Such 


= GE we. we oo. a a. and 
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such Stars or Cheft:Judgments were aſſignable to 5 
Chriſtians, together with the Extents upon them, | 
and the Aſſignee _— vouch over the Afﬀignor to Pat. pars 2. 
Warranty in ſuch caſe. So likewiſe to the King they 4-3 Hen. 3- 
might afigh over Debts to pay their Taxes ' 1 
VI. As his Politick Prince had provided this mean 

for the diſcovering of their Eſtates, fo did he from 

time to time award Commiſſions to Juſtices for the 

Tryal of Cauſes and Controverſies that aroſe be- 

tween Chriſtian and Few, and granted them divers 

Liberties and 'Privileges, which afterwards were 

5 25 by tlieſe two enſuing Charters of King 

Moy engl entire oe eng oo ane: 


"" EX ww ' = asw., 
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Ohannes Dei gratia, &c. Stſatis nog concellifle Chart. 2. Job. 

J omniblis Judzis Angliæ & Normaniz, libere & ho- . 49. Chart g 
o2ifice habere tefldentiam in terra noftra, 4 omnia illa 7:4<oum Au. 
e nolfris; & omnia iſla auæ modo ratianiabil iter tenent in? 

ferris & keodig, & vadiis c akatis ſuis 2 4 quod habeant 

omnes libertates & conſuetudines ſuas ficur. eas habue⸗ 

runt tempoze pꝛedickt Regis H. Avi patris noſtri, melius 

Et quietius æ hotiozabilius, Et d querela ozta fuerit in- 

ter Chꝛiſtianum & Judzum, flte qui allum appellayerit 

ad querelam tuam dirarignandam, habeat Teſtes, [cili- 

s cet legitimum Chiiſfſanum © Judzum. Et ũi Judzus de 

4 gierela tun Bzeve habuerit, Bzebe ſuym erir ei teilig. 

= Et d Chiiltianus habyerit querelanr adverſug Judz- 
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- um fit judicata per Pares Judzi. Ct cum Judzus obie⸗ 

& rit, non detineatur coꝛpus ſuym ſuper terram, ſed habe- 
r ant homines petuniam tuam é debita ſya, ſta quod mihi 

h non dickurbetur, U habuerit hæredem qui pꝛo ipſo reſpon 

e deat & rectum faciar de debjris ſuis & de fozisfato ſus ; 

. Et liceat Judæis omnia quæ eis appoꝛtata kuerint fine oc- 

0 allone accipere-# emere, exteptis illis quz de Ettleſig 

8 nt c panno ſangutnelents. Ct fi Judzus ab aliquo ap- 

— E ; fuerit ſine teſte, de illo aphellatu erit quietus lo⸗ 

y o Satramento ftio ſuper libzum ſuum, & de appellaru il; a 
it larum rerum quæ ad Cozonam noſtram pertinent, imili- 
5, ter quietus erit ſolg Sacramento ſuo ſuper Rotulum lu⸗ 

e um. Et fi inter Chiſtianum # Judæum fyerjr dillentſa 

F de accommodatione alicuſus pecuniæ, Judæus pꝛobatum 


Tatauem fuym, & Chalſtſonug lutrum. Et licear Judzy 


* 


quigte 


1 


439 __ . _ Dfthe Jews. Book III. 
| auiete vendere badum, poſtquam certum erit, eum illud 
unum annum t unum diem tenuille. Et Judzi non in- 
trabunt implacttum. niſi coꝛam Mobis, aut cozam illig 
qui Turres noſtras cuſtodierint, in quozum Ballivis 
Judai manſerint. Et ubicun que voluerint, cum omni⸗ 
bus Catallis eozum ũcut res noſtræ pzopziz, & nulli lice: 
at eas retinere, neque hot eis pꝛohibexe. Et pracipimus 
g uod ipti quieti unt per cotam Angliam & Nor- 
maniam de omaibus Conſyetudinibus & Theolonſis & 
modiatione pini cut noſtrum pꝛopzium Catallum. Et 
mandamus vobis & . przcipimus quod eos cuſtodiatig, & 
defendatis, © manu-reneatis, & pꝛohibemus nequis con; 
tra Char tam iſtam de his ſup}adicis eos in placitum ponat 
ſyper fozisfacturam noſtram ucut Charta Regis H. Pa⸗ 
trig noſtri rationabiliter teſtatur. Teſte T. Humf. filio 
detri Com. Eſſex, Willielmo de Mereſcal, Com. de 
Pemb. Henr. de Bohun Com. de Hereford, Robert 
de Turnham, Willielmo Brywer. gt. Dar. per ma- 
num S. Well. Archidiac. apud -Marleberg, detimo die 
Aprilis Fnno'Regni noffri ſecundo, eo. 


* 
** 


F 


Chart. 2 Johan. 1 Ohanes Dei gratia, &c. Stats nog conteſliſſe & 
753. n pꝛetenti Carta noſtra confirmalle, Judæis noſtris in 
* Liber f, Anglia, ut erceſlus qui inter eos emerſerint, exteptig 
- © -:**-" hiſs got ad Cozonam & Juſtitiam noſtram pertinent, c de 
Morte hominis & mahemio, & de allaltu pzzmeditato, 4 

de fractura domus, & de peptu, 4 deLatrocinio, à de Com 

buſtione, & de Thelauris, inter eos. deducantur ſecun- 

dum Legem ſuam, æ emendentur, & Juſtitiam ſuam in- 

ter [cipſos kacſant. Concedimus etiam eis, quod i quis 


1 
5 
1 
— 


eozum alium appellaberit de querela quæ ad eos perting- 


at, Nog neminem compellemus ad teſtimon um cuiquam 
£0:um contra alium exhibendum, ſed d appellatoz ratio⸗ 
nabilem & idoneum teſtem habere poterit, eum lecum ad- 
dutat Si quod vero opus [celgratum E apertum inter e⸗ 
os emer{erit quod ad Cozonam noſtram vel ad Juſtitiam 
pertineax z cut de p2zdigis Placizis Cozonæ, licet 
nullus cozum noſter azpellatoz fuerit, Nog ipſam que- 
relam fagiemus per Legales Judzos noſtrgs Angliz in 
guiri cut Charta Regſs H Patris noſtri ratignabilj- 


per teſtatur. Teſte G. filio Petri Com. Effex. Willielmo 


Parelcpallo Com, de Pembr. Hen. de Bohun Com. de 
72 th 5 * 42 CF; * *: v3 o Herford, 
| . r 
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book Hl. Ok the Jews 
Hereford, Petro de Pratell. Roberto de Turghatn; 
Willielmo.de Waren, Hugo de Nevil, Roberto de 
Veteri Ponte. Dat. per manum S. Well. Arthidiat. 
apud Merleberg detimo die Aprilis Anno Regni noſtet 

VII. This Court being thus erected for the Go- — 4 Iiftit 
vernment of the Fews, under colour of the ſame, * * *?F 
there were many evaſions found out to avoid the pu- 
niſtiments which the juſtly acquired for their ſeveral 
delinquencies; and therefore when any of tlieſe 
Jens were convicted before any of the Eccleſiaſti- 
cal Judges for offences againſt an Eccleſiaſtical Per- 
ſon, or for Eccleſiaſtical things, or for Sacriledge, 
or for laying of violent hands upon a Clerk, or for 
Adultery with a Chriftian Woman, the Conuſance 
of the cauſe was always avoided by the King's Pro- 
hibition, becauſe (as was alledged ) they had their 


437 


proper delegated Judges Who ſhould and ought to have 


Conuſancè of ſuch cg ; ſo that if a Few happen- Missbem Pari 
ed to be convented before the Judges aſſigned for additamenta, 
ſuch things, upon denial of the ſame by the Perſon Jol 202, 207, 
alone, the ſimple aſſertion of another Few and of 

one Chriftian without the adminiſtring ofany Oath, 

they might have purged themſelves, the proof of the 

Proſecutor being utterly rejected, rs. 


VIII. By the Canon Law fb Few could build or e- ay etGratian. 
rect a Synagogue ; for if he did, the ſame was ſeiz- gi ene! 
able into the Crown: The like was fo done in the Tom.3. p. 526. 
Year 1231. when they had erected and new built a | 
curious Structure for a SYNago ue, the ſame was ta- . 
ken into the King's hand*, and dedicated to the Ble. John Stowe 
ed Virgin, and afterwards granted to the Brethren of Cen. fol 18x. 
of St. Anthony of Vienna, and called St. Aus bonies Hoſ- ba 
pital ; but yet an old f Synagogue they might re- ian. 4 5 

air. oo 
l King Henry the Third finding that many of the Afarehem pag 
Jews were converted to the Chriſtian Faith, but yet Hiſt. fngl {4}, 
were notwithſtanding perſecuted by their Brethren 23. 
erected a convenient Houſe and Church, with Al . 
neceſſary accommodations, and called it by the 
name of the Houſe of Converts, in which place, if _ 

would 


\ 


Dc the ems. FP Book Il. 
ac 


. live 2 retited: 355 15 7 y had 5 eds. 
NS ed or their Hves, Which pla E 
cones a Houſe Ii e 


| Rectpracle for the con- 
verted Fews 5 lown and then 


there proved a failure of ſuch eds u and the 
2 became empty and ruinous; whereupon that 
rince in the eighteenth year of his Reign gr 8 
the ſame Houſe to other poor People.) who tad 
thing to live on, with the benefit and accom fool 
2 of the e and other things, and b 
f 1 d. a day. out o f the Exchequer to each poor Per- 
n: Which place one William de Bunſtal being made 
uardian of, and likewiſe at that time Maſter of the 
. Rolls; afterwards obtained of that King to annex 
31 £.5 3. 20. the ſame Houſe and Chappel of the Converts to the 
"=? Maſter of the Rolls and his Succeſſors for ever. 
ps pe wag - 190 The Conſtitution of this Society ( when it was in 
51, 62. being) was purſuant to the 3 Law ; for by 
Grat. Dift. 28. that it was decreed, reciting : That in regard the com- 
6. 1. C 29. & panies of evil Men do often times corrupt even the goud, 
CU. I. bow much more then thoſe who are prone fo wices * It 
| therefore the Jews 7 who are converted fo the Chriſtian 
Faith, have no further communion benceforth with thoſe who 
fill continue int beir old Jewiſh Rites, leſt, peradyenture they. 
fhould be ſubverted by their Jewiſh Societj. Therefore Me 
decree, That the Sons and Daughters of thoſe Jews who 
are baptized, and that do not again involve themſelves in 
the Errours of their Parents; gal be ſeperated from their 
Company, and placed with Chriftian Men 75 Women fear- 
ing God, "where they may be well, inſtructed, and grow m 
Faith and Chriſtian manners. Sol further by the ſame 
Council it was decreed; That if 4 Jew PU. have a 
Wife converted to the Faith, f they ſhould be Fez 'unleſ; 
admonition the Hurband would follow. + 


TX. However theſe People having bös fooring for 


their perſons, ſoon obtained Licence notwithſtand- 

Por. I Reg. 75 i ing againſt che expreſs Canons, riot only for the e- 

hart par: . recking of Synafogues; but 4d obtained a Charter 

14 . 5 "opt whereby was grated 10 ofie Jaifies of London; a Jewiſh 

Inſt, fol. 308. Prieſt, the Prie(t bood of & all rd e e ws En 115 
che fame at land, to have and to hold if during bis Ikke fr 1 og qu 

kr 
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Faith f. 


ble, 62 diſturbente by any d 62 Englich quam in the ex⸗ 
erciſe thereof, &c. And in the very cloſe of the fame 
there is alſo granted, That he ſhould not be impleaded 
don arey thing appertaining.co-him, but only befoze the 
King himſelf oz his Chief Jullice, This Charter was 


made at Roan, from whence the Conqueror firſt - 


tranſplanted theſe People into this Realm.  _. 

X. And though:they obtained footing in moſt of 
the great places of Englend; yet ſomethere were 
who obtained ſuch favour as to be exempted of their 
Company, as New-eaftle, to which 2 It Clauſ 18 Hem. 
was granted, That no Few from thenceforth ſhould 3. n. 16. Lide 
remain or reſide in their Town during the Reign of Chr 18 H. 3. 
King Henry the Third or his Heirs; ſo likewiſe the 
of Southampton, Winchelſey, Wicamb, Newberry, Bent. 
bannſt ed, and other places. 

If a Few dyed andl left an Infant, the Houſe did , 

eſcheat to the Crown, until the ſame was redeemed —_ * 3. 
by the heir at full age, and in the interim the king might ↄudamum 
grant the ſame till he came of Age, together with all is 
goods, Chattels, Lands, Tenementsand Hereditaments; 
and then upon payment of their Fines they had a 
ſpecial Writ of Reſtitution awarded to give them 
actual poſſeſſion. 554 : 

XI. By the Laws of England, if a Man dyedleaving Selden: de fuc- 
iſſue divers Sons, the Lands deſcended to the Eldeſt; </ion1busapud 
but a Few dying, leaving iſſue divers Sons, after the deen e. 20. 
Fine paid tothe King, they all inherit Lands, Goods, Bu eee 
and Chattels in a kind of Coparcenary . So likewiſe bo 3 
by the Law of the Realm if a Jem died ſeized of che ſuſtice; 
Lands, his Wife could not by the Common Law, bring appointed for 
2 Writ of Dower ; yet ſne might bring a Plaine be- the Jews. 
fore the Juſtices afligned for the eus in the nature 
of a Writ of Dower, and ſhould there recover, ne- 
vertheleſs ſubje& to anſwer the King a Fine, nay 
though the Husband was converted to the Chriſtian 

| e RM . + ol . ET; 
| | fol. 31. 32. 
| Clanf.28. H. 3. m. 4. dorſo. Cl 21. 36 H. 3. m. 26. pro quad im Fudary 
The power of Excommunication was granted the H. 3 m. 3. 
Jews to excommunicate any of their own Profeſſion; 
but the ſame could not be done by them without Li- 
cn. - XII. Not- 


a. BET De the Jews! F Book III. Þ 
2 XII. Novivichſtarnding all eh6ſ [Privileges and in- © 
dulged Liberties which were granted to them by F 
thoſe Kings from the Conqueror to that their fata! 


44 


year in 18 E. 1. yet they were in na other condition n 
but moſt abſolute Borid-ſlaves and exquiſite Villains ; { 
48H: 3. m. 6. for their Names were inrolled in the King's Exche- S 
| 3. * guer for the Fews, and they confined to live and f 
| abide only in ſuch places as thoſe ſeveral Kings or . 

= their Juſtices aſſigned for their Cuſtody, ſhould pre- 
ſcribe and allot them, from which they might not P 
remove without ſpecial Licence, but always be re- H 
ſident, that ſo the King's Officers might on all occa- et 
ſions find both them and their. Families, and then C 

as often as the King's pleaſure was, were they tran(. 
lated from place to place, and not ſuffered to have Pi 
any habitation but where they had a common Cheſt, I ne 
and where Taxes were impoſed on them, or Debts W 
were Owing from them to the Crown, their Perſons, th 
| Wives, Children, Infants, Families were impriſo- de 
| ned, and ſent to remote places and Caſtles, nay ba- pa 
niſhed, executed, ind put to Fines and Ranſoms up- oil 
on all ſuch occaſions as thoſe Kings thought fit; they le; 
were ſold either Perſon by Perfon or in- whole: ſale bu 
as Bond-ſlaves or Villains in groſs by. the King, and K. 
mortgaged to thoſe who would accept them as a no 
Pledge, or otherwiſe advance any Monies npon their lic 
den Bao 
„„, XIII. And that they might be diſtinguiſhed from an 
4 Caſa ” others, they were obliged always to — a Badge OV 
K | and Table on their outmoſt Garments, as well Fe- of 
E \ males as Males, where-ever they rode or went, to an 
diſtinguiſh them from Chriſtians, with whonrthey In 
were to: have no intimate communion, nor could EI 
the Chriſtians be Servants or Nurſes to the Fews in in 
any kind, their ſtate and condition being ſuch, that an 
they wers all of them meer Slaves and Servants to i "1 
the King in one kind or other. ne 


When they had entred the Realm, they were ab- e 

ſolutely prohibited to dep̃art᷑ without ſpecial Licence, let 

the which they hardly and but ſeldom could obtain; th; 

and if they attempted it, the which they fomeritne* a 

« ould' do to avoid the heavy Faxes that were jd a 
| £ 


— 
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Compoſitions with the King tor them. 
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on them, they were impriſoned and put to ſevere 

Fines and Ranſoms. . r, cc and 
XIV. As for their Real and Perſonal Eſtate, it was C4 15. Foh: 

wholly at the diſpoſal of the King; for he might _ 13. 

ſeize all their Lands, Houſes, Rents, Annuities, Fees, dee 1 1 1 

Stars, Mortgages, Debts, Goods and Chattels what- Ebor. * 

ſoever, and ſell, grant, releaſe, and give them to 

whom he pleaſed at his pleaſurree. 
At their deaths their Whole Eſtate, both Real and Clay. 5 Hen. 3. 

Perſonal, eſcheated to the King; neither could their 7 17. de dom. 

Heirs or Executors, Wives and Kindred have or J#4#orum. 


enjoy them without making Fines; Releaſes, and 
And when they had occafion to ſue or implead any 
Perſonupon any account, Real or Perſonal, they could 
not proceed till Licence obtained, which always 
was upon Fines made; and thoſe very Actions after 
they were commenc't he could ſtay, and the very 
debts which they proſecuted for, he might reſpite / 20m 
payment of Principal or Intereſt, and give what Keg. m. 26. 
time he pleaſed ; nay he could not only lower or Clauſ 9 Saban. 
leſſen the ſums mentioned in their ſeveral Charters, Nga. 5, & 6. 
but he might releaſe them for ever; and though the | 
King might pardon or releaſe a Debt, yet he might 
notwithſtanding revive * the ſame. And thoſe pub- Clarfe 35. H: 
lick Cheſts, the common Repoſitory of all their. * 5. don. 
Fortunes, they often ſeized and ſealed up the ſame 
and diſpoſed what of them they pleaſed to the King's 
own uſe, notwithſtanding their Charters and Grants 
of Priviledges, nay forced them ſometimes to tax 
and diſtrain one another under pain of perpetual 
Impriſonment, Baniſhment, Confiſcation of all their 
Eſtates, and the moſt ſevere Penalties that could be 
inflicted, .they living purely under an unceſſant 
and arbitrary will of choſe ſeveral Rings; and that 
which was the more to be admired;, that if they tur- 
ned Chriſtians, they immediately upon their Con- 
* forfeited all their ee the Crown. At | 
ength King Edward the Firſt having fought all ways % „ 
that might be to reform the exorbitant Uſuries — 1 
Oppreſſions whichthey daily committed, did through in the Exches 
th eatneſt ſollicitation of the Commons publith an rr. 
CG 1 Edict 
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Edict in Parliament for their total and univerſal 
Baniſhment, which accordingly was done, and the 
King at that time ſent his Letters and Letters Pa- 
. tents to ſeveral Sea- Towns, reciting, That he 
had preſcribed a certain time for | their departure 

| out of the Realm, commanding them not to do, 

Col, 2. Inſiit., nor ſuffer any wrong to be done them, but to 

el. 7. grant them ſpeedy paſſage at their own coſts and 
charges. After which prefixed time, if they were 
found refiant within the Realm, they were hang- 

* March. ed*, and ſome of the Rents and Profits of their 

Halim. Flor. Houſes were diſpoſed to pious uſes, but all were 

. N generally ſeized into the Crown, and diſpoſed 

P. irt. 2 fol. 38 1. ©”. | 

and ſold to the Engliſh by feveral Grants and Scals, 
under the Great Seal of England. Thus theſe Peo- 

In the 20 year Ple having by their extraordinary Uſury, Extor- 

of Ed. 1. there ſions, and Oppreſſions reduced themſelves to be 

endorſed deſpiſable, and then baniſhed, and that by a Peo- 

** 25 no Ju. ple too with whom if they had continued in love 

7 5; 7 and friendſhip, and improved their Fortunes by 

domi bus Ju. the Rules of Moderation, they in all probability 

deorum conceſ- might have continued and flouriſhed, they hav- 
ſs peſt corum ing from the feveral Kings from the Conquerour 
is no am down to their Fatal year, as many large Patents 

frundred par. of Liberties and Franchiſes granted them, as e. 

ticular Patents ver were granted by any Chriſtian Prince or 

oeh Sale of State ſince the Extirpation of their Common- 
their Houſes, wealth. | | 
Hur notwithitanding this, yet Commerce and 

_ irathck having now taught them à more exquiſite 

way of enriching themſelves, than by that cruel 

and biting Trade of Uſury, they have now got 

footing into the Realm, and do now flouriſh in as 

high a manner as of old, (though it is hoped nor 

in that manner for which they juſtly procured 

their total baniſhment out of the ſame ) and ſince 

time hath been ſo kind to them as to deſtroy thoſe 

Rolls and Monuments of their former Crueltie: 

and Oppreffions, and where their Baniſhment wa 
recorded, (there being no other footſteps of the 

ſame, nor of any other before 5 Ed. 2. to be found, 

they being totally leſt yer there are other Re 


cord: 


Ma] 


Realm; that they 
re Tonſult and do ſuch 


o, Hondur, Juſtice, and 
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cords that have ſufficient Recitals | 
well as Hiſtory to evince the truth, if in the leaſt 


of tlie ſame as 


contradicted ) it is hoped that if they continue in the 

will by their conf! 1s 

thin S 25 may ſtand with the 
good of the Kingdom. 


tant actions 


nour, than ſome do here at this day. For if in all 


— 3 — — — — a ” 
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Ok Merchants. 
I. Merchantlizing, the ſame a XI. Goods brought in by them. * 
honourable and profitable boſb the Monies raiſed how to be it 


to Prince and State. | diſpoſed, according to the Sta- 
II. The advantages that might tute of Imployment: 


accrue to Kingdoms, if the XII. Merchant-Strangers mad: 
more Noble andricher ſort ap-] Denizens by Parliament, or 6 
lied themſelves to the ſame. Letters Patents, to pay as be- th 
III. Of the firſt Inſtitution of the] fore they were ſo made. th 


Company of Adventurers, | XIII: What things requiſite ta 
IV. Of the Inſtitution of that in] that make a competent Mer- tir 


England to the Indies. chant according to Law. wi 
V. Of the forming of that in] XIV. One Merchant may have 1 
Holland, to thoſe partes. an Account againſt his Part. 


VI. Of the forming the like h] ner, and if he dies, no Survi- on 
the moſt Chriſtian King to] worſhip to be of the Eſtate be- me 

the ſame parts. longing, or acquired in their an 

VII. Of the Advantages and Traffick. ſe] 
Diſadvantages conſidered, in| XV. Of the Immunities whic, {1 
reference to reducing them to they claim by the Cuſtom of lay 
Companies. Merchants, in reference to 

VIII. How Merchants in Eng.] Exchange. 141 
land were provided for of old. | XVI. All Subjects are reſtrain- gen 

IX. Of their Immunities ſetled] ed to depart the Realm but are 


by Magna Charta. Merchants. nan 
X. Of Merchant. Strangers, | XVII. Probibitory Laws bind ll «ii 
whoſe, Prince is in War with Foreigners according to the £2; 


the Crown of England, how to Leagues of Nations, 
be uſed in time of War, and | XVIII. The \ weceſſity and ad- 


the reaſons why Merchant-Y vantage that is incumbent C 
Strangers ought to be uſed 1 * Merchants to preſerve il 1, 
farrly. | their Marks. b- 8 


I. Here are certain Affairs which ſhould be leſt A 


to the poor and common People to enrich 8 
them, but there are others which they only can ex- Iy 


ecute which are rich; as that at Sea by way of Mer- A, 
ebandixing, which is the moſt profitable in an Eſtate, 
and to the which they ſhould attribute more ho- 


| Eſtates, 


—. 


Eftates they have thought it fitting to invite the Sub- 

jets by honour to the moſt painful and dangerous 

actions, the which might be profitable to the publick; 

this being of that quality, that they ſhould attribute 

more honours to thoſe that deal in it: And it Nobili. 

y hath taken its foundation from the courage of 

Men, and from their valour, there is certainly no Preter merca- 
Vocation in the which there is ſo much required as , ve fee. 
in this; they are not only to encounter and ſtrive ,; S utande 
amongft Men 5 but {ſometimes againſt the four Ele- i» 4rs contra 
ments together, which is the ſtrongeſt proof that externam vim 
can be of the reſolution of Man. This hath be&n %% mers 
the occaſion that ſome have been of Opinion, that {7-7 7 
they ſhould open this door to Merchants to at- 5. Mare & <!a:- 
tain to Nobility, ſo as the Father and Son have con- fem in belle 
tinued in the ſame Trade, and to ſuffer Noble: men, eſle tucelam 
who are commonly the richeſt in Eſtates, to prac- b. 4 7% 
: © . . et 5, Hi. 
tiſe themſelves (without prejudice to their conditi- 0/,7-7,,.../; 
on) in this of Commerce; the which would be ie 
more honourable unto them than to be Uſurers vocant 4tbens. 
and Bankers, as in Italy ; or to impoveriſi them e legars 
ſelves in doing nothing but ſpend, and make con- 4 W 
ſumption of their Fortunes, and never gathering or g, . 3 : ; 
laying up. = demon, forty- 

T0 H - nas Greciæ in 

navium preſidio ſitas fuiſſe predicant, ejus res muri lignes Themiſtoclis abunds fi 
dem fecerunt, idem experientia ſatis hodie loquitur. Inde Coſmo Mediczto famili- 
are fait dictum, Non habendum potentem qui potentiæ terreſtri, non ſimul etiam 
navalem haberer conjunctam. Ee Hiſpanorum eſt adagium, Regvum fine portu 
eſſe heut turnum abſque igne: Praterguam quid navigationes cliltui vite, & ar- 
tum traductioni Coloniarium valetudine, & voluptati ſerviunt. 8 


The moſt uſual way of Buying and Selling of 
Commodities, between Merchants beyond Seas, is 
by Bills of Debt, or Obligatory, call'd Bills Obli- 
gatory, Which are there 'by the Law Merchant 
Alienable or Aſſignable, tho not by our Law as 
being held as choſes en Action where no property 
can paſs by Aſſignment or Alienation, tho certainly 
it would be of great N „ were they by 
Act of Parliament made Aſſignable, as by Cuftom, 
their Bills of Exchange are by Endorlment, Lex mer- 
. 71. g ; ; N 
The Form of ſuch a Bill Obligatory. 
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ture uſum Na- 
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V. 4. B. Merchant of Aumſterdam, do acknowledge 
by theſe preſents, to be truly Endebted to the Ho- 
neſt C. D. Engliſh Merchant Dwelling at Middlebo. 
rougb, in the Sum of 500 l. currant Money for Mer. 
chandize, which is for Commodities received of 
Him to my Contentment; which Sum of 500 J ay 
aforeſaid, I do promiſe to pay unto the ſaid C. D. 
( or the Bringer hereof ) within Six Months next 
after the Date of theſe Preſents, - In Witneſs where- 
of, I have Subſcribed the ſame at Amfterdam, the 
Toth of July 1704. Stile novo. Sometimes, and in 
ome Countries this Bill is Sealed, Lex Mercat. 94. 

Laws of the Sea, 585. And it ſuch Bill be made be. 
yond Seas, by 2, 3 or more Perſons, as having bought 
a Commodity as Partners together, or taking up 

, Monies together at Intereſt; whexggin they Bind 
themſelves all as Principal Parties or Debtors, yet 
every one is Bound to pay but his own Part, by the 
Civil Law, and Cuſtom of Merchants, Lex Mercar, 


* 
- 


ä | | FL 
Surety, thy Merchants ought to be very wary and Circumſped 


> 


nat intended in their giving 2a Character one of another, as to 


their Credit in their Dealings as to each others A- 
bility, leſt unawares they become Sureties, where 
not ſo much as intended. To which end I ſhall 
cite a Caſe in Lex Mercat. cap. 10. fol. 69, which 
was this. A Merchant being at Franckfort in Germa- 
ny, during the Mart-Fair there, went into a Mer- 
chants Warehouſe to Canfer of ſome buſineſs with 
him; where he found another Merchant of his Ac: 
quaintance to Cheapen a Parcel of Silk Wares of 
the ſaid other Merchant, to whom this Man (a5 
it ſeem'd ) was unknown, whereupon the Seller of 
the ſaid Silk-Wares, took occaſion- to ask of him, 
whether he were a good Man and of Credit, who 
anſwered he was. So the Bargain was made, and 
the Goods delivered to the ſaid Merchant, the Buy- 
er, to the Value of 460 l. For the which he made 
Pill Obligatory, Payable the next Fair following, 
at which time the Buyer not "appearing ; Demand 
was made of the Merchant that gave the Buyer the 
Chatacer df brings good aft and of Crodt 
JJ oh 
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who in his Defence did alledge that what he ſaid, 
was but only a bare Character, and at moſt was but 
Nudum Pactum ex quo non Oritur Actio. And fo not bound 
to pay the ſame, as having had no conſideratioſi 
for it. And upon Suit — he was adjudged 
to pay the ſaid 4601. and all he had for a Recom- 
pence to reimburſe himſelf, was the Buyer's Bill Ob- 
1 made over to him, which proved of no a- 
yail, for that the Buyer became inſolvent. Note, 
this was by the Civil Law and general Law and 
Cuſtom between Merchants. Tho I conceive this 
would not in any wiſe avail in our Law , but 
thought fir to add this Caſe (being from ſo good 
an Author ) as a Caution to Merchants, how they 
give a Character of other Merchants, whereby they 
gain Credit to be truſted. N i 

Action of Debt was brought by a Conceſſit ſolvere, 
according to the Law Merchant and the Cuſtom of 
the City of Briſtol. Godbolr. 49. 1 5 IN | 
If two Men be Partners of Merchandizes in one Two Partners 
Ship, and one of them appoints and makes a Fac- TI Fx 
tor of all the Merchandizes, both of them may have 
Writs of Account againſt him, or they may joyn 
in one Writ, Tamen quære, Godbolt 90. Faſhion cont. Atwood. 

One joynt Factor may account without his Com- Atcount b 
panion by the Law of Merchants, for Factors are one joyne 3 
oftentimes diſperſed , fo as they cannot be both tor for the o- 
preſent at their Accounts, Gcore et als cent. Dawbeny cher. 

2. Leon. 75, 76. Ph”? | 

A Merchant delivered Kerſies to be fold in Spain, a by a Fac, 
the Factor ſells them to one who becomes a Bank- eme far 
rupt (and there is a Law in Spain, that if the Fac- Bankrupe. 
tor enter this before a Regiſter, and had a Teſtimor © 
nial that he ſhall be Diſcharged ) we Judge here 

that he ſhall be diſcharged, In Capps. and Tucker, caſe 

2 Rollt. Repts. 497. . BA 

Account for Goods receiv'd ad Merchandizandum is Account 
good by Ch. Juſt. Hales, And tho declared againſt San bim. 
as Receptor general; yet ſhall not anſwer other 
profits, and ſhall have charges as a Bayliff. Burdet cont, 

Threele 3 Keeble 387. | . | 

If 2 Servant or Factor Buy Goods generally, F+@or biyes 

N . . 
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and doth not upon the Contract declare that he 
only Buyeth as, Servant or Factor, he is chargea- 
oe in. his own right. Degelder again Savory. 2 Keeble 

Where Ac. In Account twas held per Curiam, that if a Man de- 
count, not Af livers Money to. his Bayliff or Factor to lay out for 
* og yes a: him in Commodities, he cannot bring an Aſſump/it but 
gainkt 2 Factor. Na an Account, for it may ſo happen, that the 
Factor hath laid out more Money than he hath re- 

ceived, 1 Vent. 133. Anonymous. 
N er: Indebitatus Aſſumpſit for 10001. for Monies had 

s Stat. Wy TIE. 256 ae 

of Limit. plead and - receiv d, and alſo an Inſimul computaſſet, upon 
able. Account; the x000 l. became due; the Defendant 
5 pleaded the Stat. of Limitations. The Plaintiff replied 
that he is a Merchant, and the Proviſo and excep- 
tion for Merchants Accounts. By Twisden, Ransiford & 

Moreton abſente Keeling, Stated Accounts between 

Merchants as this Caſe is, are not within the Pro- 

viſo, but only Accounts Currant, Webber cont. Tyrell 1 

Lens 287. 2 Keeble 622. 2 Sand, 124. Where = 

ment for the Defendant. Yet the Caſe of Martin 

and Delboe, x Levins 298. to the contrary upon an 

Account Stated between Merchants; yet the, ſame 

Caſe, 1 Med. 70. Judgment for Defendant, 2 Keeblz 

674. 1 Vent. 89. & 1 Sid. 465. See likewiſe the Caſe 

of Farrington & Lee. 1 Mod. 268. & 2 Mod. 311. 


publick and private: To the publick, for that they that 
ſhould deal in Commerce, having Means, Courage, 
and ſufficiency for this Conduct, it would be far 
greater in the furniſhing more Ships to Sea, and bet- 
ter armed, the which the State at need might make 
uſe of for the ſafety of the Publick, and would add 
to the reputation of the Nation in all parts, they 
knowing that an Indignity or Damage offered to 


powerful Hand; the which they cannot do, who 


they borrow from Bankers, or are indebted for the 
Cargo which they ſend forth, have not the Cour- 
age to hazard themſelves and their All in an Enter- 
prize that is great, Peſides, tuch who havg honour, 
1 | riches, 


Wy 


II. Hence will grow many advantages both to the 


ſuch, would require ſatisfaction with a ſtrong and 


being poor, and having but ſmall ſtocks, or what 
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riches, and courage, would keep up the reputation 
of their ſexeral Commodities, by the not leſſening 
the Market, the which the pvorer ſort, to pay Cuſtoms, 
Freight, Bills of Exchange, and other contingent aud ne- 
ceſſary charges, which accompanies'thagmporting and 
exporting, are often forced to mortgage the Cargo 
to the Bankers at exceflive Uſury, or elſe to ſell for 
ready Money for an inconſiderable gain; nay, 
ſome rather than their wants be known, for ready 
Money will ſell for loſs : All which would be pre- 
vented, if ſuch Perſons of value would apply them- 
ſelyes to a prudent management of the ſame ; for 
whatſoever hazard they run, there would be more 
otten by ſuch in two Voyages, than the ſmaller 
Die in three or four Voyages, and by that means 
it would be the occaſſon of preventing many ex- 
pences, or importuning their, Prince with demands, 
nay, perhaps they might get more at Sea in one 
ear, than in ten at Court. Beſides, experience 
— taught, and doth daily manifeſt, that where 
the richeſt have dealt in this of Commerce, it hath 
enriched both them and the State under which they 
lived ; and at this day the Examples of the Venetians, 
Portugals, Spaniards and Hollanders have made it known 
unto hs. ä 8 
Stat. 9, 10. 


— 


* 3. 0. 1 5. Of ending Suits b Arbi- Arbitramen 


trament. After the 11th, of May 1698. All Mer- made a Ru 
chants and Traders and others deſiring to end any of Court, 


Controverſie, Suit or Quarrel, for which there is 
no other Remedy but by perſonal Action or Suit in 
Equity, by Arbitrament, may agree, that their Sub- 
miſſion ot the Suit to the Award or Umpirage of 


any Perſon or Perſons, ſhould be made a Rule of 


any of His Majeſties Courts of Record, which the 
Parties ſhall chuſe, and may inſert ſuch their A- 
greement in their Submiſſion, or the condition of 
the Bond or Promiſe; and upon praducing an 
Affidavit of ſuch Inſerting, and upon Reading and 
Filing ſuch Affidavit in the Court ſp choſe, the 
ſame may be entred of Record, that the Parties ſhalk 
ſubmit to, and finally: be. concluded by ſuch Arbi- 
ation or Umpiragg. And. in Caſg of Piſobedience 

„ LL 


* 
x 


Of wperehants., Bock III. 


thereto, the Party 'negle&ing or refuſing, ſhall be 
Subject to all the —— 2 pa Rule of 
Court, and Proceſs ſhall Iſſue accordingly, which 
ſhallnot be ſtopt or delayed, unleſs it appear on 
Oath: that 3 or Umpire misbehaved 
themſelves, and that ſuch Award was corruptly or 
unduly procured. In which Caſe ſuch Arbitration 
or Umpirage ſhall be void and ſet aſide by any 
Court of Law or Equity, ſo as ſuch corruption or 
undue. Practice be henry 646 per of, in the Court 
where the Rule is made for ſuch Arbitration, before 
the laſt Day of the next Term, after ſuch Arbitra- 
tion made and Publiſhed to the Parties. 
Which Clauſe may be to the purpoſe following, 
at the end of the Condition, vis. And the above 
mentioned A. B. doth agree and deſire that this his 
Submiſſion to the Award above mentioned, be 
made 2: Rule of Her Majeſties Court of Queens 
Bench, purſuant to the late Act of Parliament, for 
this 3 provided „ 
The like for che other Party in Bill, and Con- 
dition of Submiſſion e ee en 
III. The conſideration of which firſt gave light 
to that induſtrious Nation the Burgundians, to pro- 
cure the Aſſociation or Incorporation by oba Duke 
of Brabant, of that ancient Company of the adventurers, 
Anno 1248. which were then called the Brotherhood 
of St. Thomas Becket of Canterbury; which being af 
terwards tranſlated into England, was by Edward 
the Third confirmed, and his Succeſſors Henry 
the Fourth, Henry the Fifth, Edward the Fourth, 
Henry the Sixth, Richard the Third, and King Hem y 
the Seventh, who gave them the name of Merchant- 
Adventurers, and from him ſucceſlively hath their 
Charter been confirmed down to, and by his Sacted 
Majeſty. that now is; and as this Society is of anci- 
ent eſtimation, ſo js their Government very com- 


mendable. 648 e 
IV. The Society of the Company, trading to the 
Eaſt- Indies, differs from others, both as in reference 
to the Perſons and Members which are at this day 
many of the principal Nobility of England,” as git 
: . e Eb 8 | - (04 


and is governed and carried all joyntly upon bene- 
fit and loſs; they were inco orate Ano 1599. and 
ſince they ſurrendred their Charter, and accepted a 
new one, and are incorporated by the name of G. 
vernour, and Company trading to the Eaſt-Indies ; their 
Adventurers run all into one general Stock, and is go- 
verned and carried on upon benefit and loſs; the 
ſame being at this day, according to the Subſcrip- 


tions, about four hundred thouſand pounds, which 


the ſeveral Perſons Subſcribers may ſell, transfer, 
and diſpoſe of; but they can no ways take out the 
ſame: The great Stock may be increaſed, if the 
Company ſhall ſee occaſion ſo to permit; but they 
are very cautious of the ſame, for that the greater 
the Dividends , the more Reputation the Stock 
ears, which above all things is to be maintained; 
owever directly upon his own account, no Perſon 
can have above ten thouſand pound Stock. there, 
nor can he have a compleat Title, till he is made 
2 Free-man of that Society; their Returns are very 
profitahle, and of late yery rich, and haye man 
places of great importance in India as Meſlopotans Oty 


the Coaſt of Cormendel, Bombay, Surat, Fort of Sf. - 


George, Bantam, &c. | 

V. The Durch having found relief in their diſtreſs 
from the Britiſh ſhore, againſt their an Enemy, 
found alſo a pattern to carry on Commerce ; they 
not being wanting in the imitating the Incorpora- 
tion of a Company, trading to thoſe Places which 


they poſſeſſed in the Eft-Indies ; and therefore in 


the year 1602. leave was granted from the States to 
Traffick into thoſe Parts before all others, during 
the ſpace of one and twenty years, the which was 
granted them, in conſideration of five and twenty 


thouſand Florins, which they promiſed to pay to 


the Statęs during the firſt ten years. Thus reduced 


l into one Company, Amſterdam had one moiety, 
4 


Middleburgh'in Zealanda fourth part, Delph, Rotiirdam, 
Horne, and Enchuſen had each of them a fixth part, 
the whole Stock of this Union amounting to ſix 
Millions of Livrgs, or x hundred thpuſand pound 
Sterling. e „ 3 For 


or that their Adventurers run all into many Stock 3 
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by what means? 
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For tlie direction of this Trade, and the Intereſt; 
of the Aſſociates, they have eſtabliſhed in either of 
thoſe Towns, a certain number of Adminiſtrators, 
at Amſterdam twenty, at Middleburgb twelve, in either 
of the reſt ſeven; and if any one dies, the Cham- 
ber of the Placè names three, of which ether the 
States General, or the Magiſtrate of the Town chu. 
c Toney = 
Thoſe Chambers chuſe ſeventeen among the Ad- 
miniſtrators, that is to ſay, Amſterdam eight, Middle. 
kurgb four, Delph and Rotterdam two, Horne and En- 
chuſen two; and the Seventeen are choſen alterna- 
tively, ſometimes at Midaleburgb, ſometimes at North- 
Holland; the which are called together to reſolve 
joyntly of greetings ge and of what Equipage 
and Furniture they ſhall make the Fleet, which 
they mean to ſend, and ro what Fort or Coaſt they 
ſhould go. This Aﬀembly is held fix years together 
at Amſterdam, and afterwards two years at Middleburgh, 
and then again at Amfterdam; by the Conditions of 
the Accord the Ships maſt return to the fame Port 
from which they parted ; and the Spices Which are 
left at Miudlebugb, and other Chambers are diſtribu- 
ted amongſt them by the weight of Amſterdam, and 
the Chamber which hath ſold her Spices, may buy 
front ore Ohambers 50 nyt ob ent 
By this Order * they have hitherto continued this 
Commerce with reputation, not as fimple Merchants 
only, but as if they were Sovereigns, they have 
made in-the Names of the States, Alliances with 
many of the' Princes of thoſe parts; as with the 
Kings of Siam, 'Quadoen, Patam, Fobor, the Heir of 
Mataca, Bornean , Achin , Simatra, Baretan, Focotra, 
and other Kings of Fatta ; they have made them- 
ſelves abſolute Maſters of the Tfland of Amboyna, but 
| Where they have a Preſident 
who governs in their name; at Banda they have a 
Fort for a retreat, where they muſt deliver the 
Spices at a certain Price; in Trimate they have ano- 
ther a Mile diſtant from that of the Portugal.; at 
Migniene they have three; at Motire one ; at Gilolo 
they have taken that which the Porthgals have built; 
„„ a ; 1 N And 
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whole Spices of the Eaſt. 5 
rading 


VI. So likewiſe the moſt Chriſtian — 
within few years eſtabliſhed ſuch another 
to thoſe Raf Part. (mee, 

And in England we have ſeveral others; as that of 
trading to Turłey, that of Africa to Guiney, and ſe- 
veral others, dividing the ſeveral Trades according 
to the Coaſts and Places where they are ene 


forbidding them to intrench or incroach on each 


other; ſo likewiſe to all other his Majeſties Subjects 
on ſevere Penalties. / "19410-3110 7 

VIE. Now it is not the dividing of the Trade in- 
to Companies that can anſwer the expectation, but 
it is the dividing the Trade into Companies, where 
the places may bear it; as that to the Indies, Turkey, 
Hamborougb, and ſome others: But to ſome others, 
as the Canaries, France, or any of thoſe places on 


this ſide the Line, it has been conceived the Trade 


will not anſwer it, but the ſame would be better 
diſtributed, either into the Trade of voluntary Aſſo- 
ciations, or ſingle Traders; others perhaps would 
reſult into:Monopolies, if incorporated; however 
the Standard Rule is, ro know whether the Trade of 
the Place will bear a Company, or not. | 

It is Foreign Trade that isthe main Sheet Anchor 
of us Iſlanders, without which the Genius of all 
our uſeful Studies, and the which renders Men fa- 
mous and renowned, would make them uſeleſs and 
inſignificant to the Publick. When Man has fatho- 
med the bottom of all Knowledge, what is it, if nor 


reduced to Practice, other than empty notion? If 


che Inhabitans of this Iſland were learned in all the 
Languages between the riſing and letting of the 
Sun, did know and underſtand the ſituation” of all 
Places, Ports, and Countries, and the nature of al} 
Merchandize and Commodities, were acquainted 
with the Order and Motion of all the Stars, knew 
how to take the Latitude and Longitude and were 
perfectly read in the Art of Navigation, to What 

| | Du pulls 


and indeed whatſoever eitlier can; or may conſiſt 
with their Intereft in thoſe parts, they have ingtoſ- 
ſed; and by that means almoſt the Trade of the 
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purpoſe would, all be, if diere were ho Foreign 
rade? We ſhould: fave no Ships to navigate to 
choſe Countries, nor oceaſſon go make uſe of thoſe 


Languages, nor to make uſe of thoſe Commodities; 
what would this Iſland be without Foreign Trade, 
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but a place of Confinement to tlie Inhabitants, who 
( without it) could be but a kind of Hermites, as 
being ſeparated from the reſt of the World; it's Fo- 
teign Trade that renders us rich, honqurable and 
great, that gives us a Name and Eſteem. in the 
World, that makes us Maſters of the "Treaſures of 
other Nations and Countries, and begets and main- 
tains our Ships and Seamen, the Walls and Bulwatks 
of our Country; and were it not for Foreign Trade, 
What would become of the Revenue ( as one hath 
1 ingeniouſly obſerved ) from ſix to eight hundred 
4 av: thouſand Pounds for Cuſtoms, and what would the 
55 i % Rents of our Lands be? The Cuſtoms: would to- 
Eaſt-India, ally fail, and our Gentlemens Rents of thouſands 
per would dwindle into hundreds. 
Pi VII. Merchants in England were always favoura- 
bly provided for by the Common Lew of this King- 
dom. By the ancient Laws of King Alfred it was 
provided, Defendue fuit que nul Perchant⸗Allen ne 
Mirour, cap. 1. hansaft Angleterre, ſoztque aur quater Falres, ne que 
Fett. 3. nut demeuraſt in la terre outer quatante jours: Merca- 
1 1. Atorum navigia, vel inimicorum qui dem quecunque ex alto 
e. T. ( nullis jadlata tempeſt atibus ) in portum aliquem invęben- 
tur treuquilla pace fruantur, quinetiam /i maris act a fludi- 
but, ad domicilium aliquod illuſtre; ac pacis beneficio dona- 
tum navis appulerit inimica, atque iſtuc nautæ confiigerint, 
7% ipſi & res illorum omnes atiguſta 75 dotiuntur. 
Mag naCharta, IX. Again, by the Gran 


Charter of out Liber- 
*4p. 96. ties, they are provided for in theſe words: Onmes 
Mercatores niſi publice antea probibiti fuerint, habeant ſoi- 
vum & ſecurum conductum, exire de Anglia, & wenire in 
Angliam, & morari, & ire per Angliani tam per terram 
quam per aquam, ad emendum vel vendendum ne onmions 
malis tolnetis per ant iquas & rettas conſuet udines præterquam 
m tempore guerra. Et ſint de terra contra vos guerrma, & 


1 71 2 * 


rales iuveniantur in terra noſſra in principio guerre, aftacbi- 


giti font darino corpornm fuurum i vil ferm, dente ſeiaint 
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235 be ſo publickly prohibited, ſhall have ſafe and 


4 nobis, vil 6 Capitali Fuſticiario neftro, quumodo Mercate- 


res rerræ noſtræ tractantur, qui nunc inveniuntur in terra 
illa contre: nos guerrins ; & fi naſtri ſalvi ſim, ibi ali ſalvi 
. By which it is declared, that all Merchant- 
Strangers might be publickly prohibited to Trade 


into this Realm, be they in Amity, or otherwiſe. 
2. All Merchant-Strangers in Amity, except ſuch 


A ddit G andn, 


ſure conduct in ſeven things. . — 

. To depart out of | 5 | yu” 
: To — into 3 „ de his qus 
2. 99 . \ temporariam 
3 To tarry in 2 115, = England. in hoſtico mo- 
4. By Water and Land to go in, and ram agitant, 

through bond intelligendum 
5. To buy and ſell. pee 9 2 HO 
6. Without any manner of evil Tolls, - ent; v 
7. By old and r ightful Cuſtoms. Horum vita ab 


1 a pg | 4, »  armas aliena: 
Eft ac ſub hoc nomine continentur ſimul alis opifices & artifices quorum queſtus pa- 
cem amat, non bellum. Grotius de Fure belli, lib. 3. cap. 11.6 124 


X. But concerning ſuch. Merchant-Strangers, 
whoſe Prince is in War with the Crown of England, 
if they are found within the Realm, at the begin- 
ning of the War, they ſhall be attached with a Pri- 
vilege and Limitation, i. e. without harm, of Body 
or Goods; with this limitation, until it be known to 
the King, or his Chief Juſtice, how Merchants“ That &, the 
of England are uſed and intreated in their Country, Keeper ot the 
and accordingly they ſhall be uſed in England, the Realm in his 
ſame being Jus Belli. But for Merchant-Stran i din "TRY 
nat come into the Realm after War begun, they — | 
may be dealt withal as open Enemies, it being the vnde ſunt ju- 
Policy of England ever to entertain Merchant-Stran- 74 Belli. Ce, 
gers fairly. In the 18th year of Ed. 1. in the Partia: Litit. fol. 58. 
ment Roll it is contained thus: Cive: London petum „„ 
quod alienigeni Mercatores expellantur a Ci vitate, quia di Wn 85 9 5 | 
cantur ad depauperationem Civium, & —— Reſponſio num. 55, ID 
Rex int endit quod Mercatores ex ranei ſunt idonei & uti- 
les maguatibus, &c. & non habet Concilium eos expellendi. 

However, though great Immunities were granted Ror. Taſcon. 
them, yet they always found Sureties that they ſhould 35 f/ 2 w 
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not carry out the Metchandize which they brought 


in. RIO RS aches ice aces 
XI And at this day, if they bring in any Mer. 
chandize into the Realm, and fell the fame for Mo- 
nies, they are to beſtow 'the ſame upon other Mer. 
4 E. 4. caps 5+ chandizes of England, withour carrying of any Gold 
5 H. -cap. 9. or Silver in Coyn, Platè or Maſs ot, on forfeiture ; 
I the principal reaſon of this was as well to preſerye 
and keep the Gold and Silver within the Realm, 3, 
for the increaſe of the Manufactures ;' and the ſams 
at this day extends as well to Denizens, fo made by 
Letters Patents, as Strangers; however he may uſe 
the ſame in payment to the King's Liege People, 
1 without | incurring the Penalty of the Statute of 4 
I Seat. 17. E. H. 4. but yet in ſtrictneſs of Law, ought not to re- 
pe roy — ceive * any Gold in payment. . 
a. g. *7 XII All Merchant. Strangers that ſhall be made 
* $ H. 6. c. 14. Denizens, either by the King's Letters Patents, or 
11 H. cap. 14. by Act of Parliament, muſt pay for their Merchan- 
22. F. 8. cap. 8. dize like Cuſtom and Subſidy, as they ought, or 
1 Elix. cap. 1. ſhould pay before they were made Denizens. 
Co. 2+ e. XIII. Every one that buys and ſells, is not from 
7 ine Cod. thence to be denominated a Merchant; but only he 
1,222.6 41. who trafficks in the way of .Comnierce; by Impor- 
ceat. in Leg. tation or Exportation; or otherwiſe in the way of 
meren 66. © Emption, Vendition, Barter, Permutation, or Ex- 
in Leg. e. change, and which makes it his living to buy and 
2070 ve. fell, and that by a continued aſſiduity, or frequent 
ſianif. I f 3 
8 Negotiation in the Myſtery of Merchandizing : But 
thoſe that buy Goods to reduce them by their own 
© ejicien; 88. Art or Induſtry into other Forms than formerly 


jt, they were of, are properly called Artificers, not 
Merchants: Not but Merchants may, and do alter 
6 Commodities after they have bought them, for the 


more expedite Sale of them, but that renders them 


Paul. d: Caſtr. not Artificers, but the ſame is part of the Myſtery 


tu Leg: eum f. of Merchants; but Perſons buying Commodities, 
ar Injr. though they alter not the Form, yet if they are 
ſuch as ſell the ſame at future days of payment for 
greater price than they colt them, they are not pro 
perly called Merchants, but are Uſjurers, though they 
obtain feveral other. names, as Ware: huuſe Keepers, 10 


the like; but Bankers and ſuch as deal by Exchange, 
are properly called Merc hauts. 
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XIV. The Wares, Merchandizes, Debts or Duties F. N. B. 117. B. # 
that Merchants have as joynt Traders, or Partners, 35 E. 37+ Co. 0 
3 on Litter. fol. 
ſhall not go to the Survivor, but ſhall go to the Ex- 182. . 
ecutor of him that is deceaſed. And the Executor may gem mercarors. 
joyn in an Action with the ſurviving Merchant, 2 am jus accre- 
Levins 188. Hall againſt Haſfem. nd anter 
ftwo joynt- Merchants occupy their Stock, Goods, * Per 
and Merchandize in common to their common ere, eu,, 
profit, one of them naming himſelf a Merchant, on baker. 
ſhall have an account againſt the other naming him * Co. ſup. 7:2. 
a Merchant; and ſhall charge him as Receptor Jeng- 7% 172. 40. 
riorum ipſius B. ea qaacunque canſa & contrattu, ad com- Ig. Jol. 77: 
i munem utilitatem ipſorum A. & B. provenient ficut per Legem 
Mercatoriam rationabiliter monſtrare poterit, 10 H7. 16. 4. 3 
If there be ſeveral Owners of a Ship, and they fall Lex O eron. 
out, the Ship notwithſtanding this EEE may Fart ners of a 
make one Voyage upon their Common Charge hip dilage 
and Adventure, before ſuch time as they ſhall be. 
ſo much as heard to diſſolve the Partner- ſhip; but if 
\ after that they cannot Agree, be who deſires to be 
4 Free, is to offer to tlie reſt his Part at a Price, 
4 as he will either give or, take; which if he will not 
f do, and yet — — to {ell the Ship, forthwith the 
reſt of the Owners or Partners then may 
9 Rig the Ship at their own Charge, and upon the 


r 


\#. . T ER, SES af . 26. 1 +. 
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t Adventure of the Refuſer, ſo far as his Part doth p 
i extend, without any Account to be made unto him 
n of my Part of the profit at her Return. But they 
y are bound to bring her Home ſafe, or to anſwer 
1 him the value of his Part: But if the Perſons Part- 
. ners who have the greateſt Share or Part of the 
le Ship refuſe to continue the Partnerſhip, with one 
Un who hath but one Part or a ſmall Share in the 
chip, ho cannot ſell or Part with his Part at a 
5, Price ſet, without great Loſs, nor is of Ability to 
0 Buy their Parts, then are they all Bound to put thę 
5 Ship to an Appraiſment; - and fo diſpoſe of her by 
95 dale, or fetting her forth on the Voyage according 
y to fuck Apprailment. And if tor want of Buyers, 


id the poor Partner can iieither ayoid.che Oppreſſion 
he | 8 ; 9 
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the Richer, nor yet the Rich fatisfie the poor Man, 
who alſo may be obſtinate and wilful, then may 

the Judge of the Admiralty, Sentence or decree the 
ſame, as he may do in Omnibus aliis bonæ fidei Action. 
wnibav. Lex Area, 110, 120, Ho i 
A&ion againſt In an Action upon the Cafe againſt A. the Plantiff 
one when two declares upon the Cuſtom between Merchants, Cc. 
promiſed That if two Merchants are found in Arrear upon 
| an Account, and they promiſe to Pay it at certain 
Days, that any or either of them may be charged 
for the whole ſingly; and then ſhewed the account that 
A. and B. were found in Arrear ſo much &e. And 
promiſed to Pay it at certain Days, but did not, 
and the Plantiff brought his Action againſt A. only, 
and reſolved that it lay. Child againſt Guyot, 2 
Rolls Abr. 502. | wy 
If two Merchants have a joynt Trade, and one of 
them accept a Bill of Exchange, if he do not pay 
it, an Action lyes againſt the other, per Twiſden, 
Stiles 370. but rather againſt both, 


ED XV. And as the L eſtabliſhes ſecurity for their 
oy in verſus Eſtates, ſo it gives them other Immunities in their 
| E. K : _ Commerce; for if one Merchant draws a Bill of 
7% © © © Exchange upon another, be it in-Land or out-Land, 

(if it be by way of Exchange) the acceptance of 
the Bill by the Party ſhall bind him to that Party, 
to whoſe uſe the Money in the Bill is to be paid, 
and he may bring his Aion in his own name, per 

Legem mercatoriam. | | . | 

And ſo it is, if a third Perſon, that is à Stranger 
to the Bill, ſhall accept the ſame for tbe bonour of the 
Drawer, it ſhall bind him as effectually, as if he upon 
whom the Bill was drawn had accepted it; and 
this by the Cuſtom of Merchants. | 

Merchandize is fo Univerſal and Extenſive, that it 
19 | 15 in a manner Impoſſible, that the Municipal Laws 

of any one Realm ſhould be ſufficient for the or- 
| dering of Affairs and Traffick relating to Merchants. 
_ The Law concerning Merchants, is called the Law 
Merchant from its Univerſal concern, whereof all 
Nations do take ſpecial Knowledge, and the Com- 
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mon and Statute Laws of England, takes notice of 
the Law Merchant, and leave the Cauſes of Mer- 
chants if many Inſtances to their own peculiar Law. 
As in the 13 Ed. 4: 9, 10. A Merchant Stranger made 
Suit before the Kings Privy Council, for certain 
Bails of Silk Feloniouſly taken from him, ;where- 
in it was moved that this matter ſhould be determi-- 
ned at Common Law; but the Lord Chancelor 
anſwered, that this Suit is brought by a Merchant, 
who is not bound to ſue actording to the Law of 
the Land, nor to tarry the Tryal of 12 Men. And 


it was there likewiſe: refolved by all the Juſtices, 


that if the Merchandizes of ſuch a Merchant Stran- 
ger be ſtolen and waved by a Felon, the King him 
ſelf ſhall not have them' as Waifs, otherwiſe of 
the Goods of a Common Perſon. Vid. 27 Ed. 3. cap. 
20. e ee £290 [EE co (32-0 e 
In War, Merchants in an Enemies Coutitry, ars 
Priviledged from any Violence to be offered them, 
Grot. de jure belli et pacis. lib. 2. cap. f 1. ſect 12. | 
There are likewiſe (for the 4ccommodatton of 
Commerce and Traffick ) in all Countries, Privi- 


ledged Ships and Boats ſerving the Country or the 


Prince; which have great Prerogatives ot being 
Free of Impgſts and Cuſtoms, and nor ſubject to 
Arreſts. And all Ships are ſubject to this Service 
upon Command, and if they refuſe, the Ships are 
Forfeited, by the Law Maritime, Lex Mecrcat. 110, 
ITF, r N | 7 
If a Merchant commit any Offence, for whict: 
he is to be Amerced, this Afnercement, ſhalt be 
Salud Merchandizd (ud, For that Trade and Praffick is 
the Livelyhood of a Merchant, and the Ife of che 
Commonwealth, wherein the King and every Sub- 
ject hath an Intereſt, Magna Cb. cap. 14. 2 Inſt. 


28. | p35. 

By the Frar. of the 5H 4; capi 7. Merchants Alien 
ſhall be uſed in this Realm as Denizens be in others. 
To call a Merchant Alien Bankrupt is Action- 
able, Turloot cont, Morriſon. Nl. 198. 1. A 


fan deliverel Kerſies to be ſold in Spain, che 
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Factor ſells to one who becomes a Bankrupt, and 
it is a Law in Spain, that if the Factor enter it be- 
fore a Regiſter and had a 'Teſtimoriial, that he ſhall 
be diſcharged. And the Court faid we will judge 
here, that he ſhall be diſcharged. Caps and Tucker, 
2 Rolle Rep. 1 %%. UT Mie, © | 
Debt upon a Bill by a Merchant, to pay Foreign 
Coin amounting to ſo much, to be paid upon the 
Feaſt of the Purification called Candlemas day. Upon 
non eſt factum pleaded, Verdict for the Plantiff. Moved 
in Arreſt of Judgment, that the Declaration was not 
good, becauſe Payment at Candlemas is not known 
in our Law, yet the Judgment was affirmed, for 
that amongſt Merchants, ſüch Payment is known 
to be on the 20th of February, and the Judges 
ought to take notice of it, being uſed among Mer- 
chants, for the maintenance of Traffick, Perriſa 


N and Pounteys caſe, Tel. 1 35. 1 Brow. 103. .: 
Mich. 12 XVI. All other Subjects are reſtrained to depart 


they might paſs the Seas without Ligpnce, though 

XVII. It was once conceived, that thoſe Law: 

which were prohibitory againſt Foreign Goods, did 

not bind a Merchant-Stranger; but it was ruled o- 

therwiſe: For in the Leagues that are now eſta- 

bliſhed between Nation and Nation, the Laws of 

either Kingdom are excepted ; and therefore as the 

: Engliſh in France, or in any other Nation in Amity, 

19 H. 7. are ſubje to the Laws of that Country where they 

1 „ reſide; ſo muſt they of France, or any other Coun- 

1 3 try be ſubject to the Laws of England, when reſr 

de yale, Paſch. dent here; and therefore if a French man imports any 

36 Eliz.in the Points, Laces, Belts, Hats, and the like, they are 
Exchequer. forfeitcd. | 

X VIII. The marking of Goods is of a great con- 

ſequence, as in relation to the ſetling the property 

of the Merchandize. in the right Owner ; 2 10 

5 | Court 
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Courts of Juſtice, both the Civil Law and the Com- 

mon Law hath a great reſpect to the fame, therefore 

the uſe has been, that every particular Merchant 

hath his particular Mark appropriated to him ; by 

which means, if the Perſon is of any value conſi- 

derable, as in relation to Commerce, his Mark is 

preſently known, 1 | 

Every Merchant is to ſet down his Mark upon his 

Books of Accompt , wherewith his Commodities 
are marked; ſo Companies and Societies have their The Cutlers 
particular Mark: No Merchant ought to uſe ano- Caen de 
ther Mark, without leave firſt had ofthe Party whoſe e 1 
Mark the fame is; for as Flags are the Enſigns that particular 

ive conuſance of the Nation whoſe Ships they are, Mark, which 
o Marks ak to Rn the Owners of their Pro- pps "ns 
perty, without confuſion or damage: And though er AP Por 
0 12 the Mark of another Man a not the _ Ges. 
perty, yet it may work ſuch a detriment as may be lar order and 
rery miſchievous; and therefore by the Common Law leave of the 
of England, if F. S. ſhall maliciouſly ſee the mark Company and 
of J. D. upon his Goods, to the intent J. D. ſhall or Sf, Card de 
may be brought into any trouble, or put to any dam- panies 2 Cre 
age Or charge, an Action of the Caſe will lie againſt fol. 47 1. 
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Of Factozs, 


I. Factors, their qualifications h 


generally conſidered, in refe- 
rence to their employment. 
I Of Commiſſions,and the words 


in the ſame, that qualifie them 


in their employment. 

HI. Of Commiſſions to Fattors 
that limit their act ions. 
IV. Of a Factor that deals for 

* ſeveral Merchants, of the Ob. 


| ligations that oblige, and not 


. » oblige euch other. 
V. Of their power, conſidered in 


' reference. to the diſpenſing || 


with the Debtors of their 
Principals. | 


VI. HNpere the falſe Entry, or 


* 0 


unfaithfulneſs of the Factor 


ſubjects him to anſwer dam- 


the like committed by the 
Principal, where to anſwer 
to the Fay. 
VII. o/ ery remitted to Fac. 
tors, and loſt in their poſſeſſ. 
on, who 3 
VIIL Bills of Exchange dravn 


en the Factor by the Princi- 


pal, and acce ted, but before 
dy of Payment the Principal 
becomes Bankrupt whether the 
5 fame muſt paid. 
IX. Of Freighting of Ships by a 
Factor, where he is obliged to 
fee the fame diſebarged. 


I 


X. Of tbe general Rules to 


be uſed touching the Con- 
£ firu ion of their ations, 


— 


age ig his Principal ; and of 


9 


I. A Factor is a Servant, created by a Merchant's 
1 Letters, and taketha kind of Proviſion called 


Factorage, ſuch Perſons 


are bound to anſwer the 


loſs, which happens by over-paſſing, or exceeding 
their Commiſſion; but a ſimple Servant, or an Ap- 


* 


rentice can only incur his Maſter's diſpleaſure. The 


paniard hath a Proverb, Quien paſſa E pierde 
on, 


Pro vi ſion; He that exceeds 


. bis Commi 
Factorage: But time and experience 


ſhall loſs bi 
ch taught 


them to know better things; for now it is, Subolcs 
la paga, His Purſe muſt pay for it. The gain of Facto- 
rage is certain, however the ſucceſs of the Voyage 
proves; and it is the prudence of Merchants to 

uſe | honeſt and induſtrious Perſons, for otherwiſe 
the Factor may grow rich, and the Merchant poor, 
the firſt being ſure of his Reward, the latter uncer: 
ear PLE a COONS! 
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II. In Commiſſions they now generally inſert 
theſe words: Diſpoſe, do, and deal therein, as if ut were 
'own ; by. which the actions of the Factor are to 
be excuſed, though it turns to his Principal's loſs, be- 
cauſe it ſhall be preſumed he did ir for the beſt, and 
according to his diſcretion. 15 20 
III. But bare Commiſſion to a Factor, to ſell and 
be diſpoſe, will not enable him to truſt, or give further 
er day ofpayment; for in the due execution of his Autho- 
rity, he ought on a Sale to receive quid pro quo, and 
f. as he delivers one to receive the other; for otherwiſe 
5 by that means, as they may truſt ſix Months, they 
un may truſt ſixteen years: Nor by the virtue of that | 
i WW Clauſe, of Doing 45 if it were their own, may they truſt 7 7ac. B. . 
ore out to an unreaſonable time, as ten or twenty years Ree 416. Bar- 
inftead of one, two, three Months, which is the n © 5ad- 
" WM cuſtomary time for the like Commodities: And ſo _ 1 
it was adjudged, where one had remitted Jewels to * no * 
his Factor in Barbary, who diſpoſed of the ſame to Mad. 105. 107, 
BH Mulleſuack the Emperour, for a Sum certain to be | 
to paid at a time, which being elapſed, the Factor not 
on. obtaining it, was forced to make the ſame good to 
his Principal. 5 
IV. Again, one and the ſame Factor may act for 
ſeveral 1 who muſt run the joynt riſque 
at); of his actions, though they are meer Strangers to 
led one another; as if five Merchants ſhall remit to one 
the Factor five diſtinct Bales of Goods, and the Factor 
ing makes one joynt Sale of them to one Man, who is 
Ap- to pay one moiety down, and the other at ſix Months 
The end; if the Vendge breaks before. the ſecond pay+ 
erk ment, each Man muſt bear an equal ſhare of habe. 
and be contented to accept of their Dividend of the 
ght Money adyanced, 5 0 
oles But if ſuch a Factor draws a Bill of Exchange up- 
&o- on all choſe hve Merchants, and one of them accepts 
age the ſame, the others ſhall not be obliged to make 
; to good the payment, Tamen quære de hoc, 
vill V. And as the Authority and truſt repoſed in Fac, Mic. 1 Fac, 
bor, MM tors is very great, ſo ought they to be provident in 1 . 
cer: IM. their actions for the benefit of their Principals ; and — . 
„ ibgrefore if Factors ſhall give time roa Man for pay- 2. 
. In HF > £62 t + .- Rr 4 vw es 3 2 aleat 55 


A 
ä % ** 825 


„ —— — 


— —-— e 


"' 
| 

| 
J 

| 

| 

4 

4 

| 
4 


— * on verſui 
£# ke. Irin. 7. 
Fac, 11 . 
Lane Rep. 5; . 


Df Factoꝛs. Dock II. 
ment of Monies contracted on Sale of their Princi- 
pals Goods, and after the time is elapſed, they ſhall 
fell Goods of their own to fuch'' Perſons for ready 
Caſh (leaving their Principals unreceived) and 
then ſuch Man break, and become inſolvent, the 
Factor in _— and honeſty ought to make good 
the loſſes, for they ought not to diſpenſe with the 
non-payment of their Principals Monies, after they 
become due, and procure payment of their own to 
another Mans loſs; but by the Laws of England they 
cannot be compelled. i O76 | 
VI. Yet if Goods are remitted to a Factor, and up. 
on arrival he ſhall make a falſe Entry at the Cuſtom- 
houſe, or Land them without the Cuſtomer, where- 
by they ſhall incur a ſeizure or forfeiture, whatſoe- 
ver the Principal is endamaged, he muſt inevitably 
make good, nor will ſuch general clauſe help hin 
as above: But if a Factor makes his good Entry accor- 
ding to the Envoice, or his Letter of Advice, and 
it falls out the ſame are miſtaken, if the Goods ſhal} 
be loſt, yet the Factor is diſcharged. R 

And as Fidelity, Diligence, and Honeſty are ex- 
pected from the Factor, ſo the Law requires the 
like from the Principal, judging the Act of one 10 
be the Act of the other; and therefore if a Merchant 
ſhall remit counterfeit Jewelsto his Factor, who 
{els and diſpoſes them for valuable Conſiderations, 
as if they were right, if the Factor receives any lot; 
or prejudice thereby, by Impriſonment, or other 
Puniſhment, the Maſter ſhall not only make good 
the damage to the Factor, but alſo render Statisfac- 
tion to the Party damnified: And ſo it was adjudg- 
ed, here one How was poſſeſſed of three counter- 
feit Jewels, and having Factors in Barbary,and know- 
ing one Sout bern, a Merchant, was Reſident on the 
place, conſigns thoſe Jewels to his Factor, who re- 
ceiving them, intreated. Soztbern to fell thoſe Jewels 
for him, telling him that they were good Jewels; 
whereupon Southern, not knowing they were coun- 
terfeit, ſold them to the King of Barbary for eight 

hundred pounds (they being worth really but one 
6:1 hundred pounds) and delivered. the Money 5 the 
. | 3 „ actor 
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5 Factor, who remitted the ſame to- How ; the King Hill. 25 Jae. 
1 of Barbary not long after finding himſelf 'cozened, 2 Rolls. Rep. 5. 


7 I committed Sourbery ro Priſon till he repaid the eight 5 48. 
a hundred pounds. Whereupon Southern coming for 3 
- England, brought his Action againſt How, and had 127. Popham. 
{ Judgment to recover his damage; for the Principal 143, not re. 
: ſhall anſwer for his Factor in all caſes where he is ved in that 
7 privy to the Act or Wrong: And ſoit is in Contracts, % 
) if a Factor ſhall buy Goods on the account of the _ 1 Elx· 
; Principal ( eſpecially if he has uſed ſo to do) the 3 9 
Contract of the Factor will oblige the Principal to Caſe, Colasbr. 
. à performance of the Bargain. „ 139 
- VII When Factors have obtained a Provenue of 
N profit for their Principal, they muſt be careful how 
- they diſpoſe of the ſame, for without Commifſſion 
or Order they muſt be reſponſible. Goods remit- 
ted to Factors, ought in honeſty to be carefully pre- 
; ſerved, for the truſt is great that is repoſed ; and 
therefore a Factor robbed, in an Account brought a- 
] gainft him by his Principal, the ſame ſhall diſcharge 
; him *. Ando it is if a Factor buys Goods for his * Sourtheſs 
- Principal which afterwards happens to be damnifi- Cale, Cok, lib. 
5 ed, the Principal muft bear the Misfortune; But 4. fo. 83. 
) ifia Factor ſhall diſpoſe of the Goods of his Princi- a 
b pal, and take Money that is falſe, he ſhall there 
1 make good the 10s; yet if he receives Monies, and 
55 afterwards the ſame is by Edict or Proclamation lefl- 


5 ened in value, the Merchant, and not the Factor, 
* muſt there bear the Jos. | | Sc 
d Again, in Letters of Credit, the Factor muſt be 
— ſure to ſee, whether the Commiſſion is for a time 
ro certain, or to:fuch a value, or fiot exceeding ſuch 


5 a Sum, or general, in which he muſt have a care- 
7 ful Eye. oy =_— 33 1 1 85 | 
e VIII A Merchant remits Goods to his Factor, and 


2. about a Month afrer draws a Bill on him, the Fac: 

15 tor having Effects in his hands, accepts the Bill, then 

fs the Principal breaks againſt whom a Commiſſion %% wa... 
1- of Bankrupts is awarded; and the Geods in the Fac- ty mad nor re- 
if tors hands are ſeized; it has been conceived, the lieve in lach. 
[+ Factor muſt an{wer the Bill notwithſtanding, and a. 

e come in 4 Creditor for fo much as he wits err 

01 13 4 | force 
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forced by reaſon of his acceptance to pay. 
IX. If a Factor enters into a Charter- party with a 
Maſter for Freightment, the Contract obliges him; 
but if he lades aboard generally the Goods, the Prin- 
cipals and the Lading are made liable, and not the 
Factor, for the Freighment. __ ,. .. : 
The Principal orders his Factor, that as ſoon as he 
hath loaded (he having Monies in his hand) to 
make an Aſſurance on the Ship and Goods, if the 
Ship happens to miſcarry by the Cuſtom of Mer. 
chants, he ſhall anſwer the ſame, if he hath neglec- 
ted his Commiſſion ; ſo it is if he having made an 
Aſſurance, and loſs hath occurred, he ought not to 
make a Compoſition without orders from his Prin- 
cipal. i 5 | 
X. Generally the actions of Factors do depend on 
Buying, Selling, Freighting, and all other the Heads 
that have been treated in the Second Book, by which 
their employment is univerſal in Matters Maritime 
and of Commerce; and the queſtions which would 
ariſe touching the ſame if treated on, would be in 
inſinitum: However theſe are to he the Standard rule: 
which ſhould goyern their actions, vix. honeſty, 
faithfulneſs, diligence, and obſerving of Commit? 
on, or Inſtructions, which being conſidered, and 
weighed by thoſe that ſhall be Judge of their Actions, 
2 right underſtanding and determining of the mat- 
ters ariſing between them and their Principals, 


would ſoon be ended. 5 
But thoſe ſorts of Factors that have wanted thoſe 
things, ſeldom or never render any other account, 
but long and tedious Chancery-Suits, by which they 
not only have endamaged their very Trade, but 
ſeek to marry their Principals to a double affliction, 
by obliging them to ſue either a Beggar, or that 
which is worſe, a naughty Man : 
On the other hand; Fackors that behave themſelves 
worthily and prudently in the Service of their Prin- 
Cipals ought after their tedious Service be numbered 
amongſt thoſe that juſtly challenge that worthy de- 
nomination of Merchant: And ſuch was he who ne- 


rer made breach of Commiſſion in the ſervice of his 
M - on +++ Prancipal, 
} xo „„ 


* . 
& 
F +\ 


Princi il, but once; that was, when Wines were 
committed to him to diſpoſe of, but the price (by 
reaſonof a glut) fell, advice been given to the Prin- 


Cipal of the fame, who immediately in paſſion writes 


to his Factor to take a hammer and knock out the 
heads; but the Factor conſidering (that leave muſt 
be given to loſers to ſpeak ) knew better things, and 
kept the Goods, and fold them for their full value; 
and when Accompts were to be made, inſtead of 
bringing to the Accompt of Wines , their heads 
knock'd out per order, worthily brought per contra, 
ſold at their intrinſick yalue. Such faithful Miniſters, 
I ay, juſtly deſerve that of our Saviour, Well done, 
dc. and to be no more called Factors, but Merchants, 
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Of the Laws of Mature and of Nations, 
I. Of the variety and cantrarie: I VIII. Subjects ought not to ſeel 
' ty of humane Ad ions, and] Fuſtice in the Territory of a. 
from whence they Jpring- _ } mother Prince, bus in their 
at happen | own, unleſs the Defendant be- 
in the obſtructing our Inqui- come Fugitive. 
fition in finding that which is IX. Of Kingdoms equal in Pop- 
lawfulls. l er cannot be commanded, but 
III. Humane Laws from whence | entreated, may be to execute 
they flow, and wherefore the] the Judgment: of another by 
Laws of Nature are above ours. | the Law of Nations. ; 
IV. No Man naturally more à X. That ſuch power of executing 
Fudge than another of Na- | the Fudgments or Decrees of 
tures Laws. any Foreign Nation, extend; 
V. Natures Laws are inſtituted | not to thoſe of Life or Ho- 
For inward goodneſs and vir- | nour. ; 
tue, but State-Lams for quiet | XI. Of executing the Judg- 
and repoſe. | ments given in a Kingdom 
VI. Of pimiſhment required by | abfolute, in another "that i; 
Kings againſt thoſe that vio - annexed by Conqueſt ; and 
late the Laws of Nature or of the difference of that, and 
Nat ions, though the ſame touch one by Union, 6 
not them, nor their Subjects, | XII. Where that right fajls in 
and of puniſhing an equal. Plantations, and the reaſon 
VII. Of puniſhing an equal, | of the ſame, ' © 
where that right fails, and 


rhe reaſons of the ſame. 


— 


I. D Lain reaſon ſnews us, that Natural and Mathe- 
matical Cauſes have more certitude than Ci- 


vil; for Nature is always uniform and alike in its o- 


perations: Hence fire always burns, and never 
wets; a ſtone in the Air naturally tends downwards, 


and never ftays tir the middle. In Mathematical 


Cauſes, ordinarily the forms are ſuch, as have no 
middle interpoſed, as between even and odd there 
is no medium parti participationis, between a right line 
and a crooked ; there is no middle ſort of line; thus 
two and two always make four. 8 


to the other, ſometimesmore to that which isabſolutely 
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Book III; O©f the Lats ot Nature, &c. 469 
II. But civil and humane actions proceeding from 

2 mutable and various Principal (the Will ) can- 1n quid na. 
not always be alike or uniform: And beſides. the |; urale ſit ſpe- 


5 o 2 A 5% j 3 & 4 © 
Will within, humane Actions without, are ſubject = e * 


to different Circumſtances, and to infinite Encoun- aum naturam 
ters; by reaſon of which their exceſſive number, ſe habene, non 
they cannot be foreſeen while Men are making 7* 4pravars;, 
Laws: Hence we may underſtand wherefore it is; me TO 
ſaid, Ommis definitio in june eſt periculaſa; and that ſm- 
mum Jus at ſome time may be found ſumma injaria ; as 
to render a Man his Sword, whenhe 15 actually mad, 
&c. And as Circumſtance hath power to change the 
matter, ſo in the form of the Action, it leaves in 
the middle a latitude, ſometimes inelining to one ex- 
treme, ſometimes to another. EIN 

For Example, betwixt that which by precept we are 
commanded ever to do, and that which weare com- 
manded never to do, is placed that which is lawful for Non idzo id 
us now and then to do, or not to do, in matters of our Deum velle, 
own right ſo far as they ſeem expedient, or not ex- 24 744 um eſt 
pedient for us: Thus Foſeph is called a juſt Man, be- 7 Goa 2 
cauſe he thought of divorcing himſelf from Mary, Lau) as 
though upon circumſtances he would not, &c. But Dew voluit. 
that which perplexes us all here is, that this licitum Anaxarchus 


leans ſometimes more tothe one hand ſometimesmore 5 Ply Gar. 


lexardro. 


good, ſometimes more to that which is abſolutely bad; 
from whence grow ſ{cruples and doubtings, whether 
in ſuch twilight we really participate more of light 
than of darkneſs, thatis, more of good than of bad 

III. Humane Laws grow moſt out of theſe mid- 
dle things, ex mediis licitzs ; and upon right examina- 
tion we find, that a Man hath nothing elſe to diſ- 
poſe, for we (poor ſubordinate Veilels ) cannot fo hi. 11. 
much as deliberate de «bſolute debitis, and abſolute illici- Controv. 54. 4. 
tis, for they were in force before Man, Prince, or 
People were in being, and God himſelf cannot now 7977 de Fu. 
alter them, they flowing intrinſecally, either from his . % 4 Pa. 


danctity, Wiſdom and Juſtice, as he is a Creator and 1 — 
Govęrnour; or elſe they flow from Nature, whofe 
rlfWaccording to God's making it by that which 1s 

in Himſelf) is right reaſon and honeſty. This up- 


right 
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Of the Laws of Mature, c. Book III. 


' tightneſs of Nature, together with thät obligation 


we have to be ſubject to it, was not a moment after 
us, and therefore we could not determine any thing 
about it; for which cauſe we have not a legiſlative 
Power to alter or diminiſh any of Nature's Laws. 
IV. St. Paul tells us, of thoſe who without any after. 
knowledpe of God's revealed Will or Laws to Man, were con- 
2 by iboſe of Nature alone in the puniſhing the break. 
ers thereof. No Man is naturally more a Magiſtrate 
than another, otherwiſe whitt meant Cain, when af. 
ow his Murder he cryed, boſee ver ſhall find me; will 
V. And though humane Laws remember us of thoſe 
things, yet it is not as if they gave their original and 
rimary force of obliging ; yea, reaſon df. State is 
hot buſied ſo much about inward Piety and Vertue, 
as it is about publick quiet and repoſe, or thoſe acti- 
ons which regard another Marrs receiving right or 
wrong: And hence it is that great prodigality is not 
fo ſeverely puniſhed as a little robbery; and that 
inalus bomso poteſt eſſe bonus Cives, the reaſon is, becauſe 
though he may do himſelf wrong in his own rights, 
Yer he may always do other Men right in theirs ; nei- 
ther is there any clear reaſon, wherefore thoſe leſſer 


ins and impieties ſhould be puniſhed by any but God, 


who is wiſeſt to know'them, juſteſt to weigh the 
merit of them), and powerfulleft to puniſh them. 
This is the ſtate of God's, and of Nature's Laws, 
to which we are all equally obliged, but our floating 
and circumſtantiated Laws are only to give a rule 
for an equal and mutual community in things, which 
God and Nature gave us to diſpoſe of as we would 
our ſelves. 5 MEE: INT 
VL Hence it is, that Kings, and ſuch as have e- 
qual power with Kings, have a right to require Pu- 
niſhment, not only for Injuries committed againſt 
themfelves or their Subjects, but for then alſo tha: 


do not peculiarly touch themſelves, whatſoever the 
Perſons that do unmanly violate the Law of Nature 


* 


or of Nations, for the liberty by 


provide for humane Society (as hath been already 
Gientioned ) was in the Rand of Every Man; but 


ter 


uniſhments to 
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Book III. and of Nations, 471 
after Commonwealths and Courts of Juſticc were Grotius de u- 
ordained, it reſided in the hand of the higheſt Pow- '* arms ac Pa- 
ers, not properly as they are over others, but as they 21. 44. 2. f. 
are inder nne: For ſubjection to others has taken a- 
way that right; yea, ſo much more honeſt it is to 
vindicate other Mens injuries than our on, by how 
much more it is to be feared; that a Man in his own 
by too deep a reſentment may either exceed a mea- 
ſare, or atleaſt infe& his Mind; however, this right 
of puniſhing an equal remains ſtill in thofe places 
where the People remain as in great Families, and 
not in Cities, or under ſome Government; and 
therefore thoſe that have now Poſſeſſions of an 

rts of the New World, or American Ifles, till ches 
— either voluntarily ſubmitted to a Government, 
or put them and their diſcovery into the hands or 
protection of ſome Prince that may exerciſe power; 
there remains the old and natural right of puniſhing 
for offences: So likewiſe where Perfons ſhall be aſ- 
faulced by Pirates on the Seas, if they be-overcome, 
they may be immediately executed by the Law of 
Nature; for otherwiſe there would be a failure of 
power to puniſh fuck : Beſides, the old natural liber-Vide Chap. Pi. 
ty remains in all places where are no Judgments ; racy, S. 11, 12. 
fo where they are taken and brought to a Port, and 
the Judge openly refuſes the Tryal of them, or that 
the Tryal of them cannot be had, without an appa- Leg. extant. O- 
rent detriment and loſs to the Captors, Juſtice may od metut. 
be done upon them by the Law of Nature * 

VII. Two Pirates reſolving to aſſault and rob the 
next Veſſel they meet with, (net knowing each o- 
thers condition or deſign ) encounter, and the one 
happens to be overcome by the other ;,the queſtion: 
is now, whether the above-mentioned right ſo far 
remains, as that the ſtronger may execute him whom, 
he hath overcome? Right Reaſon dictates, that the 3c; 1, at, 
evil-doer may be puniſhed, not who ſhould puniſh d. ber, * 
him; but that Nature ſufficiently ſheweth, that it is P4rcendo quod 
moſt convenient to be done by him that is — deber, Philo, 
our; yet doth it not demonſtratè this to be neceſſary, pot dm, 
except Superiour be taken in that ſenſe, that the e- 52 3 pots * 
vt-doer be thought to have made hinſelf thereby in . 

teriour 
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Pol. 1 


Rot. Parl. 

17 E. 3. num. 
25. cited in 
Rolls Abridg- 
ment, ett. Pre- 


. Of the Laws of Nature, c. Book III. 
feriour to any other, and to have as it were degraded 


Heaſts ſubject to no Man, andi ſuch are Pirates, who 


have no other donomination . but: Night-wolves, or 
Beaſts of Prey. By Nature it 15 ordained; That the bet 
ter command the worſe: And Ariftotle faith, The worſe are 


# 


pr 3 the uſe of the better as well in Natural: 8 


Artificials. It follows hence that at leaſt a guilty Perſon 
ought not to be puniſhed by another equally guilty, 
to which purpoſe is that Saying of Chriſt; I boſoe ver 
of you is wit bout ſen (that is ſuch ſin) let bim throw the 
firſt ſtone. . Pertinent is that ſay ing, + The: Sentence can 
have no aut bority, where he that judgeth is to be condemned: 
From whence it follows, that the right of puniſhing 
in ſuch caſe at ſuch time ceaſes. | 

VIII. On the other hand; Subjects that have juſt 
cauſe of Action, and inhabit under their own Sove- 
reign, ought not to wave his Juſtice, and. fly imo 
the Territory of another, but ought to ſeek it in 
their own, unleſs the Defendant becomes Fugitixe. 
One Richard Hieron being a Merchant of London and 


Leige man of the King, and born in England, com- 


menc d a Suit againſt, J. Walden Major of the Staple 
of Calice and other Merchants of the Staple, cauſed 
them to be arreſted in Flanders in the Court of the 
Duke of Burgundy, held in Bruges, for certain Inju- 
ries ſuppoſed by them to be made within the Juriſ- 


diction of the King of England at Callice; and after 


the Defendants did appeal to the Parliament at Paris, 
and were there diſmiſs d by a Judicial Sentence, for 
that they had no Cognizance or Ground to inquire 


or examine matters committed within the Juriſdicti- 


on of the King of England, and by his Subjects there 
inhabiting in a Foreign Court, the . Record does 
make mention, that this was an act ſo derogating 
from the Law, and of ſo high a Contempt, that it 
was enacted, ue byief de Pzoclamation ifſera, luy com: 
maundant a ſurceaſer ſon dit action, & que 8 il ni apꝛes 
ſue les dits Defendants ho2s. del Kealm d Angleterre 


rogatlve, fol. per altcun matter determinable under the Juriſdiction 
? and Obedience of the King of England ou l'on il ad 
donque il ſerca 

47 
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a c. he ſhall be put qut of the Protection of the King. Pe 

of I of Eng/and;, and forfeit all his Lands, Tenements, 

o Goods, and Chattels, and that no Pardon ſhall be to 


: - 


IX. Ker Kingdoms which are equal in power, and 
having no dependance on each:other, cannot be 
„ commanded nor corrected of another; but if there 


be a queſtion, to execute the Decree or Judgment Z 
„of one in the Territory of the other, there may iſſue. 

„forth a Commiſſion of Entreaty under. the Seal of 

e chat Court where, the Judgment was given, or: ar, 

» I {caſt under the Great Seal of the Prince, directed to. 

: che Judges in that place where the Defendant is reſi- 

g dent, and the Judge to whom the ſaid Commitſion : 
is directed may award Execution, according to the 

t Laus gf. Nations: And fo it was adjudged, where - 

ons having recovered, a Debt before the Governour of 

o Hieſtand, the Defendant upon that fled for England, the 

n Covernour, at the Requeſt of the Plantiff, iflued forth 

. his Commillion of Requeſt, directed Omnibus Agi 24. in B K. 
d N eribus jufra Regnum: Angle, rogans, to make Execu- Nell, Abrige 
don, of the ſaid Judgment; upon Which the Judge ment, 17ers 
le Jof che Admiralty in Fxgland iſſued forth an Execution Caſe upon a 
-d [of that Sentence, and the Detendant was taken, UB Corpus 
1c Jon which he brought his Habeas Corpus, and adjudged; 5 3 
u- che Sentence well executed by the Laws of Þ ations, Furado acaind 


Land accordin > to. the Common Lew of this Realm. _ Gregory 1 Sid. 


er So. likewiſe. if a Dutch-man takes up Goods at the 418. 
is, Port of Lendon, and gives a Note under his hand for. - 


it Nerecute the ſame P . POL 
ale differs from the firſt ; for by 


-ra induced at another time to do the like, and fo diſ- 
Os | 8 8 | 2 folye 


474 _ Df the Laws of Mature Book III. f 
ſolve the Judgments whereof they ſhould demand 
the Execution”, the which would be done more 
through jealouſie of the State, than for any injuſtice 
in them: Beſides, the Judgments or entences, þ 
which are matters of Record, and of the greateſt ſe. 
curity in a Kingdom, the' preſumption that th y lc 
were juſtly given, ſhall always be underſtood. | 
NX. But in the latter the ſame may be examined, 5 
that is, the Merchant may be heard as to his legal 
defence, either to the leſſening or diſcharging the W , 
debt or damage, but againſt the teſtimony certified, 
no objection can be made, but the ſame is admitted I t. 
as legally proved. gets at Proton 

But if there be a queſtion of honour or life, there 
they. may nor execute the Judgments of Foreign W Ji 
Judges, eſpecially if they have not known the merit 
of the cauſes or ſeen the Informations, or heardthe WM N 
Witneſſes ; but more eſpecially in England, for there 
can in no reſpe& whatſoever the life of a Man ( let 
his offence be never ſo heinous ) be brought to pu- R 
* Coke 4. n. niſhment without a 4 Tryal *, and that by the I. 
Nit. fol. 3% OY of Witnefles vivd voce to his face; ye IM m. 
Princes for the reſpect they bear each other, and Ill iec 
for the Good of Juſtice, though they cannot at the in 
bare requeſt of the Judges of another Prince, put iſ © 
them to death; yet they may for exemplary puniſh- Iſl m 
ments (which ought to be made upon the places or 
Where the fact was committed) yeild the natural Ill ;;; 
Soto de Fuft. Subject to his natural Prince, unleſs the Prince to / 
& Fure, . 5- whom the Fugitive is fled, finds that he is unjuſtly I 15, 

4. Ie Art. Jo n 34 id 
$:ar5us judica. purſued, for in ſuch cafes he is not bound to yeild I BI 
mus eſſe paucos them; yea, he is forbidden by the Law of God to dv 
aliquos mals reſtore a bond-man , which is fled into another I lik 
Ferre, quam Man's houſe. to avoid the fury of his Maſter. ne 
3 XI. And as the ſame is in caſes Foreign, fo like- La 
Zonaras, Wiſe in thoſe Eſtates that are under the Crown e Eng- I pr. 
* Paſch. 24. land; and therefore if a Man recovers againft * J. 5. ple 
Car. 2. in B. R in the King's Bench in England, and then the De- In 
an nter a fendant flies over into Ireland, the Judgment may be Ill the 
+ bag erde and certified over into the Chancery in belend, and they N the 
” may by Ailtimus ſend it into the King's Bench there, WI ba 
and they may award execution, or mY the 

| | the 
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in Scotland it is otherwiſe ; fo 
dom abſolute, and not like Ireland, which is a Crown 
annexed by Conqueſt, but the other is by Union; and 
50 they be united under one Prince ad fidem; 
eir Laws are diſtinct, ſo as if they had never 


and of Matlonss. 
the Party may bring his Action of Debt on 
the fame ; ſo the like has been done for- De- 
* 11 5 in the Chancery in England, which 


r that is a Ki 


en exemplified under the Great Seal, direc- 
ted to the King's Lieutenant, for the putting the 
ſame in execution there; but in no caſe a Judgment 
given in England may be certified over under any 
1 Seal, but that of the Great oe. 10 
Ut 


een united; and therefore the execution of the 


s 


Jude 
ty 


Nations. 


XII. But in Colon 


ents in each other, muſt be done upon Re- 
as above, and that according to the Laws of 


ies or Plantations, which are reduced 


into the condition of great Families, have not this 
Right of Requeſting, for they are governed by the 
Laws preſcribed by the Sovereigu of the ſame, who 
may ſet Juriſdictions, and make them places privi- 
ledged not to have the Perſons attached or arteſted 
in any other places, but within their own bounds ; 


ſo likewiſe upon their firſt forming or Inſtitution, 
may ſo declare that for any Debt or Contract made 


vr done inany place but in that of the ſame Planta- 


tion, they ſhall not be impleaded; and therefore an 


Virginia at this day, if a Man contracts a debt in Eng- 
land, & flies to the ſame. he cannot be there impleaded: 
But if a, Man takes up Goods, and carries the ſame 


dver thither, there he may be ſued in the place; ſo 


likewiſe if it can be proved he carried over the Mo- 


ney borrowed, and this amongſt others of the 
Laws and Conſtitutions of thoſe Plantations , is 


preſerved inviolably, the ſame being as it were a 
pledge and general ſafety, which is given to thoſe 


Inhabitants that ſhall reſort thither, and there plant 
themſelves for the good of the place; and although 


thoſe that thither fly, by reaſon of great and unre- 


parable loſſes, have contracted Debts far beyond 
eir àbiliey to farisfie, a failure of which, in ſtrict- 
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[ neſs of Law, may ( if the Creditor pleaſes ) ob- 
5 lige their Bodies to impriſonment; yet doth it not 
s thence follow that the ſame ought to be exacted; 
for though the Carcaſs of Man may gratifie the Re- 
venge of the Creditor, yet it never can pay the 
debt; wherefore if thoſe ends by themſelves in a 
moral eſtimation be not neceſſary ; or if other ends 
on the oppoſite wap occur, not leſs profitable or ne- 
ceſlary ; or if the ends propoſed by Impriſonment 
* 4d 2u;ntum may be attained another way, it will then follow 
Track. 1. 21. that if there be nothing of obligation on the Deb- 
| tors part, to render himſelf a Priſoner to the Cre- 
ditor, that then if the ſame can or may be avoided : 
by flight, the ſame in conſcience may be done; 
according to that of Cicero, It was not fit perhaps to g 
diſmiſs him being brought to Fudgment, but that he (Would 
be inquired after, and brought to Judgment, was not ut. 


ceſſary. 
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